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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Serrice  CommiMioii. 

A*  O.  Pattsbson,  President,  Albany. 
B.  H.  GooFKB,  Montgomery. 
8.  P.  Gaillabd,  Mobile. 


HuoH     Whitb,     Secretary,     Mont- 
gomery. 

ARIZONA. 
Corpontion  CcmimiMion. 
D.  F.  Johnson,  Chairman,  Phoenix. 
Aifos  A.  Bsns,  Phoenix. 
LoKEN  Vaughn,  Phoenix. 


COLORADO. 

Public  Utilities  Commiuion. 

Gkant    E.    Halderkan,    Chairmaa, 

State  Office  Bldg.,  Denver. 
A.  P.  Anderson,  State  Office  Bldg., 

Denver. 
Frank     P.     Lannon,     State    Office 
Bldg.,  Denver. 


F.  J.  K.  MoBbidx,  Secretary,  Phoenix. 

ARKANSAS. 
Railroad  CommisMon. 

W.  E.  Floyd,  Chairman,  Little  Kock. 
Joe  Hardage,  Arkadelphia. 
J.  G.  Walker,  Newport. 


H.  G.  Combs,  Secretary,  Little  Rock. 

CALIFORNIA. 

Railroad  CommiMion. 

Habuet     W.     Bbundige,     President, 

Flood  Bldg.,  San  Francisco. 
H.   D.  LoYELAND,   Flood   Bldg.,   San 

Francisco. 
Ibvino   Martin,    Flood    Bldg.,    San 

Francisco. 
Chester  H.  Rowxll,  Flood  Bldg.,  San 

Fraaciseo. 
EL  Stanley  Benedict,  Flood  Bldg., 

San  Francisco.     «^ 


Charles  H*.  Sicall,  Secy. 

CONNECTICUT. 
Public  UtilitiM  Commission. 

Richard  T.  Hiooins,  Chairman,  Wiih 

sted.. 
Chas.  C.  Elwbll,  New  HayeiL 
Joseph  W.  Alsop,  Avon. 


Henry  F.  Biixings,  Secretary,  Hart' 
•  ford. 

DISTRICT  OF  COLUMBIA. 

Public  Utilitiea  Commission. 

Coudnel    Charles    Keller,    Chair* 

man,  District  Bldg.,  Washington. 
CuNO   H.    Rudolph,   District    Bldg., 

Washington. 
Jas.  P.  Oyster,  District  Bl(Jg.,  Wash- 
ington. 


H.   O.  Mathswson,  Secretary,   San 
Francisco. 


Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  VVashington. 

FLORIDA. 
Railroad  CommiMion. 

R.   Hudson   Burr,  Chairman,  Talla- 
hassee. 
A.  D.  Campbell,  Tallahassee. 
A.  S.  Wells,  Tallahassee. 


Lewis  O.  Thompson,  Secretary,  Tal« 
lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 
Railroad  CommiMion. 

Chables  Mubpuey  CAjiDhER,  Chair- 

maD,  Atlanta. 
Paul  B.  Trammell,  Dalton. 
Jambs  A.  Pebbt,  Atlanta. 
John  T.  Boifeuillet,  Macon. 
J.  D.  Pbtce,  Athena. 


E.  M.  Price,  Rate  Expert 
Albert  Collieb.  Secretary,  Atlanta. 
E.  J.  Reagan,  Spl.  Atlbj. 

HAWAII. 
Public  Utilities  Commitsion. 

Ralph      E.      Woolley,      Chairman, 

Honolulu. 
Alex.  J.  Gionotjx,  Honolulu. 
C.  G.  Bockus,  Honolulu. 


J.   R.   Kenvt,   ABsistant   Secretary, 

Honolulu. 
J.  T.  Phillips,  Auditor,  Honolulu. 

IDAHO. 

Public  Utilities  Commission. 

Geo.  E.  Ebb,  President,  Boise. 

E.  Mw  Sweeley,  Boise. 

J.  M.  Thompson,  Caldwell,  Idaho. 


0.  J.  Caixahan,  Secretary,  Boise. 

ILLINOIS. 
Commerce  Commission. 

Frank  L.  Smith,  Chairman,  Bwight. 
CicEBO  J.  YiiNDLY,  Greenville. 
Pat  H.  Moynihan,  Chicago. 
James  F.  Sullivan,  Chicago. 
Hal  W.  Troviluon,  Herrin. 
AuDC  J.  Johnson,  Chicago. 


J'uLTOS  Johnson,  Secretary,  Moline. 

INDIANA. 

Public  Service  Commission. 

J.  W.  McCabdle,  Chairman,  401  State 
House,  Indianapolis. 


OscAB  Rattb,  Indianapolis. 

Glenn  Van  AcKen,  401  State  House, 

Indianapolis. 
Maurice  Douglass,  401  State  House, 

Indianapolis. 
Edgab  M.  Blessing,  401  State  House, 

Indianapolis. 


L.  C.  Loughbt,  Secretary,  401  State 
House,  Indianapolis. 

IOWA. 
Board  of  Railroad  Commlssionan. 

Chables  Websteb,  Chairman,  Wau- 

coma. 
DwiGHT  N.  Lewis,  Dea  Moines. 
Fbed  p.  Woodbuff,  Knoxville. 


Geobgb    L.    MgCaughan,   Secretary, 
Des  Moines. 


KANSAS. 

Public  Utilities  Commission. 

Clyde  M.  Reed,  Chairman,  Topeka. 
H.  A.  Russell,  Topeka. 

J.    W.    GBEE.NLEAF,    Topcka. 


R.  C.  Belli noeb,  Secretary,  Topeka. 

KENTUCKY. 

Railroad  Commission. 

J.  S.  CooPEB,  Cliairman,  Somerset. 
F.  N.  BuBNs,  Paducah. 
£.  C.  Kash,  Jackson. 


W,  W.  Jesse,  Secretary,  Frankfort 
LOUISIANA. 

Public  Service  Commission. 

HuEY   P.    Long,    Chairman,    Shreve- 

port.  ^ 

SmaiiBT  Taylob,  Baton  Rouge. 
Fbancis  Williams,  New  Orleans. 


Henby  Jastbemski,  Secretary,  Baton 
Rouge. 
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PUBLIC  SERVICE  COMMISSIONS. 
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MAINE. 

Public  UtflitiM  CommiMioii. 

Chas.  E.  Gurnet,  Portland. 
Hrrrkrt  W.  Tbaftow,  Augusta. 
Albbkt  Gbebniaw»  Augusta. 


Gboboe  F.  Giddings,  Clerk,  Augusta. 

MARYLAND. 

Public  Service  Commiwioii. 

William  M.  Malot,  Chairman,  Mun- 

aej  Bldg.,  Baltimore. 
J.    Frank    Harper,    Munsej    Bldg., 

Baltimore. 
Ezra   B.    Whitman^    Munsey   Bldg., 

Baltimore. 


Frank  Harper,  Executive  Officer, 
Munsey  Bldg.,  Baltimore. 

Ben  J.  T.  Fendall,  Secretary,  Mun- 
sey Bldg.»^Baltimore. 

MASSACHUSETTS. 

Commisuon   of  ibe  Department  of 
PuUic  UtUitiet. 

Henbt  C.   Attwill,   Chairman,  167 

State  House,  Boston. 
Everett  E.  Stone,  167  State  House, 

Boston. 
Alonzo  R.  Weed,  167  State  House, 

Boston. 
David   A.   Elub,   167   State  House, 

Boston. 
Hexry  G.  Wells,  167  State  House, 

Boston. 


Andrew  A«  Highlands,  Secretary, 
167  State  House,  Boston. 

MICHIGAN. 

Public  Utilities  Commission. 

Sakuei.  Odell,  Chairman,  New 
State  Office  Bldg.,  Lansing. 

Earl  R.  Stewart,  New  State  Office 
Bldg.,  Lansing. 

WiLUAM  M.  Smith,  New  State  Office 
Bldg.,  Lansing. 

WiuJAM  W.  Perns,  New  State  Of- 
fice Bldg.,  Lansing. 


Sherman     T.     Handt,    New    State 
Office   Bldg.,   Lansing. 


Peter      Faqan,      Secretary,      New 
State  Office  Bldg.,  Lansing. 

MINNESOTA.- 

Railroad  and  Wareboose 

Commission. 

0.  P.  B.  Jaoobson,  Chairman,  State 

Capitol,  St.  Paul. 
Fred  W.  Putnam,  State  Capitol,  Si 

Paul. 
Ivan  Bowen,  State  Capitol,  St  Paul 


Thos.  Yapp,  Secretary,  St.  Paul. 
MISSISSIPPL 

Railroad  Commisston. 

C   M.   Morgan,   President,   Hattiee- 

burg. 
W.  B.  Wilson,  Corinth. 
S.  B.  Alexander,  Rolling  Fork. 


J.  W.  WnxiAMS,  Secretary,  Jackson. 
M.  C.  Moore,  Rate  Expert,  Jackson. 

MISSOURL 
Public  Service  Commission. 

John  A.  Kurtz,  Chairman,  Jefferson 

City. 
Edwin  J.  Bean,  Jefferson  City. 
Noah  W.  Simpson,  Jefferson  City. 
A.  J.  O'Reilly,  Jefferson  City. 
Hugh  MoIndoe,  Jefferson  City. 


Jambs  P.  Painter,  Secretary,  Jeffer- 
son City. 

MONTANA. 

Board    of    Railroad    Commistioneri 
and  Public  Service  Commission. 

Lee  Dennis,  Chairman,  Helena. 
Daniel  Botle,  Helena. 
S.  M.  Ross,  Helena. 


E.  G.  TooMET,  Coimsel  k  Secretary, 
Helena.  v 
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PUBLIC  SERVICE  COMMISSIONS. 


TENNESSEE. 

Raflroad  and  Public  Utflities 
CommiMion. 

B.  A.  Enlqi,  Chairman,  Naahyille. 
Habvkt  H.  Hannah,  Nashville. 
Julian  H.  Campbell,  Nashville. 


J.  H.  CoRBiTT,  Secretary,  Nashville. 
Roberts  &  Cooper,  Attorneys. 
F.  G.  Pboutt,  Consulting  Engineer. 
McGregor    Smith,    Asst.    Engineer. 
S.  P.  Anderson,  Auditor. 

TEXAS. 

Railroad  CommiMion. 

Allison  Mayfieu),  Chairman,  Aus- 
tin. 
Earijs  B.  Matfiefj),  Austin. 
Clarence  £.  Gilmore,  Austin. 


Richard  T.  Wilson,  Secretary,  Rich- 
mond. 

WASHINGTON. 

Department  of  Public  Works. 

E.  V.  KuYKSNDALL,  Director,  Olym- 
pia. 

Hance  H.  Cleland,  Asst.  Director  ft 
Supervisor  of  Public  Utilities, 
Olympia. 

Frank  R.  Spinning,  Asst.  Director 
&  Supervisor  of  Transportation, 
Olympia. 

Jahes  Allen,  Asst.  Director  A.  Super- 
visor of  Highways,  Olympia. 


E.  R.  McLean,  Secretary,  Austin. 

UTAH. 

Public  Utilitiea  Commission. 

Abbot  R.  Heywood,  President,  Ogden. 
Warren  Stoutnour,  Salt  Lake  City. 
Judge     Joshua     Greenwood,     Salt 
Lake  City. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 

Public  Service  Commission. 

Walter  A.  Dutton,  Chairman,  Hard- 
wick. 
Williau  R.  Warner,  Vergennes. 
Eli  H.  Porter,  Wilmington. 


Neil    D.    Clawson,    aerk,    Brattle- 
boro. 

VIRGINIA. 

State  Corporation  Commission. 

WiLUAM  F.  Rhea,  Chairman,  Rich- 
mond. 
Alexander  Forward,  Richmond. 
Bebklet  D.  Adams,  Richmond. 


J.  H.  Brown,  Secretary,  Olympia. 

WEST  VIRGINIA* 

Public  Service  Commission. 

James  J.  Deyine,  Chairman,  Charles- 
ton. 
Ebnest  D.  Lewis,  Charleston. 
Edgar  G.  Rider,  Charleston. 


R.  B.  Bernheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroad  Commission. 

Carl  D.  Jackson,  Chairman,  Madi- 
son. 
Henry  R.  Trumbower,  Madison. 
Lewis  E.  Gettle,  Madison. 


C.  D.  Se  Cheverell,  Secretary,  Madi* 
son. 

WYOMING. 

Public   Service   Commission. 

Claude      L.      Draper,      Chairman, 

Cheyenne. 
Maurice  Groshon,  Cheyenne. 
H.  M.  Huntington,  Cheyenne. 

E.  K  Crowley,  Secretary,  Cheyenne 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 


Proa    Nat.    Abso.    B.  Annual  Proceedings  of  the  National  Assoeia* 

Comrs.    tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C.   Annual  Report  of  the  Alabama  Railroad  Com* 

mission. 
"        "    Ariz.  C.  G.  .'•••..Annual    Report    of    the  Arizona    Corporation 

Commission. 
"        **    Ariz.  R.  G Arizona  Hallway  Commission  Annual  Reports. 

J 909-10. 
"         "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 
**        **    Cal.  Bd.  R.  Co.  ..California   Board   of   Railroad   Commissionera 

Annual  Reports. 
**        "     Can.  R.  C Board   of   Railway   Commissioners   of   Canada 

Annual  Reports. 
"         "     Colo.  P.  U.  C.  ...Annual   Report  of   the   Colorado  Public   Util- 

ities  Commission. 
^         "    Col.  S.  R.  C Colorado   State  Eailroad   Commission   Annual 

Reports.     1907-14. 
"        "    Conn.  P.  U.  C.  . .  Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission! 
-        '*    Conn.  R.  0. Annual   Report   of   the  Connecticut   Railroad 

Commissioners.     1853-1911. 
*■        "    Dist.  Col.  P.  U.  0.  Annual   Report  of   the   District  of   Columbia 

Public  Utilities  Commission. 
*        '    Fla.  R.  C .Annual  Report  of  the  Railroad  Commission  of 

for  the  State  of  Florida. 
**        **    Ga.  R.  C. Annual  Report  of  the  Railroad  Commission  ol  ' 

Georgia. 
■•         ••     Houston,  Tex.,  P. 

6.  C.   .Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 
**         "    la.  R.  C. Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 
"«        **    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 
^         *     111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 
"        **    IlL  R.  &  W.  C.  ..Annual  Report  of  the  Illinoia   Railroad  and 

Warehouse  Commission.     1871-1913. 
^        **    IiuL  P.  8.  0.  ...  .Annual  Report  of  the  Indiana  Public  Servica 

Commission. 
xi 
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sli  ABBREVIATIONS. 

Ann.  Rep.  Ind.  R.  0 Annual  Report  of  the  Railroad  CommiMion  of 

Indiana.     1906-1912. 

**        "    Kan.  R.  C Annual  Report  of  the  Railroad  Commissioners 

of  Kansas. 

•*        "     Ky..  R.   C Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

"        "    La.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Louisiana. 

•*        **    Los   Angeles   Bd. 

P.  U Los  Angeles,  Cal.,   BoaYd  of  Public  Utilities 

Annual  Reports.     1909-1913. 

"        *    Manitoba  P.  U.C.  Manitoba  Public  Utilities  Commission,  Canada, 

Annual  Reports. 

*•        -    Mass.  G.  k  1S.-L. 

C Annual  Report  of  the  Massachusetts  Board  of 

Gas  and  Electric  Lipht  Commissioners. 

"        «•    Mass.  High  Com.  Annual  Report  of  the  Massachusetts  Highway 

Commission.      (Tel.  Cos.) 

"        «    Mass.  P.  S.  0.  ...Annual   Report  of  the  Massachusetts    Public 

Service  Commission. 

"        «    Mass.  R.  C Annual  Report  of  the  Massachusetts  Board. of 

Railroad  Commissioners. 

"        •'    Md.  P.  S.  C Annual  Report  of  the  Maryland  Public  Service 

Commission. 

"        •    Me.  P.  U.  0. Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Maine. 

••        "     Me.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  Maine. 

"        '*    Mich.  R.  C. Annual  Report  of  the  Michigan  Railroad  Com- 
mission. 

"        "    Minn.  R.  A  W.  C.  Annual  Report  of  the  Minnesota  Railroad  and 

Warehouse  Commission. 

"        **    Mo.  R.  &  W.  O.  . .  Annual  Report  of  the  Missouri  Railroad  and 

Warehouse  Commission. 

"        "    Mo.  R.  G Annual  Report  of  the  Missouri  Board  of  Rail- 
road  Commissioners.     1S75-1889. 

-        '•     Mont  R.  k  P.  S. 

C Annual   Report   of   the    Railroad    and    Public 

Service  Commission  of  Montana. 

**        **    Mont.  R.  G Annual  Report  of  the  Railroad  Conimissiou  of 

Montana. 

••        •*    N.  C.  C.  C. Annual  Report  of  the  North  Carolina  Corpora- 
tion Commission. 

*        *    N.  C.  R.  C Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 
.   "        •«    N.  D.  C.  of  R.  ...Annual  Report  of  the  North  Dakota  Commis- 
sioners of  Railroads.     1890-1912. 
•  «•        ^    N.  D.  R.  0. Annual  Report  of  the  Board  of  Railroad  Com- 
missioners 0^  North  Dakota. 
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ABBKEVIATI0N8.  xiii 

Rep.  Neb.  Bd.  Trana.  . .  Annual    Report    of    the    Nebraaka    Board    of 
Tranaportation.     1887-1900.  - 
<*    Keb.  R.  C Annual  Report  of  tlie  Nebraaka  Board  of  Rail- 
road Commissioners.     Only  Ist  Annual  Re- 
port.    1885. 

"    Neb.  S.  R.  C.  ....Annual  Report  of  the  Nebraska  State  Railway 
Commission. 

"    Ner.  P.  S.  G Annual  Report  of  the  Public  Service  Commis- 
sion of  Nevada. 

^    Nev.  R.  G.  ......  Annual  Report  of  the  Railroad  Commission  of 

Nevada. 

^    N.  U.  P.  8.  C.  ...  Annual  Report  of  the  New  Hampshire  Public 
Service  Commission. 

"    N.  H.  R.  C.   Annual  Report  of  the  New  Hampshire  Board 

of  Railroad  Commissioners. 

**    N.  J.  P.  U.  C.  . .  Annual  Reports  of  New  Jersey  Board  of  Pub- 
lic Utility  Commissioners. 

"    N.  J.  R.  C New  Jersey  Board  of  Railroad  Commissioners 

Annual  Reports.     1907-1910. 

^    N.  M.  S.  C.  C.  ...  Annual  Report  of  the  State  Corporation  Com- 
mission of  New  Mexico. 
.     -    N.  Y.  P.  S.  C.  (1st 

Dist.)    Annual  Report  of  New  York  Public  Service 

Commission,  First  District. 

-    N.  Y.  P.  S.  C.  (2d 

Dist.)    Annual  Report  of  New  York  Public  Service 

Commission,  Second  District. 
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ARIZONA  CORPORATION  COMMISSION. 

BE  CENTRAL  ARIZONA  LIGHT  &  POWER  COMPANY. 
[Doeket  No.  1468-E-134,  Decision  No.  1474.] 

Bates  —  Reasonableness  —  Ability  to  pay  —  tHectricity. 

1.  Users  of  electricity  for  storage  battery  charging  should  not  be 
compelled  to  pay  rates  higher  than  regular  power  rates  on  the  ground 
that  they  are  better  able  to  pay. 

Bates  —  Eieetrieity  »  Storage  battery  charging  —  Itoad  factor. 

2.  Consumers  of  electric  current  for  storage  battery  charging  were 
allowed  a  rate  similar  iii  form  to  the  power  rates  but  with  a  modified 
base  rate  quantity,  on  the  groimd  that  there  is  no  essential  distinction 
between  battery  charging  an^  any  other  small  commercial  aetiyity  em- 
ploying power  in  its  business.    . 

[March  18,  1922.] 

Investigation  of  rates,  rules,  and  regulations  applied  to  elec- 
tric service  for  storage  battery  charging  station;  new  rat« 
schedule  ordered. 

By  the  Commission:  [1,  2]  This  investigation  was  initiated 
by  the  Commission  on  behahf  of  various  customers  who  receive 
electricity  through  rectifiers  from  Central  Arizona  Light  &  Pow- 
er Company  for  charging  storage  batteries,  and  who  have  com- 
plained to  the  Conmiission  that  the  rate  efiFective  for  this  service 
is  excessive  compared  with  the  company's  commercial  power 
schedules,  also  that  discrimination  is  being  practiced,  some  firms 
being  allowed  to  consolidate  their  commercial  power  consumption 
with  the  power  used  for  battery  charging  through  mercury  are 
rectifiers,  the  total  being  billed  at  commercial  power  rates. 
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Pursuant  to  notice  to  various  parties  in  interest^  hearing  was 
held  by  the  Commission  February  26,  1922. 

It  appears  that  the  rate  applied  by  Central  Arizona  Light  & 
Power  Company  to  the  business  under  consideration  is  6  cents 
per  kilowatt  hour  regardless  of  the  amount  of  energy  consumed. 

The  hearing  afforded  an  opportunity  for  a  full  discussion  of 
the  characteristics  of  the  battery  charging  business  as  compared 
with  those  of  ordinary  commercial  power  service.  By  battery 
charging  service,  as  the  term  is  used  in  this  order,  we  refer  to 
commercial  stations  and  not  to  individuals  who  have  lamp  socket 
devices  for  charging  one  battery.  It  appears  that  the  consumer 
with  a  motor  generator  set  of  a  rated  capacity  of  over  2  horse 
power  would  be  entitled,  under  the  company's  rules  and  regula- 
tions, to  receive  electric  service  at  power  rates,  even  though  the 
purpose  of  installation  was  to  charge  storage  batteries.  It  was 
shown  that  the  various  types  of  rectifiers  in  use  serve  the  same 
purpose  as  a  motor  generator  set  and  constitute  a  means  for  chang- 
ing the  nature  of  the  electrical  energy  delivered  by  the  company 
to  a  form  available  for  use  for  charging  storage  batteries. 

There  is  no  definite  formula  for  determining  the  rates  apply- 
ing to  any  particular  classification  of  service  in  terms  of  other 
classifications.  It  is,  of  course,  the  universal  practice  to  estab- 
lish power  rates  in  less  amounts  than  the  rates  for  electric  lighting 
service  because  power  is  used  during  off-peak  hours;  because 
there  is  some  competition  to  meet  with  other  forms  of  power,  and 
because  power  used  for  commercial  purposes  enters  as  an  im- 
portant item  of  cost  in  the  various  processes  in  which  it  is  em- 
ployed, and  must  be  maintained  at  a  low  enough  figure  to  enable 
the  consumer  to  market  the  product  or  service  which  the  power 
is  used  to  produce. 

Contrasting  the  power  for  battery  charging  with  power  used 
for  commercial  purposes,  it  is  noted  that  the  load  factor  of  the 
service  is  exceptionally  high,  batteries  being  placed  on  the  charg- 
ing tables  for  periods  of  36  hours  or  more.  It  is  true  that  the 
service  involves  operation  during  the  peak,  but  it  is  equally  true 
that  the  adverse  effect  of  such  operation  is  to  a  considerable  ex- 
tent overcome  by  the  exceptionally  good  load  factor.  The  diver- 
sity between  customers  in  the  use  of  power  on  the  peak  is  prob- 
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ably  not  as  great  as  that  between  any  other  classes  of  power 
consumers  although  such  diversity,  would  not  be  wholly  lacking. 

As  far  as  the  importance  of  electric  rates  in  the  business  of 
the  consumer  is  concerned,  we  see  no  essential  distinction  be- 
tween battery  diarging  and  any  other  small  commercial  activity 
employing  power  in  its  business.  Company's  assertion  that  these 
consumers  should  pay  a  higher  rate  because  they  can  afford  to 
is  not  sufficient  reason  in  our  judgment  to  continue  the  present 
rate  in  effect.  It  is  very  likely  that  if  the  occasion  demanded, 
any  of  the  power  customers  in  Phoenix  such  as  garages,  machine 
shops,  printing  establishments  and  others  using  power  would 
not  be  forced  into  bankruptcy  if  a  higher  rate  was  imposed. 

The  company's  commercial  power  schedule  is  as  follows: 

Power  Rates, 
Monthly  minimum  bill  of  76^  per  h.  p.  of  motors  installed. 

Base  rate   ^^ ; 6^  per  kw.  hr. 

The  base  rate  shall  be  charged  for  all  electricity  used  on  one  premises, 
by  one  consumer,  in  each  month,  up  to  35  kilowatt  hours  for  each  horse 
power  of  motors  installed,  for  "off-peak"  service,  and  up  to  70  kilowatt  hours 
for  each  horse  power  of  motors  installed  for  regular  continuous  service. 

Secondary' Rates, 

For  each  kw.  hr.  jover  said  base  rate  quantity,  under  600  kw.  hrs 5# 

For  each  kw.  hr.  over  said  base  rate  quantity,  between  500  kw.  hrs.  and 

1,000  kw.  hrs 4^ 

For  each  kw.  hr.  over  said  base  rate  quantity,  between  1,000  kw.  hrs.  and 

2,000  kw.  hrs 2i^ 

For  each  kw.  hr.  over  said  base  rate  quantity^  and  over  2,000  kw.  hrs.  .'.  1^^ 

We  are  of  the  opinion  that  a  rate  in  a  similar  form  but  with 
a  modified  ba&e  rate  quantity  should  be  made  effective,  and 

It  is  ordered  that  frpm  and  after  the  1st  day  of  April  1922, 
Central  Arizona  Light  &  Power  Company  be  and  the  same  is 
hereby  ordered  to  cancel  its  present  rate  to  battery  charging 
customers  receiving  electricity  through  rectifiers  with  a  rating 
equivalent  to  2  horse  power  or  more,  and  in  lieu  of  said  suspend- 
ed rate  shall  charge  the  following  rate: 

Power  Rates, 
Monthly  minimum  bill  of  76^  per  h.  p.  installed. 

Base  rate   0^  per  kw.  hr. 

The  base  rate  shall  be  charged  for  all  electricity  used  on  one  premises, 
by  one  consumer,  in  each  month,  up  to  100  kilowatt  hours  for  each  horse 
power  equivalent  of  rectifying  apparatus  installed, 

Secondary  Rates, 

For  each  kw.  hr.  over  said  base  rate  quantity,  under  600  kw.  hrs 6^ 

For  each  kw.  hr.  over  said  base  rate  quantity,  between  500  kw.  hrs.  and 

1,000  kw.  hrs 4^ 
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For  each  kw.  hr.  over  said  base  rate  quantity,  between  1,000  kw.  hre. 

and  2,000  kw.  hrs 2i^ 

For  each  kw.  hr.  over  said  base  rate  quantity,  and  over  2,000  kw.  hrs.  . .  l^i^ 

The  same  rules/  with  respect  to  consolidation  of  ratings  and 
for  determination  of  demand,  shall  apply  to  the  foregoing  as 
apply  to  Company's  commercial  power  rates. 

Note. — Rates. 

1.  JurUdicUon  and  powers  of  CotMinisHonBg 

«•  Contracts,  4, 

h.  Neee^My  of  heaHng,  4, 
II.  Factors  considered  in  determining  reasenahtenemt 

a.  Value  and  cost  of  service,  5. 

h.  Ability  to  pay,  5. 
Ill,  Uniform  fares  in  single  eity,  0. 
IV •  Kinds  of  rates: 

a.  Service  charge  or  minimum  tharge,  0t 

h.  Block  or  step  schedules,  0. 

e.  FUU  or  meter  rates,  C. 

d.  OU  ciauses,  7. 
V,  Rates  of  particular  utiUUesf 

B,  Eleetrioity,  7. 

h>  Gas,  S. 

€.  Railroads,  S, 

I.  Jurisdiction  and  powers  of  Cfommisetone, 

m.  Contracts. 

The  approval  of  the  Missouri  Commission  is  not  essential  to  the 
validity  of  a  contract  establishing  rates  for  street  lighting  or  for 
water  pumping.  Re  Moberly  Light  &  Power  Co.  Case  No.  2945, 
May  11,  1921,  Be  Moberly,  Light  &  Power  Co.  Case  No.  2946,  May 
11,  1921. 

b.  Necessity  of  hearing* 

In  Re  Indiana  Bell  Teleph.  Co.  No.  6111,  Dec.  30,  1921,  the 
Indiana  Commission  held  that  it  was  neither  proper  nor  lawful 
lor  the  Commission  to  approve  telephone  rate  increases,  not  filed 
under  the  emergency  section  of  the  Public  Service  Commission 
Act,  without  a  hearing  and  an  investigation. 

Under  the  New  York  Public  Service  Commissions  Law  the  Com- 
mission may  abrogate  a  telephone  rate  schedule  previously  fixed  by 
it,  without  a  full  hearing  and  the  fixing  of  new  rates.  New  York 
P.U.R.1922C. 
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V.  New  York  Teleph.  Co.  (1921)  (115  Misc.  262,  189  N,  Y.  Supp. 
701.) 

During  a  Commission  investigation  of  rates,  the  Commission 
may  consent  to  the  enforcement  of  a  reasonable  telephone  rate 
schedule,  without  a  hearing  as  a  condition  precedent.  New  York 
V.  New  York  Teleph.  Co.  (1921)  (115  Misc.  262,  189  N.  Y.  Supp. 
701.) 

U.  Factors  considered  in  determining  reasonahleness, 

a.  Value  and  cost  of  service. 

In  Re  Bryant  Electric  Co.  No.  6174,  March  3,  1922,  the  Indiana 
Commission,  in  denying  an'  application  for  authority  to  increase 
electric  rates  of  a  utility  earning  an  inadequate  return,  said:  "In 
Wew  of  the  fact  that  petitioner's  service  does  not  appear  to  be 
reasonably  adequate,  either  for  power  or  lighting  purposes,  and  in 
view  of  the  further  fact  that  the  financial  experience  of  petitioner 
for  the  last  three  months  of  1921  does  not  adequately  reflect  what 
its  experience  would  be  for  one  year  or  more,  the  Commission  at 
this  time  will  deny  the  petition  for  authority  to  increase  rates." 

In  Re  Lenawee  County  Teleph.  Co.  T-91,  January  12,  1922.  the 
Michigan  Commission  said:  *'The  test  of  reasonableness  of  tele- 
the  property  of  the  telephone  company,  used  and  useful,  but  whether 
the  original  cost  or  the  cost  of  reproduction  less  depreciation  of 
the  property  of  the  telephone  company,  used  and  useful,  but  whether 
such  rates  yield  a  fair  return,  —  just  compensation  to  the  telephone 
company,  —  for  the  service  rendered.  Does  the  public  get  what  it 
buys  and  pays  for?  Does  the  telephone  company  receive  just  com- 
pensation for  the  service  it  sells  and  delivers?  The  answer  to  these 
questions  must  determine  whether  the  rates  are  'just  and  reasonable' 
as  required  by  law." 

In  Re  Prairie  Farm,  R.  &  D.  Co-op.  Teleph.  Co.  XJ-2450,  March 
13,  1922,  the  Wisconsin  Commission  said:  "The  limited  service 
given  together  with  the  grounded  and  heavily  overloaded  lines  in- 
dicates that  the  service  rendered  by  the  applicant  does  not  compare 
favorably  with  the  standards  of  service  laid  down  by  the  Conmiission. 
We  also  believe'  that  the  service  rendered  by  the  applicant,  in  so 
far  as  the  above  requirements  are  concerned,  is  inferior  to  that 
rendered  by  the  majority  of  exchanges  of  comparable  size.  On  tlie 
other  hand,  the  applicant's  subscribers  are  probably  receiving  all 
the  service  that  is  warranted  under  a  rate  of  $12.00  per  year. 

I».  Ability  to  pay. 

In  Re  South  Feather  Land  &  Water  Co.  Decision  No.   9753, 

P.U.R.3922C. 


Digitized  by  VjOOQ IC 


6  ANNOTATION. 

Application  No.  5283,  Case  No.  1403,  Nov.  10,  1921,  the  Cali- 
fornia Commission  said:  "While  it  is  an  indisputable  fact  that 
rates  are  directly  affected  by  the  ability  of  the  ratepayer  to  meet 
them,  the  question  of  the  ability  or  inability  to  pay  is  often  most 
difficult  of  detennination.  An  important  factor  in  connection  with 
the  establishment  of  the  rate  was  that  the  system  as  at  present  de- 
veloped has  now  reached  approximately  the  limits  of  its  capacity 
in  order  to  provide  adequate  service  for  the  needs  of  the  present 
acreage  irrigated.  And,  since  further  extension  of  service  to  new 
lands  not  heretofore  irrigated  is  now  restricted,  the  burden  of  the 
rate  to  yield  the  necessary  revenue  falls  on  existing  consumers  for 
the  future  operation  of  the  system  under  the  conditions  which  ob- 
tain." 

///.  Uniform  fares  in  Mngle  city. 

In  Be  Boise  Valley  Traction  Co.  Case  F-480,  Order  No.  825, 
Feb.  25,  1922,  the  Idaho  Commission  authorized  a  street  railway 
company  to  put  in  effect  a  new  rate  schedule  to  correspond  with  a 
schedule  authorized  for  service  on  the  lines  of  another  company 
operating  in  the  same  city. 

IV,  Kinds  of  rates, 

«.  Service  charge  or  minimunt  charge. 

In  Be  Pullman  Water  Co.  Decision  No.  9911,  Application  No. 
7301,  Dec.  23,  1921,  the  California  Commission  substituted  a  min- 
imum charge  in  a  water  rate  schedule  in  place  of  a  service  charge 
because  the  service  charge  was  not  generally  understood  by  the 
consumers  and  was  frequently  a  source  of  discord. 

h.  Block  or  step  schedules. 

In  Be  Bockville,  No.  6366,  Feb.  25,  1922,  the  Indiana  Commission 
ordered  a  municipal  light  and  water  plant  to  change  its  rate  struc- 
tures from  a  step  to  a  block  basis  in  order  to  eliminate  discrimina- 
tion. 

c.  Flat  or  meter  rates. 

In  Be  Bockville,  No.  6366,  Feb.  25, 1922,  the  Indiana  Commission 
authorized  and  directed  a  municipal  water  plant  to  meter  all 
patrons. 

In  Be  Lacassie,  Decision  No.  9728,  Application  No.  6885,  Nov.  8, 
1921,  the  California  Commission  in  fixing  water  rates  said:  "The 
water  supply  of  this  system  is  not  abundant,  and  means  of  con- 
serving it  should  be  adopted.  It  is  also  evident  that  there  is  a  con- 
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siderable  waste  of  water  because  of  the  flat  rate  schedule,  which 
would  be  greatly  decreased  if  the  system  were  fully  metered.  The 
Commission  believes  that  the  fairest  method  of  serving  water  to 
consumers  is  on  a  measured  basis.  This  method  has  the  advantage 
of  conserving  the  water,  of  distributing  the  charges  equitably  among 
the  consumers  by  charging  according  to  the  use  and  in  this  instance 
it  will  decrease  operating  expenses  by  reducing  to  perhaps  eliminat- 
ing pumping. 

d.  Oil  Cfiauses. 

In  Be  Western  States  Gas  &  E.  Co.,  Decision  N*o.  9830,  Applica- 
tion Nos.  6886,  5942,  Case  No.  1664,  Dec.  1,  1921,  Commissioner 
Martin  of  the  California  Commission  said:  "Western  States  Gas 
&  Electric  Company  asks  that  a  rate  be  fixed  which  will  vary  auto- 
matically with  the  change  in  the  price  of  oil.  Such  a  type  of  rate 
or  differential  has  been  made  effective  on  other  systems  and  has  re- 
sulted in  the  maintenance  of  reasonable  rates  under  fluctuating  oil 
prices.    The  order  herein  will  include  such  a  modification." 

F.  Bates  of  particular  utilities* 

a.  Electricity. 

In  Be  Port  Wayne  &  N.  W.  R.  Co.  No.  6164,  Nov.  16,  1921,  the 
Indiana  Commission  answered  a  contention  by  a  power  consumer, 
that  an  electric  utility  was  not  figuring  its  cost  upon  a  level  basis 
but  was  using  this  method  for  substantiating  its  petition  for  an  in- 
crease in  rates,  in  the  following  words :  "As  to  the  contention  of  the 
tire  company  just  outlined,  the  Commission  is  of  the  opinion  that  it  is 
based  upon  the  false  assumption  that  it  is  possible  for  the  producer 
of  electrical  energy  to  determine  the  bus-bar  cost  of  the  various 
quantities  of  kilowatt  hour  produced  by  it.  In  other  words,  the 
practical  method  of  finding  out  what  the  bare  production  cost  of 
electrical  energy  is  per  kilowatt  hour  is  to  divide  the  cost  of  fuel, 
labor,  etc.,  by  the  number  of  kilowatt  hours  generated.  The  large 
power  consumer  has  the  advantage  of  getting  part  of  its  energy 
under  the  lower  blocks  of  a  graduated  schedule,  which  is  the  method 
used  in  compensating  it  for  the  fact  that  its  consumption  is  the  ele- 
ment which  enables  the  producing  company  to  produce  a  lar^e 
amount  of  energy  at  a  decreased  cost  per  kilowatt  hour.  If  it  were 
possible  to  figure  the  cost  of  producing  the  energy  so  accurately 
that  the  kilowatt  hours  consumed  by  the  large  power  consumer  in 
the  lower  or  larger  blocks  of  the  schedule,  and  this  was  taken  into 
consideration  in  charging  the  larger  power  consumer,  there  would 
be  no  necessity  for  a  graduated  schedule,  as  the  graduated  schedule 
is  the  method  used  to  give  the  large  consumer  the  advantage  of  a 
P.U.R.1922C. 
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lower  rate  per  kilowatt  hour,  which  was  made  possible  by  the  in- 
creased production  due  to  its  large  consumption.  The  Commission 
is,  therefore,  of  the  opinion  thai  the  cost  of  producing  the  power 
used  by  the  large  consumer  and  the  small  consumer  can  hardly  be 
estimated,  and  that  this  point  is  not  well  taken." 

In  Ee  Fort  Wayne  &  N.  W.  R.  Co.  No.  6164,  Nov.  16,  1921  the 
Indiana  Commission  answered  a  contention  made  by  a  power  con- 
sumer, that  a  proposed  demand  charge  was  unnecessarily  high  and 
that  in  fact  no  demand  charge  should  be  applied  at  all  on  the  theory 
that  the  demand  charge  was  only  made  to  compensate  the  power 
company  for  the  expense  of  putting  in  additional  equipment  to 
supply  the  large  power  consumer,  as  follows :  "As  a  matter  of  fact, 
the  demand  charge  is  in  a  sense  a  readiness-to-serve  charge,  which 
assures  the  producing  company  that  a  sufficient  amount  of  energy 
will  be  consumed  in  a  given  length  of  time  to  justify  it  in  maintain- 
ing equipment  sufficient  to  supply  the  consumer  with  its  maximum 
demands  calculated  upon  previous  experience." 

h.  Gas. 

In  Newton  v.  Kings  County  Lighting  Co.  Oct.  Term,  1921,  the 
Supreme  Court  of  the  United  States  held  that  a  statute  prescribing 
a  maximum  rate  of  80  cents  per  thousand  cubic  feet  of  gas  sold  was 
confiscatory. 

In  Newton  v.  New  York  &  Q.  Gas  Co.  Oct.  Term,  1921,  the  Su- 
preme Court  of  the  United  States  held  that  a  statute  prescribing  a 
maximum  rate  of  $1  per  thousand  cubic  feet  for  gas  sold  was  con- 
fiscatory. 

c.  Railroads, 

In  Re  Gomph,  Decision  No.  9886,  Application  No.  6780,  Dec.  20, 
1921,  the  California  Commission  held  that  crude  oil  and  so-called 
road  oil  which  are  both  used  for  road  making  purposes,  are  so  indis- 
tinguishable without  technical  analytical  test  that  they  should  be 
classified  under  the  same  railroad  rate. 

In  Re  Carriers,  No.  650,  Feb.  28,  1922,  the  Rhode  Island  Com- 
mission authorized  railroad  companies  to  discontinue  a  penalty 
charge  on  products  held  for  re-consignment  in  intrastate  traffic,  it 
appearing  that  the  Interstate  Commerce  Commission  had  instructed 
the  carriers  to  discontinue  such  a  charge. 

In  Norfolk  &  W.  R.  Co.  v.  Public  Service  Commission  (1922) 
—  W.  Va.  — y  110  S.  E.  704,  the  supreme  court  of  appeals  of  West 
Virginia  held:  "When  the  distance  on  coal  maintained  by  a  rail- 
road company  is  84  cents  per  ton  for  a  haul  of  10  miles  and  under, 
and  the  railway  company  has  in  effect  a  switching  rate  of  $9  per 
car  applying  only  on  coal  and  coke  moving  5  miles  or  under  between 
P.U.K.iy22C. 
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plants  of  producing  coal  and  coke  operations  in  a  specified  district, 
the  Public  Service  Commission  has  authority  to  establish  a  specific 
rate  per  car  on  coal  moving  within  the  five-mile  limit  in  such  dis- 
trict, though  the  coal  be  consigned  by  a  coal  company,  not  to  itself 
for  use  in  its  own  operations,  but  to  an  electric  power  company,  it 
appearing  that  the  rate  so  established  works  no  injustice  to  the  rail- 
way company/'  The  court  further  stated:  "The  Commission,  in 
determining  such  specific  rate,  has  the  right  to  consider  the  switch- 
ing rate  maintained  by  the  railway  company  and  to  make  comparison 
of  the  service  performed  by  the  carrier  under  the  switching  rate 
with  the  service  required  under  the  specific  rate;  and  in  establishing 
such  specific  rate  it  is  not  as  a  matter  of  law  compelled  to  inquire 
into  the  reasonableness  of  the  whole  schedule  of  the  railway  com- 
pany's distance  rates/' 


CALIFORNIA  RAIUIOAB  OOBOHSSION. 

BE  CITY  OP  BEDDING. 

[Decision  No.  9885,  Application  No.  3718.] 

F'tfiuaMon  —  Municipal  ooquiMtion  —  Appreciation  —  Electric  uHlity 
—  Severance  damage. 

Items  of  claimed  appreciation  in  the  value  of  an  electric  plant  due 
to  increased  ^market  prices  entering  into  the  valuation  of  the  property 
since  a  valuation  for  the  purpose  of  municipal  purchase  or  into  the 
allowance  for  severance  damages,  are  not  allowable  under  the  provi- 
sions of  the  California  Public  Utilities  Act. 

[December  16,  1921.] 

Petitions  asking  the  Commission  to  make  a  finding  decreas- 
ing or  increasing  tke  just  compensation  previously  fi^ed  as  the 
price  of  municipal  acquisition  of  an  electric  utility;  valuation 
adjusted  to  include  additional  expenditures  and  to  exclude  addi- 
tional accrued  depreciation. 

By  the  Commission:  The  finding  and  order  of  the  Railroad 
Commission  herein  fixing  the  just  compensation  to  be  paid  by 
the  city  of  Redding  for  the  electric  distribution  system  sought 
to  be  acquired  was  made  on  the  14th  day  of  March,  1921  (Deci- 
sion No.  8745),  the  total  amount  therein  fixed  including  sever- 
ance damage,  was  $52,708.99.  Thereafter,  the  city  of  Redding 
instituted  an  action  in  the  superior  court  of  the  county  of  Shasta, 
P.U.R.1922C. 
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state  of  California,  for  condemnation  of  the  property  thus  valued, 
and  a  judgment  was  rendered  in  this  action  on  October  28,  1921, 
by  which  it  was  decreed  that  the  city  of  Redding  should  acquire 
the  property  in  question  at  the  compensation  fixed  by  the  Rail- 
road Commission,  subject,  however,  to  the  modification  con- 
templated by  §  47  (b)  of  the  Public  Utilities  Act  on  account  of 
additions,  betterments,  depreciation,  or  deterioration  or  other 
changes  in  the  property  transpiring  since  the  date  of  the  filing 
of  the  original  petition  in  this  proceeding. 

On  November  23,  and  November  26,  1921,  respectively,  the 
city  of  Redding  and  the  Pacific  Gas  &  Electric  Company,  succes- 
sor in  interest  of  the  Northern  California  Power  Company,  Con- 
solidated, filed  their  petitions  with  the  Commission  pursuant  to 
subdivision  9  of  §  47  (b)  of  the  Public  Utilities  Act,  asking 
that  the  Commission  make  its  finding,  decreasing  or  increasing 
(as  the  case  might  be)  the  just  compensation  ^leretofore  fixed. 
These  petitions  were  consolidated  for  hearing  and  decision  and 
a  hearing  was  had  thereon  on  December  12,  1921,  before  Ex- 
aminer Gordon,  at  San  Francisco.  Further  hearings  were  had 
on  December  15  and  16,  evidence,  both  oral  and  documentary, 
was  received  in  support  of  both  petitions  and  the  matter  was 
submitted  and  is  now  ready  for  decision. 

The  evidence  shows  without  conflict  that  expenditures  have 
been  made  by  the  company  since  the  filing  of  the  original  peti- 
tion for  the  purpose  of  preserving  and  improving  the  property 
in  question,  and  that  there  has  also  been  a  certain  amount  of 
the  property  abandoned  or  removed.  It  was  stipulated  that  a 
net  value  of  such  additions  and  betterments,  after  deducting  all 
allowances  for  abandoned  property  and  removals,  is  the  sum 
of  $13,416.62,  The  evidence  further  shows  that  since  the  date 
of  filing  of  the  original  petition  that  portion  of  the  system  which 
is  being  condemned  and  which  is  not  a  part  of  the  additions  and 
betterments  just  referred  to,  has  suffered  a  depreciation  and 
deterioration,  by  reason  of  which  its  value  has  diminished  in  the 
amount  of  $8,772.93. 

The  Pacific  Gas  &  Electric  Company,  in  its  petition,  alleges 
that  the  just  compensation  heretofore  fixed  should  be  also  in- 
creased by  reason  of  appreciation  in  value  of  the  plant  covered 
in  the  basic  inventory  due  to  higher  naarket  prices  prevailing 
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December  16,  1921,  on  cost  of  materials  entering  into  the  con- 
struction of  the  plant,  over  the  market  prices  heretofore  used  in 
fixing  its  just  compensation  as  of  May  2,  1918.  The  amount  of 
increase  claimed  on  this  account  as  modified  by  the  company  at 
the  hearing  and  as  finally  urged  was  in  the  sum  of  $1,897.96. 
A  similar  claim  was  made  by  the  company  for  an  increase  in  the 
amount  of  just  compensation  for  severance  damage  amounting 
to  $1,589.01,  The  city  objected  to  any  consideration  being  given 
to  either  of  these  items,  urging  that  they  were  not  legally  allow- 
able under  the  provisions  of  the  Public  Utilities  Act.  It  was 
stipulated,  however,  by  both  the  company  and  the  city,  that  the 
amount  claimed  by  the  company  as  above  set  forth  correctly  rep- 
resents the  difference  in  just  compensation  due  to  increased  imit 
prices  prevailing  December  16,  1921.  There  was  no  other  evi- 
dence to  contradict  "flie  correctness  of  the  c<Hnpany's  claims  on 
these  items.  The  Commission,  however,  is  of  the  opinion  that 
the  contention  of  the  city  is  correct,  and  that  these  items  of  so- 
called  "appreciation  in  value,"  due  to  increased  market  prices 
entering  into  the  valuation  of  the  property  or  into  the  allowance 
for  severance  damage,  are  not  allowable  under  the  provisions 
of  the  Public  Utilities  Act 

After  due  consideration  of  all  the  evidence  herein,  the  Com- 
mission hereby  makes  and  files  its  finding,  fixing,  as  of  this  16th 
day  of  December,  1921,  the  extent  to  which  the  just  compensa- 
tion heretofore  fixed  herein,  should  be  increased  by  reason  of  the 
matters  alleged  in  said  petitions  filed  herein  by  the  city  of  Red- 
ding and  the  Pacific  Gas  &. Electric  Company  on  November  23, 
1921,  and  November  26,  1921,  respectively: 

The  Commission  finds  that  subsequent  to  the  date  of  the  filing 
of  the  original  petition  herein  the  owner  of  the  lands,  property 
and  rights  herein  sought  to  be  acquired  by  the  city  of  Eedding, 
made  expenditures  in  the  amount  of  $13,416.62  for  the  purpose 
of  preserving  and  improving  said  lands,  property  and  rights, 
and  that  said  expenditures  were  reasonably  and  prudently  made 
and  were  beneficial  to  said  lands,  property  and  rights  to  the  ex- 
tent of  the  said  sum  of  $13,416.62,  and  that  by  reason  thereof 
the  just  compensation  heretofore  fixed  herein  should  be  increased 
in  said  sum  of  $13,416.62,  subject,  however,  to  the  deduction 
hereinafter  set  forth  by  reason  of  depreciation ;  that  subsequent 
1».U.R.]922C. 
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to  the  filing  of  the  original  petition  herein  the  property,  tq  wit, 
the  electric  distribution  system  sought  to  be  condemned  herein, 
has  depreciated  and  deteriorated,  and  that  by  reason  thereof  its 
value  has  diminished  in  the  amount  of  $8,772.93,  and  that  the 
just  compensation  heretofore  fixed  herein  should  be  decreased  in 
said  amount  of  $8,772.93;  that  by  reason  of  the  matters  set 
forth  in  this  finding  the  just  compensation  heretofore  fixed  here- 
in by  the  order  made  March  14,  1921,  should  be  increased  in 
the  net  amount  of  $4,643.69. 

Dated  at  San  Francisco,  California,  this  16th  day  of  Decem- 
ber, 1921. 


CAIilFOBNIA  RAHiROAD  OOMMISSIOIT. 

BE  WESTEEN  MOTOE  TEANSPOET  COMPANY. 
[Application  No.  5274.] 

BE  WALTEE  WILLIAMS  et  aL 

[Application  No.  6361.] 

[Decision  No.  9S92.] 

Ceriifloates  of  convenience  and  necessity  —  Scope  —  Separate  routee 
—  Through  service. 

Motor  vehicle  operative  rights  under  certificates  separately  granted 
cannot  be  lawfully  combined  for  the  establishment  of  a  through  serv- 
ice without  first  obta^ing  from  the  Railroad  Commission  a  certificate 
of  public  convenience^nd  necessity  authorizing  the  through  service. 


OerHflcates  of  convenience  and  necessity  —  Distinguished  fron^  fran- 
chises —  Automobiles. 

Discussion  of  the  distinction  between  a  certificate  of  convenience 
and  necessity  for  the  operation  of  a  motor  bus  and  a  franchise  to  use 
and  occupy  streets,  p.  15. 

[December  20,  1921.] 

Application  for  a  rehearing  of  case  involving  the  granting 
of  certificates  of  convenience  and  necessity  for  the  operation  of 
motor  vehicles;  scope  of  certificate  explained  and  rehearing 
denied. 

Appearances:      Sanborn    and    Koehl,    by    H.    H.    Sanborn, 
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and  DeLancy  0.  Smith,  for  Western  Motor  Transport  Company ; 
Jesse  H.  Steinhart,  for  San  Francisco-Sacramento  Eailroad; 
Arthur  L.  Levinsky,  for  Central  California  Traction  Company ; 
John  T.  York,  for  San  Francisco,  Napa  &  Calistoga  Railway 
Company;  Clarence  M.  Oddie,  for  American  Short  Line  Rail- 
way Association;  Harry  A.  Encell  and  H.  W.  Kidd,  for  Motor 
Transit  Company;  Frank  Karr,  for  Pacific  Electric  Railway 
Company ;  D.  J.  Hall,  for  city  of  Richmond ;  E.  J.  Sinclair,  for 
Ward's  Auto  Bus  Line;  Morrison,  Dunne  and  Brobeck,  by  Her- 
bert W.  Clark,  for  San  Franciaco-Oakland  Terminal  Railways ; 
Warren  E.  Libby,  for  Pickwick  Stages  and  White  Star  Auto 
Staged;  Rollin  L.  McNitt,  for  Hamilton  and  Wilson,  Lusby 
Lines ;  E.  E.  Rodabaugh,  for  Boulevard  Express ;  J.  E.  McCurdy 
and  Charles  F.  Wren,  for  Pickwick  Stages,  Northern  Division ; 
N.  C.  Folsom  and  F.  D.  Howell,  for  Motor  Transit  Company 
and  Motor  Carriers'  Association ;  F.  B.  Austin  and  L.  N.  Brad- 
shaw,  for  Southern  Pacific  Company ;  J.  E.  McCurdy,  for  Motor 
Carriers'  Association;  A.  L.  Whittle,  for  San  Francisco-Oak- 
land Terminal  Railways ;  E.  W.  Camp  and  Paul  Burks,  for  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company ;  Jesse  H.  Stein- 
hart and  John  J.  Goldberg,  for  San  Francisco-Sacramento  Rail- 
road. .      ., ,     .  f  . 

Loveland,  Commissioner:  Under  Application  No.  5274,  the 
Western  Motor  Transport  Company  applied  for  a  certificate  de- 
claring that  public  convenience  and  necessity  require  the  opera- 
tion by  said  transport  company  of  an  auto  stage  between  Rodeo 
and  Livermore  and  certain  named  intermediate  points. 

Under  Application  No.  5361,  certain  individuals  operating 
as  partners  under  the  name  of  Bay  Shore  Stage  Company,  sought 
similar  authorization  to  operate  between  Oakland  and  Martinez. 

The  two  applications  were  combined  for  hearing  and  decision, 
and  by  the  Conmaission's  Decision  No.  7340  the  prayer  of  botli 
applicant*  was  granted,  subject  to  certain  conditions  and  limita- 
tions, which  are  unnecessary  to  notice  here. 

Prior  to  obtaining  this  operative  right  between  Rodeo  and 

Livermore,  the  Western  Motor  Transport  Company  had  obtained 

an  operative  right  between  Oakland  and  Rodeo,  hence,  it  was 

apparent  that  by  combining  these  two  routes,  it  became  physical- 
P.U.R.1922C. 
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ly  possible  to  establish  a  through  operation  between  Oakland  and 
Livermore  and  intermediate  points.  The  terms  of  the  Commis- 
sion's Decision  No.  7340  did  not  expressly  authorize  such  through 
operation,  neither  did  it  expressly  prohibit  it  However,  the 
San  Francisco  &  Sacramento  Railroad,  a  protestant  in  the  pro- 
ceeding, anticipating  the  possibility  of  such  through  service 
which  would  involve  competition  with  its  line,  filed  a  petition 
for  rehearing  and  a  request  for  modification  of  the  certificate 
granted  under  Decision  No.  7340,  by  an  express  condition  pro- 
hibiting the  linking  up  of  the  new  route  with  the  old  one,  so  as 
to  put  in  a  competitive  through  service.  This  protestant  also 
urged  that  similar  conditions  be  imposed  upon  a  certificate  grant- 
ed to  the  Bay  Shore  line.  The  issue  was  thus  presented  to  the 
Commission  of  whether  or  not  operating  rights  over  the  compo- 
nent parts  of  a  through  route  can  be  linked  up  by  the  holder  of 
such  rights  for  the  purpose  of  instituting  a  through  service  with- 
out application  first  having  been  made  to  the  Commission  and 
authorization  obtained  for  such  through  service. 

The  Commission  held  special  hearings  for  the  consideration 
of  this  question  at  both  San  Francisco  and  Los  Angeles,  in  which 
Application  No.  5928  was  joined  because  a  similar  issue  had 
developed  in  that  proceeding.  This  proceeding,  Application  No. 
5928,  had  no  other  connection  with  the  matters  now  under  dis- 
cussion, and  will  not  be  further  referred  to  herein.  The  prin- 
ciples herein  set  forth,  however,  may  be  considered  applicable 
to  the  decision  in  that  case. 

In  addition  to  oral  argument  had  upon  the  question  of  wheth- 
er or  not  the  parts  can  be  combined  to  make  a  through  service, 
briefs  were  filed  on  behalf  of  applicant  and  San  Francisco-Oak- 
land Terminal  Railways,  the  San  Francisco  &  Sacramento  Rail- 
road, and  Southern  Pacific  Company,  The  matter,  therefore, 
has  been  fully  presented. 

The  correct  determination  of  the  question  here  involved  de- 
pends in  large  measure  upon  a  correct  understanding  of  the  legal 
significance  of  a  certificate  of  public  convenience  and  necessity 
granted  by  the  Commission  to  transportation  companies.  It  has 
been  contended  that  this  certificate  operates  to  grant  a  right 
similar  to  a  franchise  held  by  street  railroads  to  use  and  occupy 
streets,  and  it  was  further  urged  that  the  transportation  com- 
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panies  would  have  the  same  right  to  link  up  their  operative 
rights  under  certificates  that  railroads  have  to  extend  their  lines 
by  combining  different  franchises  linking  up  the  rights  granted 
thereunder  to  occupy  different  streets  within  a  city.  This  argu- 
ment proceeds  upon  an  erroneous  assumption,  and  the  result 
reached  by  it  is  not  sound.  The  certificate  of  public  convenience 
and  necessity  is  distinctly  different  from  the  grant  of  a  franchise 
to  use  and  occupy  streets.  The  former  is  strictly  a  regulatory 
measure,  while  the  latter  is  a  grant  of  a  limited  property  right 
for  the  use  of  public  streets,  and  may  have  nothing  whatever  to 
do  with  regulation  of  the  utility  to  which  such  grant  is  made. 
The  distinction  between  the  two  was  clearly  indicated  by  the 
supreme  court  in  its  decision  in  the  case  of  Oro  Electric  Cor- 
poration V.  Railroad  Commission,  169  Cal.  466,  P.U.R1915C, 
191,  147  Pac.  118.  In  that  case  the  court  was  considering  a 
certificate  of  public  convenience  and  necessity  granted  by  the 
Commission  under  §  50  (a)  of  the  Public  Utilities  Act,  to  an 
electric  company  desiring  to  extend  its  lines  into  the  city  of 
Stockton.  The  particular  issue  was  whether  the  granting  of  this 
certificate  would  impair  the  right  of  the  city  of  Stockton  to  grant 
a  franchise  to  such  company.  At  page  475  of  the  opinion  the 
court  says: 

Before  proceeding  to  an  analysis  of  these  provisions  [the 
charter  of » the  city  of  Stockton]  it  will  be  well  to  refer  briefly 
to  the  distinction,  drawn  by  counsel  against  the  petitioner  be- 
tween a  franchise  or  grant  of  a  right  to  engage  in  the  business  of 
furnishing  electric  current,  and  the  narrower  grant  of  a  right  to 
occupy  the  streets  of  the  city  in  carrying  on  that  business.  .  .  . 
The  granting  or  withholding  of  the  certificate  is  an  exercise  of 
the  power  of  the  state  to  determine  whether  the  rights  and  in- 
terests of  the  general  public  will  be  advanced  by  the  prosecution 
of  the  enterprise  which  it  is  proposed  to  carry  on  for  the  service 
of  the  public.  (See  People  ex  rel.  New  York  Edison  Co.  v. 
Willcox,  207  K  Y.  86,  45  L.R.A.(KS.)  629,  100  N.  E.  7050 
This  is  an  entirely  different  question  from  that  of  the  local  con- 
trol of  the  streets,  and  power  over  the  two  subjects  may  well  be 
vested  at  the  same  time  in  different  governmental  bodies,  with- 
out the  one  in  any  way  clashing  with  or  interfering  with  the 
other.  The  Railroad  Commission  might  grant  a  certificate  au- 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


16  CALIFORNIA  RAILROAD  COMMISSION. 

thorizing  a  public  utility  to  engage  in  its  business  in  a  given 
city,  but  the  certificate  would  not  authorize  the  use  of  the  streets, 
unless  the  right  to  so  use  them  had  been  given  by  the  authority 
vested  with  the  power  to  grant  such  right. 

The  foregoing  quotation  from  the  decision  in  the  Oro  case  is 
particularly  in  point  by  reason  of  the  fact  that  the  provisions 
of  the  Auto  Stage  and  Truck  Transportation  Act  as  originally 
enacted  (Statutes  1917,  chapter  213)  vested  the  two  powers 
above  referred  to  in  different  governmental  bodies.  Under  §  3 
of  the  Act  of  1917,  cities  and  counties  were  given  the  power  of 
local  control  of  the  streets  and  highways  to  be  used  by  transpor- 
tation companies.  At  the  same  time,  under  the  provisions  of 
§  5  of  that  act,  the  Railroad  Commission  was  given  the  power 
of  determining  whether  or  not  it  was  in  the  interest  of  the  gen- 
eral public  that  the  enterprise  of  carrying  persons  or  property 
as  a  transportation  company  should  be  prosecuted  over  the  high- 
ways as  to  which  the  local  authorities  granted  the  right  of  use. 

By  the  amendment  of  1919  (Statutes  of  1919,  chapter  280), 
§  3  of  the  act  was  repealed,  thus  eliminating  all  powers  thereto- 
fore vested  in  local  authorities  by  virtue  of  this  act  to  grant  or^ 
withhold  the  right  to  occupy  the  streets  of  the  particular  locality 
for  the  purpose  of  operating  a  transportation  company.  There 
remained,  and  still  remains,  vested  in  the  Eailroad  Commis- 
sion, the  power  of  granting  or  withholding  a  certificate  declaring 
that  public  convenience  and  necessity  require  the  proposed  op- 
eration of  such  transportation  company.  As  pointed  out  by  the 
court  in  the  above  quoted  decision,  this  is  an  exercise  of  the  pow- 
er of  the  state  to  determine  whether  the  rights  and  interests  of 
the  general  public  will  be  advanced  by  the  prosecution  of  the 
enterprise  which  it  is  proposed  to  carry  on  for  the  service  of  the 
public.  Many  consideraticms  enter  into  a  determination  of 
whether  or  not  such  certificate  should  be  granted.  Important 
among  these  is  the  extent  to  which  the  communities  proposed  to 
be  served  are  already  provided  with  means  of  transportation  by 
other  public  utilities.  Under  regulation,  the  power  to  protect 
from  unnecessary  competition,  a  public  utility  which  is  doing  its 
full  duty  to  the  public  is  correlative  to  the  power  to  require  rea- 
sonable rates  and  adequate  service. 

In  granting  a  certificate,  the  Eailroad  Commission  must  find 
P.U.R.]ir22C. 
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and  declare  that  public  convenience  and  necessity  require  the 
operation  by  the  applicant  of  an  auto  stage  between  fixed  termini 
or  over  a  regular  route.  The  finding  by  the  Commission  that 
Buch  public  convenience  and  necessity  require  operations  be- 
tween the  various  termini  of  the  component  parts  of  a  through 
route,  is  not  the  same  thing  as  finding  that  public  convenience 
and  necessity  require  the  operation  between  the  ultimate  termini 
of  the  through  route  itself.  To  illustrate  by  using  the  facts  of 
this  case :  The  Conmiission  having  found  that  public  convenience 
and  necessity  require  the  operation  of  an  auto  stage  from  Oak- 
land to  Rodeo,  and  granted  certificate  therefor,  and  by  a  later 
proceeding  found  and  declared  that  public  convenience  and  ne- 
cessity required  the  operation  of  a  transportation  company  be- 
tween Rodeo  and  Livermore,  it  cannot  be  soundly  contended  that 
the  Commission  has,  in  effect,  found  and  declared  that  public 
convenience  and  necessity  require  the  operation  of  an  auto  stage 
from  Oakland  to  Livermore.  In  considering  the  proposed  oper- 
ation from  Oakland  to  Rodeo,  and  from  Rodeo  to  Livermore,  no 
consideration  at  all  may  have  been  given  to  the  necessity  or  con- 
venience of  an  operation  from  Oakland  to  Livermore.  Thus  an 
existing  operative  right  between  Oakland  and  Livermore  by  the 
more  direct  route,  which  does  not  pass  through  Rodeo,  might  be 
seriously  affected  by  a  new  operation  through  Rodeo,  yet  in  the 
granting  of  the  certificates  from  Oakland  to  Rodeo,  and  Rodeo 
to  Livermore,  no  opportunity  would  be  given  to  this  existing 
carrier  to  present  protest  and  introduce  evidence  showing  that 
the  traveling  public  between  Oakland  and  Livermore  are  ade- 
quately and  well  served  by  the  existing  means  of  travel. 

We  think  it  is  clear  from  what  has  been  shown  that  operative 
rights  under  certificates  separately  granted  cannot  be  lawfully 
combined  for  the  establishment  of  a  through  service  without  first 
obtaining  from  the  Railroad  Commission  a  certificate  of  public 
convenience  and  necessity  authorizing  the  through  service.  In 
the  practical  application  of  this  legal  requirement  it  is  to  be 
borne  in  mind  that  the  Commission's  powers  are  of  sufficient  lati- 
tude to  meet  any  variety  of  circumstances  that  may  be  presented. 
Section  6  of  chapter  213,  Statutes  of  1917,  as  amended,  provides : 

The  Railroad  Commission  shall  have  power,  with  or  without 
hearing,  to  issue  said  certificate  as  prayed  for,  or  to  refuse  to 

P.U.R.1922C.  2 


Digitized  by  VjOOQ IC 


18  CALIFORNIA  RAILROAD  COMMISSION. 

issue  the  same,  or  to  issue  it  for  the  partial  exercise  only  of  said 
privilege  sought  and  may  attach  to  the  exercise  of  the  rights 
granted  by  said  certificate  such  tenns  and  conditions  as,  in  its 
judgment,  the  public  convenience  and  necessity  may  require. 

When  the  establishment  of  a  through  service  by  the  linking 
up  of  local  operations  is  the  sole  object  sought  to  be  obtained  by 
an  application,  due  consideration  must,  of  course,  be  given  to 
this  circumstance  as  one  factor  in  determining  public  convenience 
and  necessity.  In  some  instances  it  may  be  unnecessary  to  hold 
a  hearing,  but  in  all  cases  it  is  necessary — and  the  act  clearly 
provides — that  the  Commission,  as  a  regulatory  body  of  the  state, 
shall  first  determine,  after  a  consideration  of  all  the  facts  and 
circumstances,  that  public  convenience  and  necessity  require  the 
operation  before  any  service  may  be  undertaken  different  from 
that  originally  authorized. 

It  is  recognized  that  the  present  operations  of  many  transpor- 
tation companies  may  be  affected  by  this  decision.  Therefore, 
in  the  interest  of  constructive  regulation,  the  Commission  will 
allow  a  reasonable  time  within  which  application  for  certificates 
of  public  convenience  and  necessity  may  be  filed  to  place  all  op- 
erations on  a  bafsis  consistent  with  the  principles  herein  laid 
down.  This  will  be  done  by  a  general  order  or  other  proper 
measure  outside  of  the  present  proceedings.  It  is  referred  to 
here,  however,  for  the  purpose  of  making  clear  the  attitude  of 
the  Commission  in  laying  down  the  basis  for  subsequent  appli- 
cation of  the  law  as  herein  interpreted. 

In  the  proceedings  here  under  consideration,  the  Commission 
was  asked  to  grant  a  rehearing  for  the  purpose  of  modifying  its 
prior  order  by  imposing  an  express  restriction  against  the  possi- 
ble future  linking  up  of  local  operations  to  form  a  through  route. 
In  view  of  what  has  been  said,  such  express  inhibition  is  unnec- 
essary. In  the  absence  of  such  express  authorization,  the  link- 
ing up  and  combining  of  local  operations  is  not  lawful.  The 
petition  for  rehearing  will,  therefore,  be  denied. 
P.U.R.19220. 
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BB  D.  H.  MALEY  &  E.  W.  SULLIVAN, 
[Application  No.  6264.] 

THE  WHITE  LINES 

V. 

D.  H.  MALEY  &  E.  W.  SULLIVAN. 

[Case  No.  1507.] 

[Decision  No.  9805.] 

Boies  —  Schedules  ^  Motor  vehicles. 

Motor  carriers  operating  prior  to  May  1,  1917  in  the  state  of  Cali- 
fornia are  subject  to  the  regulatory  powers  of  the  Commission  and 
must  file  their  operating  schedules  and  tariffs  although  they  are  not 
required  to  obtain  a  certificate  of  convenience  and  necessity. 


[December  20,  1921.] 


Application  for  a  certificate  of  public  convenience  and  neces- 
sity to  operate  an  express  freight  service;  application  granted 
and  grantee  ordered  to  file  schedules  and  tariffs. 

Appearances :  W.  J.  Quinn,  for  the  White  Lines ;  L.  N.  Brad- 
shaw,  for  Southern  Pacific  Company ;  W.  J.  Griffith,  for  Ameri- 
can Railway  Express  Company;  Clifton  E.  Brooks,  for  D.  H. 
Maley  and  E.  W.  Sullivan. 

By  the  Commission :  A  public  hearing  was  held  by  Examiner 
Westover  at  Stockton  upon  above  application  for  authority  to 
operate  on  automotive  express  and  freight  service  between  Stock- 
ton and  Manteca,  and  upon  above  case  involving  the  legality  of 
the  operations  of  said  Maley  and  Sullivan,  both  matters  being 
consolidated  for  hearing  and  decision. 

It  appears  from  the  testimony  that  Messrs.  Maley  and  Sul- 
livan began  operation  March  23,  1917,  and  have  continued  with- 
out interruption  to  date,  making  one,  two,  or  three  trips  per 
day.  Their  headquarters  is  at  Manteca,  their  equipment  is 
kept  there  and  all  of  their  patrons  live  there.  Their  business 
consists  almost  wholly  of  hauling  freight  for  Manteca  business 
men  from  Stockton  wholesale  houses.  It  appears  from  the  testi- 
P.U.R.1922C. 
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mony  that  they  have  always  operated  under  so-called  contracts,  by 
which  their  patrons  employ  them  to  haul  freight  at  fixed  rates 
per  hundred  pounds.  These  contracts  were  oral  and  were  made 
with  practically  all  of  the  business  interests  of  Manteca,  and 
were  not  reduced  to  writing  until  November,  1920,  when  a 
printed  form  of  such  contract  was  entered  into  between  Maley 
and  Sullivan  and  their  respective  patrons.  Nineteen  of  them 
are  attached  to  the  application  as  exhibits.  Applicants  also  do 
general  trucking,  making  special  trips  from  time  to  time  under 
special  arrangements  to  various  other  points  and  also  to  Stock- 
ton at  very  early  hours  to  procure  ice  and  ice  cream  to  deliver 
in  Manteca  by  6  a.  m. 

The  service  appears  to  have  been  begun  in  good  faith  at  a 
time  when  it  was  not  necessary  to  procure  preliminary  certificate 
of  public  convenience  and  necessity  from  the  Railroad  Commis- 
sion before  entering  upon  such  service.  Chapter  213,  Statutes 
of  1917,  provides  that  those  operating  in  good  faith  prior  to 
May  1,  1917,  need  not  procure  such  certificate. 

At  the  hearing,  applicants  requested  that  they  be  authorized 
to  serve  as  contract  carriers. 

The  testimony  does  not  show  any  conditions  which  would 
justify  relieving  applicants  in  any  particular  from  the  obliga- 
tion which  they  appear  to  have  assumed  prior  to  May  1,  1917, 
to  operate  as  common  carriers.  When  the  business  was  estab- 
lished they  agreed  orally  to  carry  freight  at  fixed  rates  per 
hundred  pounds,  solicited  business  upon  this  basis,  and  appear 
to  have  procured  as  patrons  most  of  the  shippers  in  Manteca, 
they  having  attached  to  the  application  nineteen  contracts  with 
Manteca  shippers  providing  for  the  hauling  of  "goods,  wares, 
merchandise,  etc.,  perishable  and  otherwise  •  •  .  and  .  .  . 
to  make  at  least  three  trips  weekly  on  ]^n«^y,  Wednesday,  and 
Friday,  and  daily  trips  during  the  months  of  May,  June,  July, 
August,  and  September;  also  to  make  more  frequent  trips  at 
any  time  when  the  amount  of  goods,  wares,  or  merchandise  shall 
warrant."  The  testimony  is  to  the  effect  that,  in  fact,  daily  trips 
have  been  made  almost  from  the  beginning.  The  testimony, 
oral  and  written,  does  not  disclose  any  traffic  condition  which 
cannot  be  met  by  operation  as  common  carrier,  or  for  service 
under  abnormal  conditions  or  at  unusual  hours,  unless  it  be  for 
P.U.R.1922C. 
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the  handling  of  ice  and  ice  cream  for  delivery  in  Manteca  hy 
6  A.  M.  The  contracts  submit1;ed  do  not  provide  for  this  service^ 
the  only  provision  as  to  time  being  that  commodities  consigned 
to  Manteca  patrons,  delivered  at  Stockton  by  river  boat  freight 
carriers,  shall  be  delivered  in  Manteca  not  later  than  11  a.  m. 
of  the  day  of  receipt  in  Stockton. 

It  appears  from  the  testimony  that  the  White  Lines  carry 
goods  southbound  from  Stockton  at  5  a,  m.,  making  delivery  in 
Manteca  about  6  a.  m.,  and  apparently  could  handle  the  ice  and 
ice  cream  business. 

The  application  was  filed  because  of  uncertainty  in  the  minds 
of  applicants  as  to  whether  or  not  they  were  legally  entitled  to 
continue  operation.  While  the  legislature  provided  that  they 
need  not  procure  a  certificate,  yet,  as  common  carriers,  they  are 
subject  to  the  regulatory  powers  of  the  Commission  and  should 
have  seasonably  filed  their  operating  schedules  and  tariffs.  The 
Commission  made  every  effort  to  reach  every  carrier  in  the  state 
of  California  with  request  for  such  filing  shortly  after  the  statute 
became  effective,  but  no  such  filing  was  made  by  these  applicants. 
The  result  was  that  when  the  White  Lines,  or  their  predecessors 
of  that  organization,  sought  a  certificate,  they  were  given  oper- 
ative rights  to  and  through  Manteca  in  the  absence  of  knowledge 
on  the  part  of  the  Commission  that  Maley  and  Sullivan  existed 
or  claimed  operative  rights,  and  naturally  the  latter  could  not 
be  notified  of  the  hearing  or  given  opportunity  to  be  heard. 

Under  the  circumstances,  it  appears  to  be  better  practice,  in 
the  absence  of  proper  filings  and  in  view  of  apparent  uncertainty 
as  to  whether  applicants  should  operate  as  common  carriers  or 
special  contract  carriers,  that  the  application  be  granted  rather 
than  dismissed^as  unnecessary  in  view  of  the  time  when  opera- 
tions began. 

P.U.R.1922a 
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BE  SANTA  MARIA  GAS  COMPANY. 
[Decision  No.  9914,  Application  No.  6442.] 

Return  —  Reasonableness  as  a  whole  —  Comntwuities  under  different 
conditions  —  Natural  gas, 

1.  A  se^egation  of  natural  gas  costs  may  be  justified  where  & 
utility  serves  two  communities  under  different  conditions  of  cost  of 
investment  and  service,  the  city  located  nearest  to  the  oil  fields  from 
which  gas  is  obtained  being  entitled  to  some  benefit  on  that  account. 

Rates  —  Reasonableness  —  Voluntary  rates  -«  Competitive  conditions, 

2.  A  natural  gas  coDipany  which  has  of  its  own  volition  entered 
a  city  and  charged  a  certain  rate  for  domestic  service  for  several  yeara 
in  competition  with  another  company  cannot  expect  to  have  its  rates 
unreasonably  raised  when  it  has  been  willing  in  the  past,  under  com* 
petitive  conditions,  to  operate  at  a  lesser  charge. 

[December  23,  1921.] 

Rehearing  of  a  case  in  which  natural  gas  rates  were  fixed ; 
after  rehearing  rate  schedules  revised  and  modified. 

Appearances:  C.  L.  Preisker  Ci^y  Attorney,  for  the  city  of 
Santa  Maria;  Chickering  and  Gregory,  by  Evan  Williams,  for 
Santa  Maria  Gas  Company;  C.  P.  Kaetzel  and  W.  T.  Shipsey^ 
for  city  of  San  Luis  Obispo. 

By  the  Commission:  On  August  31,  1921,  this  Commission 
rendered  its  Decision  No.  9443  in  the  matter  of  the  application 
of  Santa  Maria  Gas  Company  for  increase  in  rates,  establishing 
new  and  increased  schedules  of  rates  to  be  effective  October  1^ 
1921.  On  September  16,  1921,  the  city  of  Santa  Maria  filed 
its  petition  for  rehearing  in  the  above  entitled  application,  alleg- 
ing that  the  rates  fixed  for  the  sale  of  domestic  gas  as  set  forth 
in  Schedule  No.  1  in  Decision  No.  9443  for  service  in  the  city 
of  Santa  Maria  are  in  excess  of  reasonable  rates  which  should 
be  charged  for  the  service  in  said  city,  requesting  that  rehearing 
be  granted  and  the  Decision  No.  9443  be  vacated  and  that  rates 
be  established  for  the  city  of  Santa  Maria  based  upon  the  cost 
of  rendering  service  by  the  Santa  Maria  Gas  Company.  On 
September  29,  1921,  the  Commission  issued  an  order  granting 
the  petition  for  rehearing  and  ordering  that  during  the  pendency 
of  the  proceedings  on  said  rehearing  the  enforcement  of  the  order 
I\U.K.1922C. 
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in  Decision  No.  9443  be  stayed  upon  the  following  terms  and 
conditions,  to  wit: 

1.  The  applicant  shall  be  entitled  to  collect  from  its  consumers 
rates  in  accordance  with  the  schedules  set  forth  in  said  order, 
and,  in  event  of  a  modification  of  said  rates  upon  rehearing,  ap- 
plicant shall  refund  to  its  consumers  the  excess,  if  any,  of  the 
amounts  thus  collected  above  the  rates  determined  upon  rehear- 
ing. 

[1]  The  city  of  Santa  Maria  does  not  question  in  its  petition 
for  rehearing  the  total  return  which  the  Commission  found  that 
Santa  Majia  Gas  Company  was  entitled  to  receive  but  urges  that 
the  rate  for  domestic  service  charged  in  the  city  of  Santa.  Maria 
is  in  excess  of  a  reasonable  rate  and  should  be  reduced.  As  a 
basis  for  its  petition  for  rehearing  the  city  of  Santa  Maria  urges ; 
that  it  is  located  much  closer  to  the  oil  fields  from  which  the 
natural  gas  is  obtained  than  is  San  Luis  Obispo  or  the  territory 
adjacent  thereto;  that  the  gas  company's  investment  and  operat- 
ing expenses  for  serving  the  Santa  Maria  district  are  much  lower 
than  required  in  the  San  Luis  Obispo  district  and  that  the  small 
differential  in  rates  between  the  two  districts  as  fixed  by  the 
Commission  in  Decision  No.  9443  does  not  reasonably  reflect 
the  differential  in  cost  of  service.  The  rates  fixed  for  domestic 
service  in  Decision  No.  9443  were,  for  the  city  of  Santa  Maria, 
5  cents  per  thousand  cubic  feet  less  than  for  the  city  of  San 
Luis  Obispo. 

A  segr^ation  of  the  investment  of  the  Santa  Maria  Gas  Com- 
pany chargeable  to  the  two  districts  made  by  the  Commission's 
engineers  and  submitted  at  the  time  of  the  application  for  re- 
hearing, showed  a  materially  lower  investment  per  consumer 
chargeable  to  the  Santa  Maria  district  than  in  the  San  Luis 
Obispo  district.  It  was  pointed  out,  however,  that  the  gas  system 
in  the  Santa  Maria  district  was  in  general  constructed  at  a  time 
of  relatively  low  costs  and  was  constructed  of  second  hand  pipe, 
thus  making  the  investment  considerably  lower  than  were  new 
pipe  installed.  This  condition  is  requiring  much  greater  ex- 
penditures for  maintenance  and  replacement  at  this  time  in  the 
Santa  Maria  district  than  in  the  San  Luis  Obispo  district.  Esti- 
mates were  also  submitted  of  the  cost  of  gas  service  in  the  two 

communities  based  upon  a  segregation  of  capital  and  a  segre- 
P.U.R.1922C. 
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gation  and  proration  of  operating  expenses  between  the  two  dis- 
tricts. These  tables  show  that  upon  the  segregation  submitted, 
if  these  be  considered  as  the  only  measure  of  the  differential  in 
rates,  the  average  domestic  rates  for  the  Santa  Maria  district 
should  be  $1.16  and  for  the  San  Luis  Obispo  district  $1.33,  a 
total  difference  upon  an  arbitrary  segregation  of  costs  of  17  cents. 
These  amounts  were  obtained  by  deducting  from  the  total  segre- 
gated cost  of  service  the  estimated  revenue  to  be  received  from 
the  sale  of  gas  for  industrial  purposes,  rates  for  which  are  largely 
dependent  on  the  price  of  oil  or  other  competitive  fuels  and  the 
service  to  which  is  secondary  to  the  domestic  and  conunercial 
service. 

Eepresentatives  of  the  city  of  Santa  Maria  submitted  exhibits 
at  the  hearing  on  petition  for  rehearing  making  a  different  segre- 
gation of  the  investment  and  operating  expenses.  Based  upon 
the  segregation  made  by  the  city  of  Santa  Maria  it  was  urged 
that  the  average  cost  for  the  Santa  Maria  district  for  domestic 
service  would  be  approximately  82  cents  per  thousand  cubic 
feet  and  for  San  Luis  Obispo  $1.62.  In  the  segr^ation  made 
the  representatives  of  the  city  of  Santa  Maria  have  apparently 
gone  to  the  extreme  in  attempting  to  charge  all  possible  costs 
to  San  Luis  Obispo.  On  the  basis  of  Santa  Maria's  contention 
that  it  does  not  question  the  total  return,  its  suggestion  herein 
is  that  the  city  of  San  Luis  Obispo  rates  should  be  raised  ap- 
proximately 60  per  cent  and  its  rates  should  be  reduced. 

The  city  of  Santa  Maria  is  entitled  to  some  benefit  on  account 
of  its  nearness  to  the  oil  fields  from  which  the  gas  is  obtained. 
It  probably  should  not  be  required  to  pay  more  than  it  could 
reasonably  be  required  to  pay  were  it  served  entirely  separate 
and  distinct  from  the  service  to  San  Luis  Obispo.  To  any  extent 
that  the  rates  are  less  than  this  amount,  due  to  the  combination 
of  the  two  services,  the  city  of  Santa  Maria  is  benefited.  Sound 
public  policy,  however,  does  not  sanction  such  a  proposal  as  made 
by  Santa  Maria. 

Further  study  of  the  estimates  submitted  by  the  Commission's 

engineers  shows  that  an  error  was  made  in  estimating  the  revenue 

to  be  received  from  industrial  sales,  the  average  rate  used  for 

144,000,000  cubic  feet  estimated  being  28  cents.     These  sales 

covered  60,000,000  cubic  feet  to  San  Joaquin  Light  &  Power 
P.U.R.1922C. 
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Corporation's  steam  plant  at  15  cents  per  thousand  cubic  feet, 
60,000,000  cubic  feet  to  industrial  consumers  at  approximately 
30  cents  per  thousand  cubic  feet,  and  24,000,000  to  Union  Sugar 
Company  at  21  cents  per  thousand  cubic  feet.  The  average  price 
to  be  received  is,  therefore,  22  cents  instead  of  28  cents  per 
thousand  cubic  feet.  Making  the  correction  for  this  item  and 
the  addition  of  $2,400  for  pipe  line  rentals  brings  the  average 
rate  to  be  received  from  the  sale  of  gas  for  domestic  and  com- 
mercial purposes  to  $1.30  per  thousand  cubic  feet  for  the  entire 
territory — $1.22  for  Santa  Maria  district  and  $1,365  for  San 
Luis  Obispo  district,  based  on  the  Commission's  engineers 
segregation. 

It  appears  that  with  the  exception  of  the  correction  above 
made  and  the  possible  s^regation  of  certain  items  of  transmis- 
sion capital  and  operating  expenses  the  divisions  of  cost  made 
by  the  Commission's  engineers  are  reasonable.  The  segregation 
as  to  operating  expenses  in  general  gives  to  Santa  Maria  the 
benefit  of  the  larger  business  resulting  from  the  serving  of  greater 
territory. 

The  estimates  submitted  by  the  city  of  Santa  Maria  are  found 
not  to  represent  a  fair  and  unbiased  view  of  the  situation.  On 
the  basis  suggested  by  the  city  of  Santa  Maria  any  reduction  in 
the  rates  in  Santa  Maria  must  result  in  an  increase  in  rates  in 
the  San  Luis  Obispo  district,  and  it  is  very  apparent  that  the 
representatives  of  the  city  of  Santa  Maria  are  willing  that  this 
occur. 

We  conclude  that  an  average  revenue  of  $1.22  per  thousand 
cubic  feet  is  reasonable  for  domestic  and  commercial  gas  service 
in  the  Santa  Maria  district,  and  that  no  real  prejudice  will  be 
suffered  by  that  district  under  such  rates.  The  rates  for  domestic 
and  commercial  service  for  the  city  of  Santa  Maria  will  be  re- 
duced 5  cents  per  thousand  cubic  feet  for  the  first  15,000  cubic 
feet  per  meter  per  month  below  that  heretofore  fixed.  With 
this  reduction  the  average  rate  of  $1.22  per  thousand  cubic  feet 
will  be  obtained. 

The  rates  in  San  Luis  Obispo  will  not  as  at  present  fixed  give 
Santa  Maria  Gas  Company  a  full  return  on  the  property  charge- 
able to  that  district. 

[2]  Santa  Maria  Gas  Company  of  its  own  volition  entered 
P.U.R.1922C. 
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San  Luis  Obispo  and  charged  a  rate  of  $1  per  thousand  cubic 
feet  for  domestic  service  for  several  years  in  competition  with 
another  company.  It  apparently  of  its  own  free  will  saw  fit 
to  purchase  the  properties  of  the  other  company.  The  territory 
was  at  that  time  receiving  good  service  under  competitive  con- 
ditions at  the  rate  of  $1  per  thousand  cubic  feet.  Santa  Maria 
Gas  Company  does  not  guarantee  to  give  any  better  service  to 
the  public  than  they  have  been  receiving.  Although  competition 
is  not  in  general  an  advisable  thing,  Santa  Maria  Gas  Company 
cannot  expect  to  have  its  rates  unreasonably  raised  when  it  had 
been  willing  in  the  past,  under  competitive  conditions,  to  operate 
at  a  lesser  charge.  It  is  its  duty  to  operate  under  the  rates 
heretofore  fixed  by  the  Commission  in  Decision  No.  9443  for 
service  in  San  Luis  Obispo,  which  we  find  are  all  that  reasonably 
should  be  charged  at  this  time  for  the  service,  and  increase  its 
return  by  increased  efficiency  and  increased  sales  of  gas. 


HililNOIS  COMMERCE  COMMISSION. 

ILLINOIS  COMMERCE  COMMISSION 

V. 

•       WABASH  RAILWAY  COMPANY. 

[No.  11912.] 

Service  —  Railroads  —  Abandonment  of  station  —  Emergency. 

A  railroad  company  is  not  justified  in  closing  a  railroad  station 
without  Commission  author ity,  although  conditions  may  not  justify 
the  expense  of  maintaining  a  regular  agent  there,  since  the  Commis- 
sion has  power  to  grant  consent  in  emergency  cases  without  requiring 
the  usual  thirty  days'  notice. 

[December  6,  1921.] 

Citation  to  show  cause  why  a  railway  company  has  closed  its 
station ;  railway  ordered  to  re-establish  agency  and  all  facilities 
formerly  existing. 

By  the  Commission:     The  Commission,  on  the  21st  day  of 

September,  1921  entered  an  order  citing  the  Wabash  Railway 

Company  to  be  and  appear  before  the  said  Commission  at  its 

office  in  Springfield,  Illinois  on  the  19th  day  of  October,  a.  d., 
P.U.R.1022C. 
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1921,  then  and  there  to  show  cause  why  it  closed  its  station  at 
Bentley,  Illinois, 

On  October  19, 1921  the  case  was  heard.  Mr.  L.  H.  Strasser, 
^neral  attorney  and  Mr.  L.  W.  Karnes,  appeared  on  behalf  of 
the  Wabash  Railway  Company,  at  which  time  Mr.  Strasser,  on 
"behalf  of  the  railway  company  admitted  that  the  authority  of 
the  Commission  had  not  been  obtained  before  the  closing  of  sta- 
tion at  Bentley  and  sought  to  justify  the  company's  action  by  the 
statement  that  it  became  necessary  to  close  the  station  as  a  meas- 
ure of  protection  owing  to  the  settlement  and  contraction  of  busi- 
ness and  the  critical  condition  in  which  the  railway  found  itself, 
And  stated  that  in  order  to  avoid  all  .expense  that  could  be  avoided 
they  closed  all  the  small  stations  where  they  felt  that  the  condi- 
tions would  not  justify  the  expense  of  maintaining  a  regular  agent 
and  where  they  could  make  other  provisions  for  serving  the  people 
who  had  previously  been  served  from  such  station. 

At  the  time  of  the  hearing  the  representative  of  the  company 
requested  that  an  order  be  not  entered  in  this  case  at  that  time, 
stating  that  he  thought  that  the  Eailway  Company  would  open  the 
station  rather  than  to  be  compelled  by  an  order  to  do  so,  and 
agreed  to  notify  the  Comi^ission  within  a  short  time  as  to  the 
action  of  the  company  in  regard  to  the  matter. 

On  November  17, 1921  the  Commission  investigated  and  found 
that  the  railway  company  had  not  reopened  their  station  and  had 
not  notified  the  Commission  as  to  their  action  in  this  matter. 

Section  36  of  the  act  provides  in  part  as  follows : 

'TJnless  the  Commission  otherwise  orders,  no  change  shall  be 
made  by  any  public  utility  in  any  rate  or  other  charge  or  classifi- 
cation, or  in  any  rule,  regulation,  practice  or  contract  relating  to 
or  aflFecting  any  rate  or  other  charge,  classification  or  service,  or 
in  any  privilege  or  facility,  except  after  thirty  days'  notice  to  the 
Commission  and  to  the  public  as  herein  provided.  Such  notice 
shall  be  given  by  filing  with  the  Commission  and  keeping  open  for 
public  inspection  new  schedules  or  supplements  stating  plainly 
the  change  or  changes  to  be  made  in  the  schedule  or  schedules  then 
in  force,  and  the  time  when  the  change  or  changes  will  go  into 
effect,  and  by  publication  in  a  newspaper  of  general  circulation 
or  such  other  notice  to  persons  affected  by  such  change  as  may 

be  prescribed  by  rule  of  the  Commission.    The  Commission,  for 
P.U.R.1922C. 
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good  cause,  shown,  may  allow  changes  without  requiring  the 
thirty  days'  notice  herein  provided  for,  by  an  order  specifying 
the  changes  so  to  be  made  and  the  time  when  they  shall  take 
effect,  and  the  manner  in  which  they  shall  be  filed  and  pub- 
lished/' 

Conference  Ruling  No.  22  of  the  Commission  is  in  part  as 
follows : 

"It  is  hereby  ordered  that  no  steam  or  electric  railroad  com- 
pany shall  move  or  abandon  any  depot  or  station  building  or 
abandon  any  agency  at  any  depot  or  take  up  or  discontinue  the 
use  of  any  siding,  spur  or  other  track  upon  which  passengers  or 
freight  have  been  received  or  discharged  without  first  having 
made  application  to  and  received  the  consent  of  this  Commis- 
sion." 

,  The  railway  company  knew  or  should  have  known,  of  this 
section  of  the  law  and  of  the  above  quoted  Conference  Ruling, 
both  of  which  require  that  the  consent  of  this  Commission  shall 
be  obtained  before  any  station  or  agency  at  any  depot  shall  be 
abandoned. 

The  emergency  pleaded  by  the  company  is  no  justification  for 
the  railway's  action  as  the  section  of  the  law  set  forth  above 
plainly  gives  this  Commission  authority  to  grant  consent  in  emer- 
gency cases  without  requiring  thirty  days'  notice  as  therein  pro- 
vided and  if  the  emergency  was  such  as  would  require  that 
drastic  action  be  taken,  the  Commission  would  have  had  author- 
ity to  grant  the  relief.  No  emergency  such  as  the  company 
pleads  in  this  case  is  sufiicient  to  set  aside  the  statutes  of  the 
state  and  the  railway  company  should  have  first  sought  and  ob- 
tained the  consent  of  this  Commission  before  closing  this  station. 
The  closing  of  a  railway  station  is  of  vital  importance  to  the 
community  depending  upon  that  station  for  its  facilities  and 
such  action  as  the  railway  company  took  in  this  case  is  not  de- 
signed to  foster  the  good-will  of  the  patrons  of  the  company  sur- 
rounding the  station  thus  closed  without  authority  and  without 
giving  them  an  opportunity  to  be  heard.  A  railway  company 
is  a  quasi-public  corporation  and  as  such  owes  certain  duties 
and  obligations  to  the  public.  Such  action  as  the  company  has 
taken  in  this  case  entirely  ignores  their  obligation  to  the  public 
and  merits  a  sharp  rebuke  from  this  Commission. 

P.U.K.1922C. 
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The  Commission,  therefore,  finds  that  the  Wabash  Eailway 
Company  abandoned  its  agency  at  the  station  of  Bentley,  Illinois 
without  first  having  obtained  permission  to  do  so  from  this  Com- 
mission, in  accordance  with  the  statutes  in  such  cases  made  and 
provided,  and  in  accordance  with  Conference  Kuling  22  of  this 
Commission. 

The  Commission  further  finds  that  the  railway  company  have 
never  petitioned  this  Commission  for  authority  to  discontinue 
the  agency  at  the  said  station  of  Bentley,  Illinois  and  that  no 
showing  has  been  made  which  would  justify  this  Commission  in 
entering  an  order  permitting  the  closing  of  the  said  station. 


HTDIANA  PUBIilG  SERVICE  COMMISSION. 

BE  CENTRAL  INDIANA  GAS  COMPANY. 

[No.  6179.] 

Security  issues  —  Purpose  —  Reimlntrsefnent  for  retiring  l»ond«. 

1.  A  gas  company  was  authorized  to  issue  bonds  to  reimburse  its 
treasury  for  money  expended  by  it  to  retire  bonds  issued  within  the 
past  five  years  under  the  authorization  of  the  Commission. 

Security  issues  —  Interest  charges  —  Stocks  and  bonds, 

2.  Upon  the  authorization  of  preferred  stock  bearing  8  per  cent 
interest  to  be  exchanged  for  outstanding  6  per  cent  gold  debentures, 
it  was  held  that  a  proper  adjustment  should  be  made  whereby  the  ex- 
change would  not  increase  the  interest  charges  to  the  corporation. 

Security  issues  —  Purpose  —  Future  needs  —  Bond  retirement  — *  BX' 
tensions  and  hetterments. 

3.  A  gas  company  was  refused  a  blanket  authorization  for  the  issue 
of  preferred  stock  to  reimburse  its  treasury  for  future  bond  retirement 
and  for  extensions  and  betterments  to  be  made  in  the  future. 

Convmissicns  —  Jurisdiction  —  ConstitutUmalUy  of  act, 

4.  The  Indiana  Commission  has  no  jurisdiction  to  pass  upon  the 
constitutionality  of  the  act  under  which  it  operates. 

'    ♦.  [December  2,  1921.] 

Application  for  authority  to  issue  preferred  stock  of  a  gas 
company ;  stock  issue  authorized. 

Appearances:  George  W.  Cromer,  Attorney  and  Secretary 
and  J.  H.  Maxon,  President,  for  company;  John  W.  McPhee, 
City  Attorney,  for  city  of  Muncie;  E.  F.  Broadbent,  City  At- 
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torney  and  John  Q.  Lewis,  Mayor,  for  city  of  Elwood ;  Marshall 
Williams,  City  Attorney,  for  city  of  Marion. 

By  the  Commission:    On  August  26,  1921,  the  petitioner 
filed  with  the  Commission  a  petition,  averring: 

That  it  is  an  Indiana  corporation  whose  principal  place  of 
business  is  in  Muncie  and  as  a  public  utility  is  engaged  in  the 
operation  of  a  gas  plant  for  the  distribution  of  natural  and  arti- 
ficial gas  in  Muncie,  Marion,  Anderson,  Elwood,  Hartford  City, 
and  Fairmount; 

That  it  has  an  authorized  bond  issue  of  $5,000,000  secured 
by  a  mortgage  dated  September  18,  1911,  supplemented  May  15, 
1916;  that  prior  to  the  passage  of  the  Public  Service  Commis- 
sion  Act  there  was  issued  and  outstanding  $2,062,000  par  value 
of  said  bonds;  that  subsequently  at  various  times  a  total  of 
$722,000  par  value  of  additional  bonds  have  been  issued;  that 
pursuant  to  the  sinking  fund  provision  of  the  trust  deed  or  mort- 
gage and  its  supplement,  $259,000  par  value  of  said  bonds  have 
been  retired,  there  being  now  outstanding  $2,525,000  par  value 
of  said  bonds,  all  of  which  bear  5  per  cent  interest  and  mature 
on  September  1,  1931 ;  that  the  bonds  retired  through  the  sink- 
ing fund  were  so  retired  by  petitioner  out  of  money  in  its  treas- 
ury derived  either  from  earnings  or  from  money  borrowed  on 
short  time  notes ; 

That  there  is  outstanding  $475,000  in  principal  amoutit  of 
ten  year  gold  debentures  dated  November  1,  1915,  maturing 
November  1,  1925  and  bearing  six  per  cent  interest; 

That  petitioner  also  has  outstanding  $500,000  par  value  seven 
pet  cent  cumulative  preferred  stock,  all  of  which  was  sold  for 
cash,  and  in  addition  $5,000  par  value  of  common  stock. 

The  petition  further  avers  that  petitioner  desires  to  enter 
upon  a  campaign  for  the  marketing  among  its  patrons  and  other 
investors  of  an  issue  of  preferred  stock;  that  such  stock  must 
necessarily  be  sold  from  time  to  time  in  small  lots ;  and  that  the 
Commission  should  authorize,  by  a  general  order,  such  issuance 
in  order  to  obviate  the  necessity  of  several  petitions  whenever  a 
block  of  stock  is  to  be  sold. 

The  petition  further  alleges  that  bills  payable  amounting  to 
$241,400  are  outstanding;  that  petitioner  is  under  the  necessity 
of  making  improvements,  betterments,  and  extensions  to  its  prop- 
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erfy;  that  all  of  these  items  constitute  capital  expenditures  which 
petitioner  should  be  authorized  by  ^  general  order  to  fund,  to  the 
extent  that  it  is  able,  by  the  issuance  of  preferred  stock ;  thiit  the 
preferred  stock  proposed  will  be  issued  in  shares  of  $160  each, 
being  cumulative  and  bearing  8  per  cent  interest  payable  quarter- 
ly and  subject  to  redemption  on  any  dividend  payment  date  at 
$110  and  accrued  dividends. 

Petitioner  prays  that  it  may  be  authorized  to  create  and  to 
issue  $2,000,000  par  value  of  preferred  stock  of  the  kind  and 
character  hereinbefore  specified,  and  to  dispose  of  said  stock 
and  apply  the  proceeds  thereof,  as  follows : 

(a)  To  exchange  $500,000  par  value  of  such  new  preferred 
stock  for  a  like  amount  of  preferred  stock  now  outstanding; 
(b)  to  exchange  from  time  to  time  any  of  said  preferred  stock, 
at  par,  for  a  like  principal  amount  of  said  gold  debentures,  with 
a  proper  adjustment  as  between  accrued  interest  and  accrued 
dividends;  (c)  to  sell  any  of  said  preferred  stock  at  not  less 
than  90  per  cent  of  the  par  value  thereof,  and  to  apply  the  pro- 
ceeds of  such  sale  to  any  one  or  more  of  the  foUowinp^  purposes : 

(1)  To  reimburse  the  treasury  of  petitioner  for  amount? 
heretofore  or  hereafter  expended  by  it  in  retiring  any  of  its  said 
five  per  cent  bonds;  (2)  to  reimburse  the  treasury  of  petitioner 
for  any  moneys  hereafter  expended  in  retiring  any  of  said  gold 
debentures;  (3)  to  reimburse  the  treasury  of  petitioner  for  any 
expenditures  heretofore  or  hereafter  made  for  permanent  addi- 
tions, betterments,  or  improvements  to,  or  extensions  of  its  prop- 
erty, the  same  constituting  capital  expenditures;  (4)  to  pay  in 
whole  or  in  part  said  bills  payable  of  $241,400. 

Provided  that  in  no  such  case  shall  such  proceeds  be  applied 
to  reimburse  the  treasury  of  petitioner  where  such  reimburse- 
ment shall  have  already  been  made  out  of  the  proceeds  of  any 
other  securities  heretofore  or  hereafter  authorized  by  the  Com- 
mission« 

After  due  notice  the  matter  was  heard  in  the  office  of  the 
Commission  on  September  22,  1921. 

Evidence  was  introduced  tending  to  substantiate  the  aver- 
ments of  the  petition.  The  evidence  shows  that  there  is  now 
outstanding  $2,525,000  of  5  per  cent  bonds;  that  there  are  in 

the  hands  of  the  general  public,  the  exact  identity  of  the  hold- 
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ers  being  unknown  to  petitioner,  $476,000  of  the  ten  year  6  per 
cent  gold  debentures  maturing  in  1925 ;  that  there  is  outstand- 
ing in  the  hands  of  the  holding  company  of  petitioner,  the 
Metropolitan  Gas  &  Electric  Company,  $500,000  par  value  of 
petitioner's  7  per  cent  preferred  stock;  that  there  is  held  by 
banks  a  total  of  $241,000  in  notes  bearing  an  average  of  7  per 
cent  interest,  and  representing  all  of  petitioner's  floating  in- 
debtedness. 

Petitioner  contends  that  it  is  now  impossible  to  sell  its  first 
mortgage  5  per  cent  bonds  except  at  a  prohibitive  discount;  and 
that  now  petitioner  seeks  to  eliminate  all  classes  of  securities 
except  its  5  per  cent  bonds  and  its  proposed  eight  per  cent  stock. 
Petitioner  contends  that  if  its  debentures  are  retired,  it  will  be 
relieved  of  the  fixed  charges  thereon  as  the  preferred  stock  will 
bear  no  interest  unless  earned. 

No  objection  was  offered  to  the  proposed  plan  of  selling  pre- 
ferred stock  to  petitioner's  patrons,  but  the  Commission  was 
urged  by  the  representative  of  the  city  of  Elwood  to  maintain  a 
proper  relationship  between  the  preferred  stock  and  the  equity 
left  above  the  bonds  outstanding,  and  that  a  time  of  retirement 
be  fixed  for  the  preferred  stock  in  order  to  insure  investors  of  a 
repayment  at  some  certain  time  in  the  future.  It  was  also  urged 
that  the  debentures  be  not  retired  until  they  mature  in  view  of 
the  fact  that  their  interest  rate  is  lower  than  that  upon  the  pre- 
ferred stock,  and  since  they  mature  in  1925.     ' 

Valiuition. 

The  evidence  shows  that  the  property  is  assessed  for  taxation 
at  $3,173,560. 

The  petitioner  has  been  before  the  Commission  and  has  been 
authorized  to  issue  its  bonds  in  amounts  as  follows: 


Bond  Issues. 

Cause  No. 

Period  Covered. 

Amount. 

Price. 

796    

1799    

2870    

3611    

4433    

5000    

5945    

—Apr.  30,  1914 

May  1,  1915— July  31,  1915 

Aug.  1,  1915— Jan.  31.  1917 

Feb.  1,  1917— Nov.  30,  1917 

Dec.  1,  1917— Oct.  31,  1918 

Nov.  1,  1918— Oct.  31,  1919 

Nov.  1,  1919— Oct.  31,  1920 

Total  to  October  31,  1920 

$252,000 
89,000 
130,000 
89,000 
90,000 
42,000 
30,000 

$722,000 

90% 
85% 
85% 
80% 
80% 
^     80% 
70% 
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In  Cause  No.  1884,  on  October  29,  1915,  .petitioner  was  au- 
thorized to  issue  $475,000  of  ten-year  6  per  cent  notes,  and  to 
sell  same  at  not  less  than  88  per  cent  of  par,  for  iixe  purpose 
of  retiring  various  short  term  notes. 

In  Cause  No.  4793,  March  10,  1919,  the  Commission  made  a 
tentative  estimate  of  value  of  petitioner's  property  as  follows: 

Cost  of  reproduction  new  $3,041,304 

Present  value  2,665,030 

To  which  should  be  added  $53,180  and  $38,248,  new  con- 
Btruction  covered  in  orders  Xos.  5000  and  5945,  respectively. 

Petitioner's  physical  property  according  to  the  above  figure? 
would  have  a  value  of  about  $2,757,458.  The  Commission,  how- 
ever, does  not  attempt  to  bind  petitioner  or  itself  to  that  figure 
in  view  of  the  fact  that  it  was  based  on  a  rough  estimate  only 
and  does  not  include  additions,  if  any,  since  April  4,  1921,  the 
date  of  the  order  in  Cause  No.  5954,  which  authorized  the  issue 
of  $30,000  of  bonds. 

Since  there  are  now  outstanding  $2,525,000  of  6  per  cent 
bonds  there  is  an  equity  of  $648,560  between  the  bonds  and  the 
assessed  valuation,  $3,173,560. 

[1]  The  Commmission  sought  the  opinion  of  the  Attorney 
General  upon  the  question  whether  a  public  utility  can  issue  its 
preferred  stock  for  the  purpose,  among  others,  of  reimbursfng 
its  treasury  for  money  expended  by  it  to  retire  bonds  which  were 
issued  within  the  past  Sve  years  under  the  authorization  of  the 
Commission.  The  opinion  of  the  Attorney  General  upon  that 
question,  after  citing  Sections  90,  89  and  92  of  the  Public  Serv- 
ice Commission  Act,  was  as  follows : 

"It  is  my  opinion  that  under  these  provisions  the  Commis- 
sion may  lawfully  permit  the  utility  in  question  to  issue  pre- 
ferred stock  and  sell  the  same  to  reimburse  its  treasury  for  the 
money  expended  by  it  to  retire  its  bonds  provided  always  that 
the  money  so  used  to  retire  such  bonds  was  derived  from  its  in- 
come or  from  other  moneys  in  its  treasury  not  secured  or  ob- 
tained from  the  issue  of  its  stocks,  bonds,  notes,  or  other  evi- 
dence of  indebtedness  within  five  years  next  prior  to  the  filing 
of  the  application  and  provided  further  that  the  preferred  stock 
to  be  issued  bears  in  the  opinion  of  the  Commission  a  reasonable  , 
P.U.R.1922g.  3 
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proportion  to  the  amount  of  stock  and  certificates  of  stock  issued 
by  the  utility  and  in  determining  what  is  a  reasonable  proportion 
your  Commission,  as  provided  by  §  89  of  the  Act  of  1913  supra, 
should  give  due  consideration  to  the  nature  of  the  business  of  the 
utility,  its  credit,  future  prospects  and  earnings  and  the  effect 
which  such  issue  of  preferred  stock  will  have  upon  the  manage- 
ment and  efficient  operation  of  such  utility,  etc. 

*^When  an  application  is  filed  your  Commission  is  required 
to  hear  and  determine  the  facts  upon  which  it  is  based  and  make 
its  order  based  upon  its  finding  of  facts.  Public  Service  Com- 
mission v.  State  ex  rel.  Merchants'  Heat  &  L.  Co.  184  Ind.  278, 
:?.U.R.1916C,  42,  111  K  E.  10. 

"It  is  my  opinion  that  a  public  utility  under  some  conditions 
may  be  entitled  to  have  its  treasury  reimbursed  for  money  ex- 
pended to  retire  its  bonds,  issued  under  the  authority  of  the 
Commission." 

The  Commission  is,  therefore,  of  the  opinion  that  the  appli- 
cation of  petitioner,  so  far  as  it  pertains  to  the  issuance  of  its 
stock  to  reimburse  its  treasury  for  money  heretofore  expended 
in  the  retirement  of  bonds,  should  be  granted. 

[2,  3]  The  Commission,  being  fully  advised,  is  of  the  opin- 
ion (1)  that  petitioner  should  be  authorized  to  exchange  $437,- 
500  of  its  8  per  cent  preferred  stock  for  $500,000  of  its  present 
preferred  stock  now  outstanding  in  the  hands  of  its  holding 
company ;  (2)  that  in  view  of  the  fact  that  petitioner's  outstand- 
ing 6  per  cent  gold  debentures  mature  in  1925  and  are  to  be  ex- 
changed for  preferred  stock  bearing  8  per  cent  interest,  a  proper 
adjustment  should  be  made  whereby  the  exchange  will  not  in- 
crease the  interest  charges  to  petitioner,  and  that  with  this  pro- 
vision petitioner  should  be  allowed  to  make  the  exchange;  (3) 
that  petitioner  should  be  authorized  to  issue  $241,400  to  pay  its 
present  outstanding  notes,  which  constitute  all  of  its  floating 
indebtedness;  (4)  that  petitioner  should  be  authorized  to  issue 
an  amount  of  its  preferred  stock  to  reimburse  its  treasury  for 
the  amount  of  money  expended  within  the  last  five  years  for 
the  retirement  of  its  bonds  pursuant  to  the  sinking  fund  provi- 
sion of  the  mortgage,  this  operation  being  considered  either  as 
a  reimbursement  of  treasury  for  property  received  since  a  cer- 
tain amount  of  petitioner's  property  was  thereby  relieved  of  its 
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mortgage  obligation,  or  as  a  refunding  operation  whereby  tbo 
authorized  bonds  are  refunded  in  another  form  of  security;  (5) 
that  petitioner  should  not  be  authorized  to  issue  preferred  stock 
to  reimburse  its  treasury  for  future  bond  retirements  until  such 
time  as  they  are  made;  (6)  that  it  should  not  be  authorized  to 
issue  preferred  stock  to  cover  extensions  and  betterments  to  be 
made  in  the  future  until  such  time  as  petitioner  submits  a  de- 
tailed statement  of  the  extensions  and  betterments  which  it  pro- 
poses to  capitalize. 

By  way  of  summary,  the  Commission  is  not  disposed  to  issue 
a  blanket  authorization  for  the  sale  or.  exchange  of  $2,000,000 
of  preferred  stock  unless  the  purposes  for  which  the  stock  is  to 
be  applied  come  within  those  enumerated  by  the  Public  Service 
Commission  Act.  On  the  other  hand,  the  Commission  does  not 
want  to  burden  petitioner  unduly  by  causing  it  to  make  un- 
necessary applications  for  stock  issues  or  by  hampering  its  fi- 
nancing unnecessarily,  but  the  purposes  for  which  stock  may  be 
authorized  are  specifically  enumerated  in  the  Act  and  are  exclu- 
sive so  far  as  the  Commission  is  concerned. 

[4]  Upon  the  proposition  of  whether  the  limitation  upon  the 
Commission  to  allow  a  utility  to  reimburse  its  treasury  for  ex- 
penditures made  only  within  the  past  five  years  is  an  unconstitu- 
tional provision  in  that  it  abrogates  a  contract,  the  contract  being 
the  trust  deed,  it  is  not  within  the  province  of  the  Commission 
to  pass  upon  the  constitutionality  of  the  act  under  which  it  op- 
erates. 

The  Commission  is  further  of  the  opinion  that  this  financial 
operation  will  eventually  inure  to  the  benefit  of  petitioner  in  that 
its  property  will  thus  be  relieved  of  certain  fixed  charges  unless 
profits  are  earned;  that  no  interests  of  the  public  will  be  jeop- 
ardized by  the  issuance  of  preferred  stock  herein  authorized. 

As  to  the  finding  numbered  4,  as  set  out  above,  the  evidence 
shows  that  all  of  the  retirements  of  petitioner's  bonds  pursuant 
to  the  sinking  fund  provision  of  the  mortgage,  which  petitioner 
alleges  in  its  petition  aggregate  $259,000,  par  value,  of  bonds 
retired,  have  so  been  retired  within  the  past  five  years. 

The  Commission  will,  therefore,  authorize  petitioner  to  issue 
and  sell:  $241,400  of  preferred  stock  to  pay  off  its  floating  in- 
debtedness; $259,000  to  reimburse  its  treasury  for  bond  retire- 
r.U.R1922C. 
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ments;  $437,500  to  be  issued  in  exchange  for  $500,000  of  its 
outstanding  seven  per  cent  stock ;  $475,000  to  be  exchanged  for 
a  like  amount  of  petitioner's  outstanding  gold  debentures;  a 
total  of  $f, 412,900,  par  value  of  8 -per  cent  preferred  stock, 
at  not  less  than  90  per  cent  of  par  if  sold  and  par  if  exchanged. 
The  Commission  will  not  authorize  the  issuance  and  sale  of 
any  additional  preferred  stock  until  such  tiitie  as  petitioner 
submits  definite  data  as  to  the  purposes  for  which  it  is  to  be  is- 
sued. The  Commission  will  deny  the  petition  as  prayed,  but 
will  authorize  the  issuance  of  $1,412,900  in  accordance  with  the 
Ubove  findings. 


MAINB  PUBIilG  UTHilTIBS  GOMMISSIOir. 

BE  CENTRAL  MAINE  POWER  COMPANY  et  aL 

[U-678.1 

Oansolidation  and  sale  —  Preferred  stocic  —  Cfuarantee  hy  purahaser 
«-  Electric  uHlUy, 

1.  An  electric  utility  which  purchases  the  property  and  rights  of 
another  electric  i;ybility  should  not  be  allowed  to  undertake,  as  a  part 
of  the  purchase  price,  to  take  up,  retire,  or  otherwise  dispose  of  pre- 
ferred stock  of  the  vendor  when  such  stock  is  shown  to  be  worthless. 

Valuation  —  Going  concern  value  —  Sale  price  —  Electric  company, 

2.  An  electric  utility  selling  its  property  to  another  utility  was 
allowed,  in  addition  to  the  appraised  value  of  its  plant,  an  amount 
representing  its  value  as  an  established  going  concern  although  it  was 
not  a  successful  budiness  venture. 

[February  2,  1922.] 

Petition  for  approval  of  purchase  and  sale  of  property  and 
rights  of  an  electric  utility;  case  held  open  pending  considera- 
tion of  changes  in  terms  proposed  by  the  Commission. 

By  the  Commission:  [1,  2]  Petition  jointly  made  by  the 
Central  Maine  Power  Company  and  the  Monmouth  Electric 
Company  for  approval  of  the  purchase  by  the  one  and  the  sale 
by  the  other  of  certain  property  and  franchises.  Included  in  the 
petition  is  a  request  for  authorization  by  this  Commission  to  the 
Central  Maine  Power  Company  for  the  furnishing  of  its  service 
within  the  town  of  Monmouth  to  which  we  shall  later  make 
r.U.R.i{>22C. 
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reterence.  The  petition,  having  been  duly  filed,  proper  notice 
was  ordered  and  given,  and  a  public  hearing  held  at  the  offices 
of  the  Commission  on  January  10,  1922,  at  which  both  of  the 
parties  were  represented  by  counsel.  In  1911,  by  Chapter  79 
of  the  Private  &  Special  Laws,  entitled  "An  Act  to  incorporate 
the  Monmouth  Electric  Company,''  certain  citizens  of  this  state, 
their  associates,  successors,  and  assigns,  were  made  a  corporation 
under  the  name  of  the  Monmouth  Electric  Company,  with  power 
to  make,  generate,  sell,  distribute  and  supply  electricity  in  the 
town  of  Monmouth  in  the  county  of  Kennebec  and  state  of  Maine. 
It  proceeded  to  enjoy  the  privileges  granted  to  it  by  the  legis- 
lature and  to  exercise  the  duties  of  a  corporation,  and  at  the 
time  of  this  petition  it  is  functioning  in  accordance  with  its 
charter.  The  Monmouth  Electric  Company  has  issued  an  out- 
standing stock  of  two  classes,  common  stock  and  preferred  stock. 
The  common  stock  is  invested  with  the  attributes  usually  ap- 
pertaining thereto,  and  the  preferred  stock,  as  ordained  by  the 
by-laws,  is  entitled  to  dividends,  preferential  and  cumulative, 
at  the  rate  of  5  per  cent  per  annum,  and  also  is  it  prescribed  by 
the  by-laws  that  "preferred  stock  shall  be  and  remain  a  first 
claim  upon  the  property  after  its  indebtedness,  and  in  the  event 
of  the  winding  up  and  dissolution  of  the  company,  holders  thereof, 
shall  be  entitled  to  a  payment  out  of  the  assets,  to  the  extent  of 
the  par  value  of  the  stock  and  accrued  dividends."  These  pref- 
erences of  preferred  stockholders  are  important  because  the  pe- 
tition contains  the  following  paragraph: — 

"That  the  price  to  be  paid  by  the  said  Central  Maine  Power 
Company  to  the  said  Monmouth  Electric  Company  under  the 
terms  aforesaid,  is  $10,000,  with  the  further  undertaking  on 
the  part  of  the  Central  Maine  Power  Company  to  take  up,  retire, 
'or  otherwise  dispose  of  59  shares  of  preferred  capital  stock  of 
said  Monmouth  Electric  Company  of  the  par  value  of  $25,  said 
shares  now  being  outstanding  in  the  hands  of  the  public." 

At  the  time  of  the  hearing  it  appeared  from  the  evidence  of 
Mr.  Webber,  treasurer  of  the  Monmouth  Electric  Company,  that 
the  Monmouth  Electric  Company  was  involved  in  debt  to  such 
an  extent  that  almost  all,  if  not  indeed  all,  of  the  $10,000  to  be 
paid  as  the  purchase  price,  would  be  required  to  pay  the  in- 
debtedness of  the  company.  It  also  became  apparent  from  both 
r.I-.R.l»22C. 
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the  testimony  of  Mr.  Webber  and  Mr.  Wyman,  treasurer  of 
the  Central  Maine  Power  Company,  that  no  value  was  placed 
upon  the  preferred  or  common  stock  of  the  Monmouth  Electric 
Company,  but  there  was  a  feeling  in  their  minds  that  owing  to 
the  provision  vouchsafing  to  the  holders  of  preferred  stock  a 
lien  upon  its  assets  in  the  event  of  liquidation,  that  it  would 
be  better  for  the  Central  Maine  Power  Company  to  acquire  the 
preferred  stock  and  then  dispose  of  it  in  some  way.  By  exchang- 
ing the  assets  of  the  company  for  their  value  in  money,  no  harm 
can  come  to  the  holders  of  such  preferred  stock.  The  by-laws, 
as  were  pointed  out,  are  especially  clear  in  this  respect,  for  the 
claim  of  such  preferred  stockholders  comes  "after  its  indebted- 
ness," which  justly  postpones  the  rights  of  the  stockholders  to 
those  of  the  corporation  creditors.  Since  the  representatives 
of  neither  corporation  had  placed  any  value  upon  such  stock,  no 
plan  had  been  evolved  for  a  final  disposition  of  it.  It  is  not 
dubitable,  however,  that  the  preferred  stock  has  no  value  since 
its  claim  is  to  exist  only  "after  the  indebtedness,"  and  the  testi- 
mony of  the  treasurer,  who  knows  the  financial  condition  of  the 
company,  excludes  any  grounds  upon  which  we  could. predicate 
a  finding  that  the  preferred  stock  has  any  value.  As  a  sequence 
of  this  finding,  we  cannot  approve  that  portion  of  the  contract 
which  we  have  quoted  which  provides  that  "the  price  is  to  be 
paid  with  the  further  undertaking  on  the  part  of  the  Central 
Maine  Power  Company  to  take  up,  retire,  or  otherwise  dispose 
of  59  shares  of  preferred  capital  stock  of  said  Monmouth  Electric 
Company  of  the  par  value  of  $25,  said  shares  now  being  out- 
standing in  the  hands  of  the  public."  From  the  testimony  ad- 
duced at  the  hearing,  it  is  established  that  the  stockholders  of 
the  Monmouth  Electric  Company  have  duly  authorized  the  sale 
of  the  property  to  the  Central  Maine  Power  Company  upon  the 
terms  set  out.  Upon  their  assent  hereafter  expressed  at  a  regu- 
larly held  and  duly  called  meeting,  evidence  of  which  is  to  be  filed 
with  this  Commission  waiving  the  condition  relative  to  the  pre- 
ferred stock,  that  we  have  commented  upon,  this  Commission 
will  approve  the  sale  agreeably  to  the  petition  for  the  price 
hereinafter  stated.  The  Central  Maine  Power  Company  on  its 
part,  by  a  meeting  of  its  directors  properly  called  and  held,  ac- 
cording to  evidence  furnished  to  this  Commission,  authorized  its 
r.U.R.l<>22C. 
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treasurer  to  purchase  "the  plants,  property,  rights,  privileges, 
franchises  (except  the  franchise  to  be  a  corporation),  powers, 
permits,  and  locations  of  Monmouth  Electric  Company  free  and 
clear  of  all  incumbrances,  and  that  the  price  to  be  paid  for  the 
same  be  the  sum  of  $10,000,  and  that  in  addition,  this  company 
secure  by  purchase,  payment,  or  otherwise,  as  in  the  judgment 
of  its  treasurer  may  be  deemed  most  expedient,  59  shares  of 
preferred  capital  stock  of  the  Monmouth  Electric  Company  of 
the  par  value  of  $25  per  share,  which  said  shares  are  now  out- 
standing/'   With  the  exception  of  the  provision  relative  to  the 
preferred  stock,  to  which  we  have  hereinbefore  referred,  we 
believe  the  company's  votes  are  properly  and  duly  made  and 
adequate  for  this  purpose.    We  cannot  give  our  approval  to  the 
purchase  by  this  corporation  of  such  stock  for  any  consideration 
to  which  the  word  "valuable"  might  attach  without  violence  to 
the  language.     According  to  the  evidence  presented  to  us,  such 
stock  is  valueless,  except  perhaps  nominally.    We  have  no  objec-, 
tions  to  the  transfer  of  the^  stock  to  the  Central  Maine  Power 
Company  for  a  nominal  consideration,  merely  as  a  muniment  of 
title.    At  the  hearing  it  was  shown  that  an  appraisal  of  the  prop- 
erty, equipment,  apparatus  and  plant  of  the  Monmouth  Electric 
Company  had  been  made  by  agents  of  the  Central  Maine  Power 
Company,  and  this  was  estimated  by  the  purchaser  as  having  a 
valuation  of  $9,218.42.     It  was  also  shown  that  the  Monmouth 
Electric  Company  is  doing  business  at  Monmouth  and  hence  has 
an  established  status  which  could  be  properly  considered.     It  is 
an  intangible  thing,  of  course,  but  it  represents  the  effort  made 
by  those  who  brought  the  company  into  direct  connection  with 
the  consuming  public  and  transformed  the  company  from  a  mere 
electrical  plant  to  an  operating  concern  actually  doing  business. 
The  difference  in  value  between  the  appraisal  of  the  plant  of 
the  Monmouth  Electric  Company  and  the  purchase  price  of 
$10,000,  is  less  than  $800,  which  we  do  not  find  under  the  pres- 
ent circumstances  at  all  excessive.    Monmouth  is  a  town  of  about 
1372  inhabitants,  a  prosperous  community,  and  offers  opportunity 
for  increased  service  and  an  enlarged  market  for  the  facilities 
of  the  Central  Maine  Power  Company.     On  the  other  hand  we 
are  equally  concerned  with  the  result  of  this  proposed  transac- 
tion as  it  affects  the  Monmouth  Electric  Company.     We  cannot 
r.U.R.1^2C. 
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sit  idly  by  and  allow  the  assets  of  this  corporation  to  be  disposed 
of  at  less  than  their  value  to  the  consequent  detriment  of  the 
creditors  and  the  stockholders.  A  study  of  its  financial  con- 
ditions, however,  has  convinced  us  that  for  some  reason  which 
we  shall  not  attempt  to  define,  it  has  not  been  what  might  be 
termed  a  successful  venture.  For  the  year  1920,  according  to 
the  report  on  file  with  this  Commission,  its  electric  operating 
revenues  were  $3,382.39,  while  its  operating  expenses  amounted 
to  $2,329.49,  leaving  a  net  revenue  from  electric  operations  of 
81,052.90.  It  pays  no  large  salaries,  has  been  managed  by  men 
of  integrity,  notwithstanding  which  its  outstanding  indebtedness 
at  the  close  of  1920  was  $7,505.88.  Apparently  since  then  this 
indebtedness  has  increased  disproportionately  to  the  increase  in 
the  company's  assets.  Most  significant  of  all,  however,  is  the 
testimony  of  Mr.  Webber,  its  treasurer,  a  man  upon  whom  we 
feel  we  can  rely,  who  testified  at  the  hearing  as  follows : — 

"It  will  take  practically  all  the  money  to  pay^the  outstanding 
debts  of  the  corporation." 

There  was  no  evidence  before  us  on  which  we  could  predicate 
a  finding  that  the  value  of  the  plant  was  more  than  the  figures 
stated  by  Mr.  Wyman  and  assented  to  by  Mr.  Webber.  Under 
these  circumstances  and  after  careful  consideration  of  this  entire 
subject  and  a  study  of  the  reports  furnished  by  this  utility  to 
this  Commission,  we  feel  constrained  to  order,  adjudge  and 
decree,  and  it  is  accordingly  ordered,  adjudged  and  decreed  that 
this  case  be  held  open,  pending  consideration  of  this  decree  by 
the  parties  interested,  and  such  action,  if  any,  on  the  part  of  the 
Monmouth  Electric  Company's  stockholders  as  may  be  requisite 
to  waive  the  condition  relative  to  the  preferred  stock.  Our 
approval  of  the  contract  for  the  purchase  price  of  $10,000,  upon 
compliance  with  such  condition,  will  be  given  and  we  will  re- 
serve the  case  for  a  reasonable  while,  pending  a  motion  to  con- 
sider the  same  by  either  party  hereto,  if  desired.  In  the  event 
of  which  motion's  being  filed,  we  will  discuss  and  determine  the 
question  of  our  consent,  if  indeed  it  be  required,  to  the  operation 
of  the  Central  Maine  Power  Company  within  said  town  of 
Monmouth. 

I  Given  under  the  hand  and  seal  of  the  Public  XTtilities  Commis- 
sion, at  Augusta,  this  2nd  day  of  February,  A.  D.  1922. 

P.U.R.1J>22C. 
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Public  Utilities  Commission  of  Maine,  Charles  E.  Qurney, 
Herbert  W.  Trafton,  Albert  Greenlaw. 

Note. — Consolidation^  merger,  and  sale. 

J.  In  general,  41. 

II,  JuriadicUon  and  pewere  of  CommissUme,  41. 
7IJ.  DeairahUity  of  eonsoUdationf  4a. 
IF.  financing,  42. 
y.  JProperty  discarded,  44. 

I.  In  general* 

In  Be  Monarch  Gas  Go.  No.  6101,  July  15,  1921,  the  Indiana 
Commission  approved  the  consolidation  of  two  gas  companies  by  a 
contract  providing  that  the  vendor  should  sell  to  the  purchaser  all  of 
its  gas  produced  or  controlled  for  a  period  of  ten  years  at  the  rate 
of  50  cents  per  thousand  cubic  feet. 

In  Be  Butt,  No.  6437,  March  3,  1922,  the  Indiana  Commission 
permitted  telephone  subscribers  to  sell  certain  pole  lines  to  a  tele- 
phone company  and  to  receive  therefor  the  equivalent  of  one  year's 
rentaL 

II,  Jurtsdiciiim  and  powers  of  Commiseionm, 

In  McNutt  V.  Sycamore  Canyon  Water  Co.  Decision  No.  8853, 
Case  Nos.  1495,  1356,  April  14,  1921,  the  California  Commiasioo 
held  that  the  transfer  by  a  public  utility  of  certain  of  its  water  prop- 
erties used  and  useful  in  its  business  as  a  water  utility  is  void  and 
of  no  effect  when  authorization  for  such  transfer  has  not  been  secured 
as  provided  for  by  the  California  statutes. 

In  Be  United  Bailroads  Decision  No.  9153,  Application  No.  5840, 
June  24,  1921,  the  California  Commission  held  that  it  had  no  juris- 
diction to  investigate  the  expenses  incurred  in  the  reorganization 
of  certain  street  railways  when  it  appeared  that  these  expenses  were 
to  be  paid  out  of  net  earnings  and  would  not  affect  capital  account 
or  utility  income. 

In  Fenderson  v.  Franklin  Light  &  P.  Co.  (1921)  —  Me.  — ,  113 
Atl.  177,  the  Maine  supreme  judicial  court  held  that  a  vote  by 
stockholders  to  sell  all  of  the  public  utilit/s  property  rights  and 
franchises  was  a  nullity  and  incapable  of  execution  without  the 
authority  and  approval  of  the  Public  Utilities  Commission,  and  the 
rights  of  a  dissenting  minority  to  a  valuation  under  revised  statutes, 
chap.  51,  §  60  et  seq.  did  not  accrue  because  of  such  vote. 

In  Be  Antrim-Bennington  Electric  Liglit  &  P.  Co.  D-669,  Order 
No.  1191,  May  25, 1921,  the  New  Hampshire  Commission  authorized 
P.U.R.1922C. 
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the  sale  of  a  water  power  plant  upon  condition  that  the  contract 
price  upon  which  the  vendor  should  furnish  electric  current  to  the 
vendee,  should  be  subject  to  the  further  jurisdiction  of  the  Public 
Service  Commission. 

In  Re  Ettrick  Teleph.  Co.  TJ-1689,  Feb.  19,  1920,  an  application 
for  an  increase  in  telephone  rates,  it  appeared  that  an  effort  had  been 
made  without  success  to  have  competing  telephone  companies  con- 
solidate. The  Wisconsin  Commission  said :  **A8  a  matter  of  economy, 
the  Commission  feels  that  the  rate  to  be  fixed  in  this  order  should  be 
no  more  than  the  rate  would  be  in  case  the  exchanges  of  the  two 
companies  were  combined.  To  take  this  position,  however,  would 
mean  that  tlie  Commission  attempted  to  do  something  indirectly 
which  it  would  not  have  the  power  to  do  directly.  There  is  nothing 
in  the  Public  Utility  Law  which  gives  to  the  Commission  the  power 
to  bring  about  a  consolidation  of  exclianges  where  duplicate  systems 
exist.  The  Public  Utility  Law  provides  for  a  physical  coDnection 
between  competing  exchanges  if  public  convenience  and  necessity 
^  ]-equires  that,  but  goes  no  further.  Since  both  of  these  companies 
are  operating  within  their  legal  rights  in  both  of  these  communities, 
the  Commission  is  obliged  to  recognize  the  fair  and  just  costs  and 
expenses  of  operation  and  must  determine  a  rate  for  service  predi- 
cated upon  such  costs." 

in.  VeMrahUity  of  conaolidatioTi. 

In  Be  Union  Water  Co.  Decision  No.  8491,  Application  No.  5503, 
Dec.  24,  1920,  the  California  Commission  held  that  the  consolidation 
of  two  competing  water  companies  will  not  only  benefit  the  utilities 
interested,  but  will  also  be  of  benefit  to  the  public  in  that  it  will 
eliminate  expensive  competition  and  the  construction  of  duplicate 
facilities,  all  of  which  the  public  would  be  obliged  to  pay  for  through 
rates. 

In  Re  Ames  Creek  Teleph.  Co.  Application  No.  4388,  Nov.  10, 
1921,  the  Nebraska  Commission,  in  authorizing  an  issue  of  stock, 
said :  "The  additional  sale  of  stock  was  made  necessary  by  the  com- 
pany's acquiring  ownership  of  certain  other  telephone  properties 
favorably  located  for  economical  management.  The  Commission 
feels  that  the  tendency  to  consolidate  under  conditions  such  as  here 
prevailed  should  be  encouraged  and  makes  for  greater  efl5ciency  in 
service  and  a  higher  degree  of  economy .^^ 

IV.  Financing. 

In  Be  Sonoma  Valley  Water,  Light  &  P.  Co.  Decision  No.  9200, 
Application  No.  6637,  July  2,  1921,  the  California  Commission 
denied  an  application  by  a  water,  light,  and  power  company  to  issue 
bonds  with  which  to  acquire  and  consolidate  other  utilities,  until 
3M\R.1D22C. 
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the  stockholders  or  the  applicants  company  should  secure  a  satis- 
factory amount  of  cash  from  the  present  or  future  stockholders. 

In  Re  Southern  California  Edison  Co.  Decision  No.  9766,  Ap- 
plication No.  7240,  Nov.  17,  1921.  Commissioner  Benedict  of  the 
California  Commission,  in  authorizing  an  electric  utility  to  sell  its 
property  to  another  utility  which  agreed  among  other  things  to  pay 
a  6  per  cent  dividend  upon  stock  purchased  by  it  from  the  electric 
utility,  said:.  "It  is  urged  that  the  oflfer  of  the  Edison  Company 
to  the  minority  stockholders  t)f  the  Santa  Barbara  Electric  Company 
is  entirely  fair  for  the  reason  that  it  is  based  upon  a  6  per  cent 
dividend,  whereas  the  company  has  been  paying  but  a  4  per  cent 
dividend.  It  should  be  understood  that  by  granting  this  application 
the  Commission  in  no  way  becomes  responsible  for  the  dividends 
paid  by  the  Santa  Barbara  Electric  Company.  Any  interest  paid 
by  the  Edison  Company  on  the  $682,634.50,  as  all  other  interest 
paid  by  the  company,  must  come  out  of  the  allowance  for  a  fair 
return.*' 

In  Ee  Southern  Indiana  Teleph.  &  Teleg.  Co.  (Ind.)  No.  5017, 
Dec.  31,  1919,  a  newly  organized  corporation  was  authorized  to  pur- 
chase all  of  the  property  and  assets  of  8  telephone  companies  owned 
by  the  incorporators  of  the  new  company,  paying  in  consideratipn 
therefor  various  sums  in  cash,  and  assuming  outstanding  current 
obligations  as  follows: 


Company. 

Purchase 
Price, 

Current 
Obligations. 

Sevmour  Muttial  Tel6Dhone  ComDanv  

$66,666.67!      $18,169.82 

Home  Telephone  Company  of  Brownstown 

Home  Telenlione  Com  nan  v  of  BickneH   .......... 

26,666.66     '     6,220.36 
27,083.34        10,382.18 
11,666.66'          3,719.27 

.TpfinincrA   fjoiintv   TAlftnlioTiA   nnmniiTiv    

North  Vernon  &  Vernon  Telephone  Company  ... 
Butlerville  Telenhone  Comnanv    

35,000.001        

1,250.00                18.60 

Soott  County  Telenhone  Comnanv   

25,833.34!          3,221.52 
6,833.33i         

Lexington  and  Little  York  Telephone  Company  . . 

$230,000.00 

$41,731.74 

In  Be  Indiana  Service  Corp.  (Ind.)  No.  5105,  Feb.  16,  1920,  the 
Indiana  Service  Corporation,  newly  organized,  was  authorized  to 
purchase,  and  Percy  N.  Chandler,  who  had  purchased  at  a  receiver's 
sale  on  behalf  of  a  protective  committee  of  bondholders,  all  the  prop- 
erty of  the  Fort  Wa}iie  &  Northern  Indiana  Traction  Company  ex- 
cept the  street  railroad  property  of  Lafayette  and. West  Lafayette,  was 
authorized  to  sell  such  property  in  return  for  $13,649,800  of  securities 
of  the  Indiana  Service  Corporation,  such  property  being  subject  to 
$761,700  of  bonds  of  underlying  companies. 

In  Be  Indiana  Bell  Teleph.  Co.  No.  5162,  Feb.  23,  1920,  the 
Central  Union  Telephone  Company  was  authorized  to  sell  and  the 
Indiana  Bell  Telephone  Company  to  purchase  all  the  property  of 
r.L'.R.1922C. 
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the  Central  Union  Telephone  Company  in  Indiana  except  certain 
property  at  Terre  Haute,  upon  the  following  terms:  (1)  For  the 
physical  property  and  franchises  now  owned  by  the  Central  Union 
Telephone  Company  $17,450,700  plus  the  cost  of  net  additions  to 
such  property  since  October  31,  1919,  subject  to  the  lien  on  said 
property  of  $649,300  of  bonds;  (2)  for  the  "accounts  and  bills 
receivable*'  of  the  Central  Union  Telephone  Company  their  book 
value  as  of  the  date  of  transfer,  such  accounts  and  bi^s  to  be  guar- 
anteed by  the  Central  Union  Telephone  Company;  (3)  for  the 
property  of  the  Indianapolis  Telephone  Company,  if  and  when  ac- 
quired by  the  Central  Union  Telephone  Company,  $1,250,000  plus 
the  cost  of  additions  made  to  such  property  by  the  Central  Union 
Telephone  Company,  the  Indiana  Bell  Telephone  Company  to  assume 
$3,000,000  of  the  notes  of  the  Central  Union  Telephone  Company. 

In  Be  Orleans  Electric  Light  &  P.  Co.  (Ind.)  No.  5113,  Feb.  27, 
1920,  the  Orleans  Electric  Light  &  Power  Company  and  the  Orleans 
Water  Company  were  authorized  to  sell  to  the  Orange  County  Public 
Service  Company,  a  corporation  to  be  immediately  organized,  and  the 
Orange  County  Public  Service  Company  was  autiiorized  to  purchase, 
all  the  property  of  the  existing  companies,  the  terms  of  such  sale 
being  as  follows :  the  holders  of  bonds,  conunon  stock  and  preferred 
stock  in  the  existing  companies  totaling  $98,300  to  receive  par  value 
of  securities  of  the  new  company  of  the  same  character  in  return 
therefor. 

F.  Property  discarded. 

In  Be  Atwood  Electric  Light  &  P.  Co.  No.  11870,  Jan.  18,  1922, 
the  Illinois  Commission,  in  valuing  the  property  of  an  electric  utility 
which  was  to  be  purchased  by  a  transmission  company,  said :  *The 
amount  that  may  be  realized  from  the  sale  of  the  equipment  that 
will  not  be  used  is  not  stated  in  the  record.  The  testimony  on  that 
point  is  rather  vague.  It  may  be  correct  to  assume  that  the  amount 
to  be  realized  will  be  considerably  less  than  the  appraised  value  and 
if  such  proves  to  be  the  case  the  difference  should  be  amortized  by 
charging  a  reasonable  proportion  each  year  for  the  next  few  years 
to  the  profit  and  loss  account  of  the  new  corporation.  All  moneys 
realized  from  the  sale  of  such  equipment  or  salvage  therefrom  should 
be  expended  only  for  additions  and  betterments  and  such  expend- 
itures should  not  be  made  the  basis  for  any  application  to  the  Com- 
mission for  the  issue  of  additional  stock  or  securities.'' 
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NSW  dlERSEY  BOARD  OF  PITBIilO  tJTIIiITT  COMMISSIONBBS. 

SOMEBS  POINT  BOABD  OF  EDUCATION 

V. 

ATLANTIC  COUNTY  WATER  COMPANY. 

Boies  —  Powers    of   Commission  —  Franchises  —  Free    service    to 
schools. 

1.  The  New  Jersey  Board  of  Public  Utility  Commissioners  has 
power  to  fix  rates  despite  the  provisions  of  an  ordinance  requiring  a 
company  to  furnish  free  water  to  the  public  schools  of  a  city. 

Payment  -*  Discontinuance    for    non-payment  —  Water    service  — 
Schools, 

2.  A  water  company  may  properly  discontinue  service  to  a  school 
when  the  school  board  refuses  to  pay  rates  established  by  the  Commis- 
sion when  there  is  no  dispute  as  to  the  reasonableness  or  legality  of 
the  rate  pending  determination  by  the  court;  but  a  water  utility  should 
recognize  the  fact  that  members  of  the  school  board  occupy  a  position 
somewhat  different  from  the  ordinary  consumer,  and  that  acting  as 
public  officials  and  subject  to  law  with  regard  to  the  disbursement  of 
money,  they  may  not  be  able  immediately  to  pay  back  bills  and  provide 
for  future  payment. 

[December  6,  1921.] 


Complaint  that  water  utility  threatens  to  discontinue  water 
service  to  schools  on  account  of  refusal  to  pay  bill;  order  re- 
straining company  from  cutting  off  water  refused. 

Appearances:  Enoch  A.  Higbee,  for  Somers  Point  Board  of 
Education ;  Quy  H.  Davies  and  Jacob  G.  Herr,  for  the  Atlantic 
County  Water  Company. 

By  the  Board:  The  Somers  Point  Board  of  Education  com- 
plained by  letter  dated  May  5,  1920  that  the  Atlantic  County 
Water  Company  had  submitted  a  bill  for  water  used  during 
the  past  three  months  in  the  public  school ;  that  in  the  past  water 
had  been  supplied  free  according  to  a  provision  of  the  company's 
franchise;  that  the  Board  of  Education  in  its  annual  budget 
made  no  provision  to  pay  any  water  bill  and  had  no  funds  to 
pay  the  same  and  that  the  company  threatened  to  turn  off  the 
water  if  the  bill  was  not  paid.  It  was  asked  that  the  Board 
of  Public  Utility  Commissioners  "issue  a  stay  restraining  said 
P.U.R.1922C. 
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company  from  cutting  off  the  water  until  we  have  time  to  adjust 
the  same,  which  would  be  from  four  to  six  weeks  at  least." 

Upon  receipt  of  this  letter  the  water  company  was  asked  for 
a  statement  of  its  position  and  was  advised  by  letter  that  there 
should  be  no  interruption  of  service  to  the  public  school  because 
of  the  dispute  over  the  water  account  until  the  Board  had  in- 
vestigated the  matter  and  ruled  upon  the  same. 

The  company  in  reply  stated  that  the  original  ordinance  grant- 
ing the  franchise  to  the  Pleasantville  Water  Company,  predeces- 
sor to  the  Atlantic  County  Water  Company,  provides  that  the 
company  furnish  water  free  to  the  Public  Schools  of  the  city  of 
Somers  Point  and  that  the  ordinance  was  complied  with  until 
the  Board  fixed  the  schedule  of  rates  which  became  effective 
July  1,  1919 ;  that  it  was  the  understanding  of  the  company  that 
the  new  rate  schedule  superseded  all  other  rates  previously  estab- 
lished and  set  aside  the  ordinance  provisions,  in  so  far  as  they 
applied  to  rate  schedules,  and  that  with  this  understanding  the 
company  had  charged  the  regular  rates  to  all  of  its  customers, 
the  Board  of  Education  among  the  rest. 

Subsequently,  the  company  asked  for  a  hearing  and  formal 
ruling  by  the  Board  upon  the  question  of  its  right  to  discontinue 
service  if  its  charges  for  the  same  were  not  paid,  in  the  meantime 
continuing  the  supply  of  water  to  the  school. 

A  hearing  was  held  at  Atlantic  City,  at  which  the  company 
and  Board  of  Education  were  represented.  The  hearing  showed 
no  substantial  dispute  as  to  the  facts;  that  the  ordinance  granting 
the  franchise  to  the  predecessor  to  the  Atlantic  County  Water 
Company  provided  that  it  should  furnish  water  free  to  the  public 
school;  that  the  Board  of  Public  Utility  Commissioners  fixed 
rates  for  the  company  to  charge ;  that  in  the  rates  so  fixed  it  was 
stated  that  "public  buildings  and  public  uses  not  otherwise  pro- 
vided for  hereunder  axe  subject  to  the  same  charge  as  private 
consumers;"  and  that  there  is  no  provision  in  the  schedule  for 
an  exception  applying  to  the  public  school. 

[1]  The  Board  of  Education  denies  the  right  of  the  company 
to  charge  it  for  water  supplied  to  it  because  of  the  ordinance 
provision,  requiring  the  company  to  furnish  free  water  to  the 
public  schools  of  the  city,  and  relies  upon  the  case  Public  Service 
Electric  Co.  v.  Public  Utility  Comrs.  88  N.  J.  L.  603,  P.U.R. 

r.U.R.1922C. 
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1916D,  107,  96  AU.  1013.  This  case  is  not  in  point.  In  the 
matter  of  the  application  of  the  Atlantic  County  Water  Company 
for  an  increase  in  rates,  the  predecessor  of  this  Board  in  its 
report  fixing  the  just  and  reasonable  rates,  fixed  the  rates  for 
public  buildings  and  public  uses  as  follows : 

*'E.  Public  Buildings  and  Public  Uses  not  otherwise  provided 
for  hereunder  are  subject  to  the  same  charge  as  private 
consumers." 

The  power  of  the  Board  to  thus  fix  rates  despite  the  pro- 
visions of  ordinances  specifying  rates  has  been  sustained  by  our 
courts  in  a  long  line  of  cases.  The  most  recent  case  is  that  filed 
on  Novanber  15,  1921,  by  the  Court  of  Errors  &  Appeals  in 
the  case  of  the  Hackensack  Water  Co.  v.  Public  Utility  Commis- 
sionefs,  —  N".  J.  — y  115  Atl.  528,  in  which  the  court  said: 

"It  may  be  conceded  that  neither  the  city  of  Hoboken  nor 
the  water  company  can  alter  this  contract  without  the  consent 
of  the  other  party  to  it,  but  as  was  said  by  this  court  in  Atlantic 
Coast  Elec.  E.  Co.  v.  Public  Utility  Comrs.  92  K  J.  L.  168, 
173,  P.U.R1919C,  489,  104  Atl.  218,  12  A.L.E.  737,  a  con- 
tract of  this  kind  imposes  no  restriction  on  the  sovereign  power 
of  the  state  to  fix  just  and  reasonable  rates  as  subsequent  con- 
ditions may  make  desirable.  It  is  a  contract  subject  to  the 
state's  sovereign  power  over  rates,  and  when  the  state  through 
its  Board  of  Public  Utility  Commissioners  exercises  its  sovereign 
power  over  rates  the  contract  rights  of  the  parties  must  yield." 

[2]  The  only  question,  therefore,  before  the  Board  in  the 
present  case  is  whether,  with  due  regard  to  the  law  and  the  facts, 
the  company  is  justified  in  discontinuing  service  to  the  school 
without  payment  therefor.  The  amount  of  the  bill  is  not  dis- 
puted. The  company  is  within  its  legal  rights  in  making  the 
charge  fixed  by  the  Board.  It  is  the  practice  of  the  Board,  where 
there  is  a  dispute  between  a  public  utility  and  one  of  its  cus- 
tomers, where  the  charge  is  challenged  as  being  exorbitant  or 
where  there  is  reasonable  doubt  as  to  its  legality,  not  to  permit 
the  ser\'ice  to  be  discontinued  pending  authoritative  determina- 
tion of  the  question  in  the  courts.  Neither  of  these  factors  is 
present  in  this  case.  On  the  other  hand,  the  company  is  being 
paid  for  all  water  supplied  to  the  schools  in  the  other  munic- 

P.U.R.1022C. 
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ipalities  served  by  it  in  accordance  with  the  rates  fixed  by  the 
Board.  To  countenance  the  furnishing  of  water  free  by  the 
water  company  to  the  Somers  Point  Board  of  Education  would 
involve  a  discrimination  in  violation  of  the  statuta  The  Board, 
therefore,  will  not  grant  any  exception  providing  for  discon- 
tinuance of  service. 

It  is  reasonable,  however,  to  recognize  that  members  of  the 
School  Board  occupy  a  position  somewhat  different  from  the 
ordinary  customer  of  the  company ;  that  though  their  refusal  to 
pay  the  company's  bills  may  have  been  based  on  untenable 
grounds  they,  themselves,  have  received  no  benefit  from  the 
delay  in  payment,  and  that,  acting  as  public  oflScials  and  subject 
to  laws  with  regard  to  the  disbursement  of  moneys,  they  may 
not  be  able  immediately  to  pay  the  back  bills  of  the  company  and 
provide  for  future  payment.  This  should  be  given  consideration 
by  the  company.  Its  officials  and  the  public  officials  should 
arrange  upon  terms  of  payment  which  would  be  reasonable  under 
the  circumstances. 

If  the  members  of  the  school  Board  are  unwilling  to  accept 
the  findings  of  this  Board  and  fail  to  provide,  as  promptly  as  is 
practicable,  for  payment  of  the  water  company,  of  money  to 
which  it  appears  to  be  lawfully  entitled,  this  Board,  for  the 
reasons  stated  therein,  will  not  attempt  to  compel  the  company 
to  continue  the  service,  and  responsibility  for  discontinuance  of 
service  to  the  school,  if  such  ensues,  must  rest  upon  the  School 
Board. 

Board  of  Public  Utility  Commissioners,  By  John  J.  Treacy, 
President 


NEW  JBRSEY  BOARD  OF  PUBIilC  UTIIjITY  OOMMISSIONBRS. 

BE  COMMONWEALTH  WATER  COMPANY, 

Betum  —  Restriction  —  Not  guaranteed  —  Commission  order, 

1.  A  report  of  the  Board  of  Public  Utility  Commissioners  providing 
that  the  net  revenue  of  a  water  company  should  not  exceed  7.8  per 
cent  return  on  the  fair  value  of  the  company's  property  cannot  be  con- 
strued as  guaranteeing  that  rate  of  return. 

Return  —  Reasonableness  -*  Recoupment  —  Failure  to  earn  esti" 
mated  return, 

P.U.R.iy22C. 
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2.  A  public  .utility  should  not  be  allowed  higher  rat^  to  make 
up  a  deficit  resulting  from  a  failure  to  obtain  the  amount  of  return 
estimated  byj  the  Utility  Board,  since  all  that  a  board  can  be  expected 
to  do  is  to  fix  what  is  a  fair  rate  under  existing  conditions  and  it  can- 
not be  held  as  a  guarantor  of  the  rate  nor  stable  conditions  in  the  busi- 


Retum  —  Operating  expenses  —  Rate  investigation  —  Amortization. 

3.  The  expenses  in  connection  with  the  investigation  of  water  rates 
were  amorti2sed  throughout  a  period  of  seven  years. 

Betum  —  Reasonableness  as  a  whole  —  Water  system  —  Towns  fav- 
orahly  located  —  Discrimination, 

4.  Uniform  rates  for  all  towns  served  by  an  integral  water  system 
not  segregable  into  units  physically  are  preferable  to  lower  rates  for 
the  town  most  favorably  located  with  respect  to  cost  of  service,  and  the 
application  of  such  uniform  rates  is  not  unduly  preferential  or  unduly 
discriminatory  in  favor  of  or  against  any  municipality. 

Return  -*  Reasonableness  —  Water  utility. 

5.  A  water  utility  was  allowed  rates  estimated  to  yield  a  return 
of  over  7  per  cent.  -* 

Rates  —  Surcharge  less  desirable  than  new  schedule, 

6.  A  complete  new  schedule  on  a  proper  and  equitable  basis  is 
preferable  to  the  continuation  of  an  old  basis  of  rates  with  a  percentage 
surcharge. 

Return  -*  Restriction  —  Excess  —  Refund  to  customers* 

7.  The  plan  of  a  utility  company  to  return  to  customers  all  net 
return  over  a  stated  'percentage  was  rejected  on  the  ground  that  it 
would  practically  amount  to  an  agreement  between  the  company  and 
the  Ck>mmission  that  the  rates  would  not  be  disturbed  for  a  consid- 
erable period  of  time. 

[February  1,  1922.] 

Investigation  of  water  rates;  new  rate  schedule  authorized. 

Appearances:  William  M.  Wherry  for  the  petitioner;  Charles 
H.  Stewart  for  the  town  of  Irvington;  Corra  N.  Williams  and 
E.  G.  Pringle  for  the  city  of  Summit;  William  Byrd  for  the 
township  of  Milhum;  Samuel  D.  Williams  for  the  township  of 
South  Orange ;  Borden  D.  Whiting  for  the  town  of  West  Orange. 

By  the  Board:  On  October  27,  1920,  the  Board  filed  a  re- 
port fixing  revised  schedules  of  rates  applicable  to  the  business 
of  the  Commonwealth  Water  Copipany.  In  view  of  the  fact 
that  costs  for  labor  and  material  were  constantly  changing,  the 
report  contained  the  following: 

"In  view  of  the  stipulations  of  counsel  further  hearing  will 

be  adjourned  until  the  last  Thursday  in  April,  1921,  prior  to 

which  time  the  company  is  required  to  file  its  reports  for  the 
P.U.R.1922C.  4 
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quarters  ending  December  31,  1920,  and  March  31,  1921,  re- 
spectively; such  reports  to  correspond  to  the  form  for  detailed 
reports  of  income  and  surplus  as  shown  in  th4  Board's  form 
for  annual  reports  for  water  utilities." 

That  report  was  the  outcome  of  hearings  held  by  the  Board 
upon  the  question  as  to  the  justness  and  reasonableness  of  a  pro- 
posed increase  in  its  rates,  filed  by  the  Commonwealth  Water 
Company  on  June  24,  1920,  involving  a  horizontal  increase  of 
25  per  cent  in  all' parts  of  its  schedule.  The  Board  in  that  report 
allowed  a  horizontal  increase  of  20  per  cent  instead  of  the  25 
per  cent  applied  for. 

On  April  8,  1921,  the  township  counsel  for  South  Orange 
township  wrote  to  the  Board  calling  its  attention  to  the  fact  that 
the  probative  period  during  which  the  horizontal  increase  or 
surcharge  of  20  per  cent  Was  to  be  tried  would  shortly  expire. 

As  a  result  of  this  letter,  notices  were  sent  out  calling  a  hear- 
ing on  April  28,  1921.  For  the  convenience  of  counsel,  the 
hearing  was  not  held  until  June  2,  1921.  At  that  time  certain 
very  large  additions  were  being  made  to  the  plant  and  property 
^  of  the  com'pany  and  objections  were  raised  to  the  consideration 
by  the  Board  of  this  matter  until  the  improvements  had  been 
completed.  The  matter  was,  therefore,  laid  over  to  September 
15,  1921  and  later  continued  to  October  13th.  Further  testi- 
mony was  taken  on  November  3rd  and  on  NovenAer  I7th. 

Since  the  matter  came  up  last  April,  the  improvements  and 
additions  have  been  completed,  namely,  the  constructions  of  the 
reservoir  and  booster  pumping  station  in  West  Orange,  and  the 
lO-inch  transmission  line  bringing  the  water  from  the  Canoe 
Brook  plant  to  the  high  level  reservoir  in  West  Orange.  The 
result  of  these  improvements  is  to  provide  for  W^est  Orange  an 
ample  supply  of  well  water  and  to  remove,  so  far  as  these  matters 
are  concerned,  all  question  of  inadequacy  or  insufficiency  of  the 
supply. 

On  May  13,  1921,  the  water  company  filed  with  the  Board  a 

statement  that  upon  further  hearing  of  this  matter  it  would 

present  evidence  showing  that  the  rates  put  into  effect  tentatively 

had  failed  to  produce  sufficient  revenue  to  meet  the  operating 

expenses  and  taxes  and  provide  a  fair  return  upon  the  value  of 

the  property. 
r.U.R.1922C. 
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At  the  hearing  in  June,  it  was  held  that  the  water  company 
must  file  the  changes  which  it  proposed  in  its  rate  schedule  as  a 
basis  for  the  hearing  to  be  held  at  a  later  date.  This  schedule 
was  filed  September  23,  1921  and  provided  as  follows: 

(1)  The  territory  supplied  by  the  company  shall  be  divided 
into  two  service  districts,  known  as  the  low  service  and  the  high 
service  district  respectively.  The  high  service  district  shall 
comprise  that  district  containing  customers  supplied  from  the 
Mount  Pleasant  booster  station  located  at  the  comer  of  Mount 
Pleasant  and  Gregory  avenues,  in  the  village  of  West  Orange. 
The  lower  service  district  shall  comprise  all  the  rest  of  the  ter- 
ritory supplied  by  the  company. 

(2)  The  present  rates  shall  be  modified  in  accordance  with 
the  following  table: 

[Table  omitted.] 
"At  the  end  of  each  quarter  the  company  shall  have  made  up 
from  its  records  the  statements  which  will  be  filed  with  the 
Board  and  will  determine  the  result  of  the  operation  for  that 
quarter.  If  the  net  revenue  of  the  company  for  any  quarter  shall 
exceed  7.8  per  cent  return  on  the  fair  value  of  the  company's 
property,  the  excess  will  b^  credited  by  the  company  propor- 
tionately among  its  consumers  on  the  bills  rendered  for  service 
for  the  succeeding  quarter.  The  determination  shall  be  made 
in  accordance  with  the  following  discount  table: 


Actual  Gross  Revenue  per 
Quarter. 

Discount  correspoo 
per  quarter  whic 

$2,000    1    $4,000 

ding  to  a 
h  exceeds 

$6,000 

n  actual  i 
a  7.8%  r 

$8,000 

let"  return 
etum  -hj 

$10,000 

SlOO  000    

2.00% 

1.82 

1.67 

1.64 

1.43 

1.33 

4.00% 

3.64 

3.33 

3.08 

2.86 

2.67 

6.00% 

5.45 

5.00 

4.62 

4.29 

4.00 

8.00% 

7.28 

6.67 

6.16 

6.72 

6.33 

10.00% 

110,000    

9.09 

120,000    

8.33 

130,000    

7.69 

140  000    

7.16 

160,000    

6.67 

This  amendment  shall  go  into  effect  October  1,  1921. 

The  rate  schedule  of  the  company  heretofore  filed  shall  remain 
in  effect  except  as. herein  modified. 

Commonwealth  Water  Company.'' 

If  the  schedule  of  rates  now  proposed  by  the  company  is  to 
be  made  effective  the  result  will  be  to  make  a  permanent  increase 
P.U.R.1922C. 
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in  all  the  steps  of  the  basic  schedule  of  more  than  30  per  cent. 
This  the  company  feels  will  return  to  it  the  net  revenue  which 
it  claims  the  Board  had  decided  in  its  previous  report  was  neces- 
sary in  order  to  properly  finance  the  company  and  thus  enable 
it  to  perform  its  public  duty. 

[1]  The  company  has  persistently  stated  throughout  the 
present  hearings,  that  the  Board  which  filed  the  report  of  1920, 
held  therein,  that  the  company  was  entitled  to  a  return  of  7.8 
per  cent  upon  its  property.  We  do  not  interpret  that  Board's 
report  as  guaranteeing  that  rate  of  return. 

Objections  were  made  by  representatives  of  certain  of  the 
municipalities  to  this  schedule,  although  some  of  the  munic- 
ipalities declined  to  oppose  it.  The  town  of  Irvington  objected 
to  it  on  the  ground  that  conditions  were  not  yet  stable  and  no 
permanent  determination  of  the  rates  ought  to  be  made.  In 
addition,  Irvington  contended  that  the  schedule  fixed  for  that 
town  was  improperly  discriminatory  against  it,  thus  favoring 
other  municipalities.  The  schedules  as  developed  by  the  Board 
in  1918  were  uniform  throughout  all  the  territory  then  served 
by  the  company.  If  the  Board  were  to  agree  with  the  conten- 
tion of  the  town  of  Irvington,  it  would  be  necessary  to  fix  for 
Irvington  a  different  schedule  of  rates  from  that  applicable  in 
other  parts  of  the  territory,  providing,  of  course,  that  the  cost 
of  serving  the  different  areas  was  not  the  same. 

The  duty  before  the  Board  at  the  present  time  is  to  determine : 

(1)  Whether  Or  not  the  company  is  entitled  to  collect  a  greater 
or  less  amount  than  that  found  reasonable  by  the  Board  in  its 
report  of  October  27,  1920. 

(a)  Whether  the  town  of  Irvington  has  been  unfairly  treated 
by  the  fixation  of  a  uniform  schedule  of  rates  throughout  the 
entire  territory. 

(3)  The  proper  basis  of  charging  for  service  to  the  high  level 
district  of  West  Orange. 

(4)  Whether  the  old  schedule  should  be  continued  with  a 
surcharge  of  a  greater  or  less  percentage  than  that  now  being 
charged,  or  whether  a  new  schedule  on  a  permanent  basis  with 
provisions  for  adjustment  if  net  revenues  increase  beyond  those 
anticipated  shall  be  allowed. 
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ValuatioTu 

With  regard  to  the  first  point,  we  will  take  up  the  valuation 
of  the  property.  The  value  of  this  property  is  set  forth  in  Table 
^'A"  submitted  by  the  company  in  Exhibit  P.  1.  The  figures 
used  in  this  table  have  all  been  checked  jointly  by  an  expert 
representing  the  Board  and  an  accountant  representing  the  com- 
pany. 

Table  "A"  gives  the  rate  base  as  of  Jan.  1,  1921,  as $2,080,654 

Additions  since  that  date,  approximately $49  J 50 

Increase  in  depreciation  reserve,  same  period 15,000 

Net  additions   .,. 34 J50 


Basis  for  rates  $2,115,404 

Cost  of  Money. 

[2]  In  the  report  of  the  Board  dated  October  27,  1920,  it  is 
said  that  what  was  needed  at  that  time  was  a  net  return  of 
^.pproximately  $152,500.  Incidentally,  that  net  return  bore  a 
certain  percentage  relationship  to  the  basis  of  values  at  that 
time.  The  company's  present  application  is  based  on  the  fact 
that  instead  of  obtaining  the  net  income  which  the  old  Board 
thought  proper,  the  net  income  only  amounted  to  approximately 
$128,000.  The  failure  to  obtain  the  amount  estimated  by  the 
Board  was  not  the  fault  of  the  Board.  To  hold  that  when  a 
board  fixes  a  rate  that  that  rate  must  be  earned  or  the  deficits 
made  good  by  the  allowance  of  higher  rates  is  to  mortgage  the 
future  to  this  company.  All  that  a  Board  can  be  expected  to 
do  is  to  fix  what  is  a  fair  rate  under  the  conditions  existing  at 
the  time.  It  should  not  be  held  as  a  guarantor  of  the  rate  nor 
of  stable  conditions  in  the  business.  Doubtless,  much  may  be 
said  in  favor  of  a  stabilized  rate  in  normal  times  but  it  would 
Lave  been  unwise,  in  our  opinion,  if  the  Board  had  fixed  such 
a  rate  under  the  transitory  circumstances  existing  in  1920.  After 
full  consideration  of  the  testimony  in  this  case  and  taking  into 
account  the  reducing  cost  of  money  at  the  present  time,  the  Board 
is  of  opinion  that  a  net  return  of  the  same  amount  allowed  by  the 
Board  in  the  report  referred  to  will  bring  to  the  company  a  fair 
net  return. 

JEamings  and  Expenses. 

The  extent  to  which  the  company  has  been  able  to  earn  the 
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net  return  allowed  by  the  Board  is  indicated  in  the  following 
table:     [Table  omitted  as  not  of  general  interest.] 

Valuation  as  a  basis  for  rates  for  the  year  1921  or  for  the 
twelve  months  ending  September  30,  1921  will  be  higher  than 
the  basis  as  of  January  1,  1921.  It  therefore  follows  that  the 
net  return  which  it  is  anticipated  will  result  from  the  proposed 
rates  will  fall  short  of  7.8  per  cent  on  the  rate  base  applicable 
for  the  calendar  year  1921.  As  the  proposed  rates  are  only 
expected  to  produce  the  amount  of  $403,796  gross  revenue,  the 
estimated  net  return,  other  things  being  equal,  is  only  $160,544. 
The  rate  base  for  the  twelve  months  ending  September  30,  1921 
is  approximately  $2,100,000  and  the  anticipated  net  income  is 
approximately  7.64  per  cent. 

In  arriving  at' this  conclusion  it  will  be  noted  that  we  have 
available  the  actual  results  to  the  company  for  a  period  of  one 
year  under  the  existing  schedule  with  its  twenty  per  cent  in- 
crease allowed  by  the  Board  in  October,  1920.  The  gross  revenue 
of  $371,703  under  present  rates  includes  the  revenue  derived 
under  the  twenty  per  cent  increase  granted  by  the  Board  to  the 
company  in  response  to  its  petition  for  a  twenty-five  per  cent 
increase  of  rates  in  1920. 

The  operating  revenues  for  the  twelve  months  •  ending  Sep- 
tember 30th,  1921,  have  been  as  follows:  [Tables  showing  net 
income  of  $128,451.68  omitted.] 

This  equals  about  6.1  per  cent  return  on  the  rate  base  of 
$2,100,000. 

The  town  of  Irvington  employed  a  consulting  engineer  to 
make  a  critical  examination  and  testify  as  to  the  reasonableness 
of  the  company's  operating  expenses,  similar  testimony  by  the 
same  witness  having  been  submitted  at  the  time  the  case  was 
originally  heard  by  the  Board.  Testimony  of  this  witness  was 
to  the  effect  that  certain  savings  might  be  possible  and  that 
certain  items  were  not  properly  chargeable  and  payable  from 
the  gi'oss  revenue.  As  a  result  an  examination  was  made  jointly 
by  the  inspector  of  the  Board  and  the  special  accountant  em- 
ployed by  the  company.  The  result  of  this  examination  indicates 
to  the  Board  that  the  savings  in  operation  anticipated  by  the 
witness  refeiTcd  to  have  not  eventuated.  The  books  of  this  com- 
pany have  been  examined. 
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With  the  exception  of  the  Canoe  Brook  pumping  station  the 
property  appears  to  be  in  excellent  operating  condition  and  the 
conditions  of  operation  appear  to  be  on  an  economical  and  effi- 
cient basis.  With  regard  to  the  Canoe  Brook  pumping  station, 
this  plant  has  been  for  some  time  undergoing  a  very  considerable 
transformation.  One  new  unit  has  been  installed  and  much 
remains  to  be  done  involving  additional  investment  in  order  that 
the  building  itself  may  be  made  permanent  and  fire  proof.  Ad- 
ditional wells  have  been  driven  and  #thers  are  to  be  installed 
within  the  near  future.  It  may  well  be  that  upon  the  final  in- 
stallation of  the  new  pumps  and  of  the  new  method  of  obtaining 
water  from  the  wells,  the  intention  of  which  is  to  safeguard  the 
collecting  sources  against  pollution,  that  the  costs  of  operation 
and  production  per  million  gallons  of  water  delivered  will  be 
lower  than  at  the  present  time.  To  obtain  this  lower  cost,  how- 
ever, additional  investment  is  necessary,  the  exact  amount  of 
which  cannot  now  be  detetained.  The  eflPect  on  the  net  income 
of  the  company  is,  therefore,  problematical  and  in  the  opinion 
of  the  Board  the  best  basis  upon  which  the  rates  can  be  determined 
at  the  present  time  is  the  opej^ating  expenses  which  this  com- 
pany has  already  been  called  upon  to  pay  during  the  resent  past, 
particularly  during  the  period  in  which  all  of  the  water  supplied 
by  it  has  been  obtained  from  its  own  plants. 

With  regard  to  the  economy  in  operation,  an  examination  of 
the  testimony  develops  the  fact  that  the  company  is  using  the 
lowest  priced  coal  obtainable  and  is  taking  full  advantage  of  a 
contract  under  which  screenings  and  refuse  from  the  Lackawanna 
coal  pockets  in  Summit,  are  obtained.  This  coal  requires  special 
grates  but  appears  to  be  giving  satisfactory  service  under  present 
conditions,  resulting  in  a  considerable  saving  in  cost  of  fuel. 

The  expert  for  the  municipalities  submitted  blue  prints  con- 
taining certain  statistics  for  the  year  1920  comparing  the  operat- 
ing data  of  a  number  of  the  larger  Xew  Jersey  water  con^panies. 
In  this  table  the  number  of  consumers,  the  value  of  the  water 
plant  investment,  and  the  total  output  in  thousand  gallons  are 
each  taken  at  100  per  cent  for  the  Commonwealth  Water  Com- 
pany and  the  relation  of  the  corresponding  items  referring  to 
the  other  companies,  is  stated  in  percentage.     A  study  of  this 

fable  indicates  that  the  amount  of  business  enjoyed  by  the  Com- 
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mon wealth  Water  Company,  all  things  considered,  bears  a  favor- 
able relation  to  the  corresponding  amount  of  business  enjoyed 
by  other  companies.  Considering  the  output  of  water  in  pro- 
portion to  the  investment  and  the  investment  in  proportion  to* 
the  number  of  consumers,  there  does  not  appear  any  basis  for 
serious  criticism  of  the  general  efficiency  in  the  operation  or  in 
the  investment  of  the  Commonwealth  Water  Company. 

[3]  With  r^ard  to  the  expenses  in  connection  with  the  in- 
vestigation of  rates,  while  such  expenses  must  be  made  by  the 
company  from  its  ordinary  revenues,  they  should  not  be  included 
as  a  proper  cost  in  any  one  year.  Under  all  the  circumstances, 
it  would  appear  that  this  item  of  cost  should  be  charged  uniform- 
ly throughout  a  period  of  seven  years. 

An  adjustment  must  also  be  made  because  of  the  different 
method  of  supplying  the  water  for  West  Orange.  During  the 
year  1920,  during  which  all  water  supplied  to  West  Orange  was 
purchased,  the  price  paid  to  the  Montclair  Water  Company  was 
$26,383.  The  average  price  per  thousand  gallons  was  9.1  cents. 
The  amount  of  water  purchased  in  1920  was  278.88  million 
gallons.  The  cost  of  producing  water  at  Canoe  Brook  in  1920 
was  7.0  cents  per  thousand  gallons.  At  this  rate  the  cost  at 
Canoe  Brook  for  producing  the  water  required  for  West  Orange 
would  involve  a  gross  saving  of  $5,859.  The  operating  expenses 
for  the  twelve  months  ending  September  30th,  fully  account  for 
this  saving.  The  following  further  deductions  should  be  made 
from  the  operating  revenue  deductions  for  the  purpose  of  this 
report: 

(1)  F<Jr  Federal  tax  f  1,670 

<2)   Readjustment  of  rate  case  expense 1,500 

(3)  Reduction  to  average  of  pump  repairs 4,000 

$7,170 

Gross  revenue $371,708 

Revenue  deductions  (from  company's  tables)   $243,251 

Adjustftient  (by  the  Board)    7,170 

236,081 

Net  revenue  (which  is  6.45  per  cent  on  $2,100,000)    $135,621 

Allocation  of  the  cost  of  Service. 

[4]  The  town  of  Irvington  has  contended  and  has  presented 

certain  testimony  in  proof  thereof  that  it  has  not  been  properly 
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treated  in  the  determination  of  the  rates  and  that  it  is  entitled 
to  preferential  rates  on  a  lower  basis  than  those  properly  charge- 
able to  other  municipalities.  A  cafef ul  study  has  been  made  of 
the  data  submitted  by  the  town's  expert  and  it  is  found  that  some 
elements  have  been*  ignored,  at  least  to  some  extent.  Within 
certain  classes,  however,  rates  must  naturally  be  uniform.  A 
detailed  study  would  indicate  that  the  cost  to  each  customer  is 
slightly  different  from  that  of  his  neighbor.  Certainly  from 
some  standpoints,  the  cost  of  serving  the  customers  adjacent  to 
the  pumping  plant  is  less  than  the  cost  to  serve  those  at  a  con- 
siderable distance.  Economy  in  operation,  however,  depends 
to  a  large  extent  upon  the  magnitude  of  the  company's  business. 
Therefore,  costs  must,  to  a  large  extent,  be  averaged  among  those 
whose  patronage  aids  in  bringing  about  lower  general  costs.  If 
the  to^vn  of  Irvington  were  separated  either  in  theory  or  in  fact 
from  the  rest  of  the  system  there  might  be  a  basis  for  its  com- 
plaint. But  it  i&  a  link  in  a  chain  of  municipalities  all  supplied 
from  the  same  source. 

The  system  is  an  integral  one  and  not  segregable  into  units 
physi^^Uy.  It,  therefore,  follows  that  claims  to  preferential 
treatment  on  the  part  of  a  single  municipality  might  just  as  well 
be  made  by  any  one  of  the  municipalities  served  by  this  company. 
In  all  probability.  Summit,  located  much  nearer  the  source  of 
production,  would  have  a  better  claim  for  preferential  treatment 
than  the  town  of  Irvington.  Under  all  the  circumstances,  the 
Board  is  of  the  opinion  that  the  adoption  of  uniform  rate 
schedules  applicable  throughout  the  entire  territory  served  by 
this  company  is  proper  and  is  not  unduly  preferential  or  unduly 
discriminatory  in  favor  of  or  against  any  municipality. 

West  Orange  High  Service. 

For  a  number  of  years  the  high  level  service  in  West  Orange 
has  been  supplied  from  the  ends  of  the  mains  in  Montclair. 
This  was  sufficient  for  all  ordinary  purposes  until  the  high  level 
portion  of  West  Orange  began  to  develop  more  rapidly.  The 
service  then  became  insufficient  and  inadequate  due  to  the  small 
size  of  the  mains  bringing  water  into  the  town.  Furthermore, 
the  Montclair  Water  Company  was  unable  to  furnish  additional 
water  to  provide  for  the  ordinary  gi-owth  of  West  Orange. 
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In  view  of  these  facts  the  Commonwealth  Water  Company, 
then  in  control  of  the  West  Orange  Water  Company  (these  com- 
panies having  been  consolidated  in  recent  years),  commenced  the 
larger  development  of  its  water  sources  in  the  Canoe  Brook  val- 
ley lying  northwest  of  Summit.  Plans  were  inaugurated  which 
have  required  several  years  for  completion  and  which  have  finally 
resulted  in  the  installation  of  a  transmission  line  several  miles 
in  length  to  and  through  West  Orange  and  the  construction  of 
the  West  Orange  reservoir  and  booster  pumping  station.  These 
items  are,  however,  partially  in  use  for  the  supply  of  West 
Orange  generally,  as  well  as  the  high  level  service. 

The  company  has  submitted  estimate  of  the -additional  cost  of 
supplying  the  West  Orange  high  level  service  district,  which  is 
as  follows:    [Table  omitted.] 

The  gross  revenue  being  obtained  from  the  residents  of  the 
high  level  district  in  West  Orange  approximates  $20,000  per 
annum  at  the  present  time.  It  has  been  estimated  that  the  rev- 
enues generally  will  have  to  be  increased  to  approximately  $21,- 
350.  The  added  cost  of  supplying  the  high  level  service,  namely 
$9,264,  is  approximately  42  per  cent  of  the  amount  already  re- 
ferred to  and  if  the  customers  supplied  by  the  high  level  service 
in  West  Orange  are  to  meet  the  entire  cost  as  referred  to,  the 
rates  to  such  customers  would  have  to  be  increased  to  an  extent 
which  the  Board  does  not  believe  justified  when  the  growing 
character  of  the  territory  is  taken  into  account.  In  the  past  year 
or  so,  new  streets  have  been  opened,  many  new  houses  erected 
and  to  a  large  extent  the  territory  is  clearly  in  the  development 
stage  and  it  would  be  distinctly  unfair  to  require  present  cus- 
tomers supplied  from  this  service  to  bear  all  of  the  cost  during 
the  development  period.  Without  material  change  in  the  figures 
of  additional  cost  perhaps  twice  as  many  customers  could  be  sup- 
plied. The  added  cost  must,  however,  be  recognized  and,  in  the 
opinion  of  the  Board,  the  proportional  part  of  the  rate  should 
not,  for  the  immediate  future,  exceed  the  corresponding  schedule 
in  other  parts  of  the  territory  by  more  than  one-third. 
.  The  schedule  filed  by  the  company  is  based  upon  the  assump- 
tion that  an  increase  above  the  original  basic  schedule  of  about 
31.7  per  cent  is  needed.  The  Board  is  of  opinion  that  a  gross 
increase  of  about  24.6  per  cent  or  4.6  per  cent  above  the  20  per 
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cent  allowance  of  1920  is  all  that  is  required  to  meet  those  parts 
of  the  company's  claims  which  merit  consideration.  The  propor- 
tional charges  as  proposed  by  the  company  will  be  modified  for 
both  low  and  high  level  service. 

Temporary  or  Permanent  Rates. 

Under  the  proposed  rates  the  company  estimates  that  the  gross 
operating  revenue  would  have  to  be  $406,543  in  order  to  provide 
a  net  return  of  $162,291.  Adjustment  of  revenue  deductions 
results  in  reducing  the  required  gross  operating  revenues  by 
$7,170,  to  $398,373. 

After  deducting  the  difference  between  net  return  claimed  and 
return  allowed,  the  gross  revenue  allowed  is  $388,582.  The 
division  of  the  gross  amount  into  the  various  classes  of  service 
is  as  follows:    [Table  omitted.] 

[5]  The  gross  revenue  for  the  twelve  months  ending  Septem- 
ber 20,  1921  has  already  been  stated  as  $371,703.  This  falls 
short  of  producing  the  assumed  required  return  by  approximate- 
ly $17,000  and  the  present  rates,  inclusive  of  the  20  per  cent 
surcharge,  would  have  to  be  increased  by  about  4.6  per  cent  addi- 
tional. A  new  schedule  on  a  basis  which  will  include  the  pres- 
ent surcharge  of  twenty  per  cent  and  the  added  increase  needed 
at  this  time  of  approximately  4.6  per  cent  will  be  allowed.  This 
increase  is  necessary  to  enable  the  company  to  finance  improve- 
ments. It  will  yield  something  over  7  per  cent.  The  price  of 
money  has  steadily  Reclined  since  the  petition  herein  was  filed. 

[6,  7]  The  only  matter  left  to  be  determined  by  the  Board  is 
as  to  whether  the  increases  shall  be  made  in  the  form  of  a  sur- 
charge upon  the  original  basic  schedules  or  whether  the  new 
schedule  on  a  permanent  basis  should  be  adopted  at  this  time. 
The  present  cost  of  operation  and  maintenance,  although  reduc- 
ing somewhat,  is  on  a  higher  basis  than  at  the  time  of  the  Board's 
original  decision  in  1916.  The  Board  is  of  the  opinion  that  a 
coniplete  schedule  on  a  proper  and  equitable  basis  is  preferable 
to  the  continuation  of  the  old  basic  schedule  with  a  percentage 
surcharge.  Under  all  conditions  existing  at  this  time,  when 
many  costs  of  construction  and  operation  have  not  completely 
returned  to  normal,  the  Board  will  not  approve  a  plan  which 
practically  amounts  to  an  agreement  between  the  company  and 
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the  Board  that  the  rates  would  not  be  disturbed  for  a  consider- 
able period  of  time.  This  is  essentially  what  is  involved  in  an 
approval  of  the  company's  plan  to  return  to  the  customers  all 
net  return  in  excess  of  7.8  per  cent  This  part  of  the  company's 
proposed  plan  is  rejected. 

Conclusions. 

The  Board,  therefore,  finds  and  determines : 

1.  That  the  gross  revenue  of  the  company  must  be  increased 
by  an  amount  approximating  4.6  per  cent  over  that  being  re- 
ceived under  the  present  schedule  with  its  surcharge  of  20  per 
cent. 

2.  That  a  higher  schedule  of  rates  for  those  served  from  the 
West  Orange  high  level  service  is  proper  and  equitable,  but  that 
the  proportionate  charge  under  such  schedule  should  not  be 
higher  than  the  corresponding  charge  in  the  balance  of  the  terri- 
tory by  more  than  33  per  cent. 

3.  That  the  schedule  proposed  by  the  company,  modified,  how- 
ever, as  already  indicated,  will  bring  to  the  company  the  net 
return  needed  under  present  conditions  to  enable  the  company 
to  finance  its  extensions. 

4.  That  the  provision  of  the  new  schedule  by  which  the  net 
return  is  to  be  fixed  at  7.8  per  cent  and  all  excess  returned  to 
the  customers  is  not  a  proper  plan  for  adoption  at  a  time  when 
costs  of  construction  and  operation  are  not  entirely  normal,  and 
the  Board  disapproves  of  this  provision  of  l^he  schedule. 


NBW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 

HACKBNSACK  WATER  COMPANY 

V, 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS,  et  al. 

[—  N.  J.  L.  — ,  115  Atl.  528.] 

Appeal  and  review  —  Commission  orders  —  Conclusiveness, 

1.  A  Bupreme  court  order  setting  aside  an  order  of  the  Board  of 
Public  Utility  Commissioners  must,  by  necessary  inference,  be  deemed 
to  be  based  upon  the  fact  that  evidence  before  the  Board  would  npt 
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reasonably  support  its  conclusion  that  a  rate  fixed  by  it  was  a  just  and 
fair  one,  within  the  meaning  of  a  statutory  provision  giving  the  court 
jurisdiction  to  review  orders  of  the  Board  and  to  set  them  aside  when 
it  clearly  appears  that  there  is  no  evidence  before^  the  Board  which 
would  reasonably  support  the  same. 
Uates  — ^  Powers  of  courts  ^  Filed  schedules  —  Effective  pending  re- 
hearing, 

2.  Rate  schedules  filed  with  the  New  Jersey  Board  of  Public  Util- 
ity Commissioners  and  set  aside  by  such  Board  become  the  legal  rates 
ih  effect  upon  such  Commission  order  being  set  aside  by  the  supreme 
court,  and,  therefore,  the  fact  that  the  Court  thereupon  orders  such 
schedules  put  into  effect  does  not  involve  rate  fixing  by  the  court. 

Rates  -"  Powers  of  courts  -*  Direction  to  Commission, 

3.  A  supreme  court  judgment  setting  aside  a  Commission  rate  order 
and  commanding  the  Commissioners  to  fix  rates  in  accordance  with  the 
principles  laid  down  by  the  court  in  the  cause  is  not  erroneous  on  the 
ground  that  it  is  in  conflict  with  the  Public  Utilities  Act,  which  clearly 
intends  that  the  powers  of  the  Board  shall  be  free  and  unrestricted 
except  as  limited  by  the  statute  itself,  since  the  Board  is  not  clothed 
with  powers  to  be  exercised  by  it  without  regard  to  established  legal 
rules  or  principles  and  such  a  direction  is  to  be  construed  as  com- 
manding the  Board  to  fix  rates  in  accordance  with  the'  legal  principles 
laid  down  by  the  court. 

Bates  —  Commission  powers  —  Franchises. 

4.  The  New  Jersey  Board  of  Public  Utility  Commissioners  has 
authority  to  override  a  contract  rate  fixed  by  agreement  between  a  pub- 
lic utility  and  a  municipality. 

Rates  —  Powers  of  Courts  —  Directions  to  Commission. 

5.  The  supreme  court  has  no  jurisdiction  to  command  the  Board 
of  Public  Utility  Commissioners  to  fix  the  same  rate  to  be  charged  in 
a  certain  city  as  that  fixed  for  every  other  of  a  utility  company's 
municipal  consumers,  although  the  Board  has  power  to  fix  the  rate,  the 
power  of  the  court  being  limited  to  setting  aside  the 'Commission's  order 
and  restoring  the  conditions  which  existed  prior  to  the  making  of  that 
order. 

(MnvTUBN,  Black,  and.  White,  J. J.,  dissent  in  part.) 

[November  14,  1921.] 

Appeal  from  a  supreme  court  judgment  setting  aside  a  Com- 
mission rate  order  and  remanding  a  rate  case  to  the  Board  for 
rehearing  and  a  refixing  of  water  rates  in  accordance  with  the 
principles  laid  down  by  the  courts  and  providing  that,  pending 
a  rehearing  or  pending  appeal,  the  filed  schedule  of  rates  should 
be  eiFective;  judgment  reversed  in  so  far  as  it  directed  the  Board 
to  prescribe  certain  rates  for  a  municipality.  For  supreme  court 
opinion  see  P.TJ.R.1921C,  407,  112  Atl.  695;  for  Commissiou 
opinion  see  RU.R.1920C,  160. 
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Appearances:  Collins  &  Corbin,  of  Jersey  City,  for  Hacken- 
sack  Water  Company;  Wendell  J  Wright,  of  Hackensack,  for 
Hackensack  and  Tenafly ;  L.  Edward  Herrmann,  of  Jersey  City, 
for  Board  of  Public  Utility  Commissioners;  John  J.  Fallon,  of 
Hoboken,  for  City  of  Hoboken. 

Giunmere,  C.  J. :  The  judgment  appealed  from,  so  far  as  it 
aifects  Hackensack  and  Tenafly,  was  entered  in  a  certiorari  pro- 
ceeding instituted  by  the  Hackensack  Water  Company  to  review 
the  action  of  the  Board  of  Public  Utility  Commissioners,  fixing 
the  rates  to  be  charged  by  that  corporation  to  various  municipali- 
ties that  it  supplied  with  water  under  powers  conferred  upon  it 
by  its  charter.    The  situation  developed  by  the  proofs  was  this : 

On  the  28th  of  July,  1920,  the  water  company  formally  noti- 
fied forty-six  of  the  municipalities  supplied  by  it  that,  on  and 
after  the  Ist  day  of  August  then  next,  the  rates  diarged  for 
water  would  be  increased  to  each  one  of  them  by  17^  per  cent. 
At  the  same  time  the  company  filed  a  schedule  of  the  proposed 
increased  rates  with  the  Board  of  Public  Utility  Conmiissioners. 
Thereupon  an  investigation  was  instituted  by  the  Board  for  the 
purpose  of  determining  whether  the  proposed  increase  was  justi- 
fied; and  the  various  municipalities  interested,  as  well  as  the 
water  company,  were  afforded  an  opportunity  to  be  heard  upon 
this  matter.  Upon  the  conclusion  of  the  hearing,  the  Board 
decided  that  the  proposed  increase  was  excessive,  but  that  the 
water  company  was  entitled  to  a  greater  remuneration  than  it 
had  been  theretofore  receiving,  and  authorized  it  to  increase  its 
rate  by  9^  per  cent  in  the  case  of  each  one  of  the  municipalities. 
Upon  the  rendition  of  this  decision  the  company,  considering 
that  the  rate  thus  fixed  was  unjust  and  unreasonable,  because  it 
was  insufficient  to  produce  an  income  which  would  be  fairly  re- 
munerative in  view  of  the  amount  of  capital  invested,  sued  out 
a  writ  of  certiorari  to  review  the  action  of  the  Board ;  and,  after 
a  hearing  had  upon  the  return  of  the  writ,  the  supreme  court 
concluded  upon  the  proofs  *taken  before  the  Board  that  the  rate 
allowed  by  its  order  was  an  unjust  and  unreasonable  one,  and 
directed  that  the  order  be  set  aside,  and  the  proceeding  be  re- 
manded to  the  Board  for  a  rehearing  and  a  refixing  of  rates  for 

the  water  company  in  accordance  with  the  principles  laid  down 
r.U.R.1922C. 
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by  the  court  in  its  filed  opinion.  The  court  further  ordered  that, 
pending  a  rehearing  by  the  Board,  or  pending  the  hearing  of  an 
appeal  from  its  judgment  to  this  court  (in  case  such  an  appeal 
should  be  taken),  the  scheduled  rate  filed  with  the  Board  should 
be  effectiva  From  this  part  of  the  judgment  the  Hackensack 
Improvement  Commission  and  the  borough  of  Tenafly  have  ap- 


[1]  The  first  contention  made  before  us  by  these  two  munici- 
palities is  that  the  supreme  court  "had  no  jurisdiction  to  set 
aside  the  order  of  the  Board  of  Public  Utility  Commissioners." 
The  ground  of  this  contention  is  that  the  power  of  the  supreme 
court  in  a  case  like  that  now  before  us  is  a  limited  one,  conferred 
upon  it  by  §  38  of  the  Public  Utilities  Act  of  1911,  as  amended 
in  1918  (P.  L.  191-8;  p.  306).  By  that  statutory  provision  the 
court  is  given  jurisdiction  by  certiorari  to  review  orders  of  the 
Board  and  to  set  them  aside  when  it  clearly  appears  that  there 
was  no  evidence  before  the  Board  which  would  reasonably  sup- 
port the  same,  or  that  they  were  not  within  the  j^jrisdiction  of 
the  Board ;  and  the  argument  is  that  in  the  present  case  the  evi- 
dence reasonably  supported  the  order  which  was  subjected  to 
review.  It  is  not  necessary,  for  present  purposes,  to  stop  to  con- 
};ider  the  question  whether  the  legislature  can  constitutionally 
restrict  the  powers  of  the  supreme  court  in  dealing  with  matters 
brought  up  by  its  prerogative  writ  of  certiorari.  Assuming  for 
present  purposes  that  it  can  do  so,  the  supreme  court,  in  this  case, 
has  held,  by  necessary  inference,  that  the  evidence  before  the 
Board  would  not  reasonably  support  its  conclusion  that  the  rate 
fixed  by  it  was  a  just  and  fair  one. 

This  is  a  finding  of  fact,  and  the  only  question  which  this 
court  will  consider  on  a  review  of  such  k  finding  by  the  supreme 
court  is  whether  there  were  any  proofs  whatever  in  the  case  to 
support  it;  for  it  is  entirely  settled  that  we  will  not  consider 
alleged  errors  of  fact  in  a  review  of  a  judgment  of  the  supreme 
court,  but  only  alleged  errors  of  law.  Vreeland  v.  Bayonne,  60 
X.  J.  L.  168,  37  Atl.  737;  Beecher  v.  Board  of  Street  &  Water 
Commissioners,  65  N.  J.  L.  307,  47  Atl.  466 ;  Tuckerton  R.  Co. 
V.  State  Board  of  Assessors,  77  N.  J.  L.  614,  72  Atl.  361. 

Looking  at  the  proofs  which  were  sent  up  with  the  writ  of  cer- 
tiorari, we  find  sufiicient  evidence  to  support  the  supreme  court's 
P.U.R.1922C. 
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determination  of  fact.     These  appellants,  therefore,  can  take 
nothing  by  this  ground  of  appeal. 

[2]  The  next  contention  is  that  the  supreme  court,  by  adjudg- 
ing that  these  municipalities  should  pay  to  the  water  company 
the  increased  rates  fixed  by  the  schedule  of  July  28,  1920,  pend- 
ing a  rehearing  by  the  Board  or  a  review  by  this  court,  exceeded 
its  jurisdiction  because  it  has  no  power  to  fix  rates.  But  this 
contention  is  based  upon  a  misapprehension  of  what  the  court 
really  did.  By  the  sixteenth  section  of  the  Public  Utilities  Act, 
item  "d"  (P.  L.  1911,  p.  377),  every  public  utility  corporation 
is  required  to  file  with  the  Board  a  complete  schedule  of  the  rates 
it  proposes  to  charge  for  any  product  supplied  by  it.  By  the 
seventeenth  section,  item  "g,"  whenever  a  public  utility  corpora- 
tion shall  file  a  schedule  exhibiting  an  increase  of  an  existing 
rate  the  Board  is  authorized,  either  upon  the  complaint  of  the 
party  affected' by  the  increase  or  on  its  own  initiative,  to  hear 
and  determine  whether  the  increase  is  just  and  reasonable;  and 
it  is  given  newer,  pending  such  hearing  and  determination,  to 
suspend  the  increased  rate  for  a  period  not  exceeding  three 
months.  The  situation  then  created  by  the  statute  is  this :  When 
a  public  utility  company  increases  its  rate  and  files  a  schedule 
thereof  with  the  Board,  the  increased  rate  goes  into  effect  upon 
the  date  specified  in  the  schedule,  unless  the  Board  determines 
to  investigate  the  propriety  of  the  proposed  increase,  and  makes 
an  order  suspending  the  proposed  new  rate.  When  the  Board 
takes  this  course  the  new  rate  does  not  become  effective  until  the 
expiration  of  the  time  limited  in  that  order.  But  at  the  expira- 
tion of  that  period  the  scheduled  rate  becomes  automatically 
effective.  So  that,  in  the  present  case,  therefore,  when  the  order 
of  the  Board,  reducing  *the  scheduled  rate,  was  set  aside  and 
nullified,  the  right  of  the  company  to  charge  that  rate  became 
presently  complete,  unless  and  until  the  judgment  of  the  supreme 
court  should  be  reversed  by  us  in  case  an  appeal  should  be  taken, 
or  until  some  further  order  should  be  made  by  the  utilities  Board 
upon  a  rehearing.  The  part  of  the  judgment  which  is  challenged 
by  this  gi'ound  of  appeal  is  merely  an  expressed  declaration  of 
the  right  of  the  water  company  under  the  statutory  provision 
which  I  have  cited,  and  consequently  cannot  be  successfully 
attacked. 
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[3]  The  only  other  matter  argned  by  these  appellants  is  that 
the  judgment  under  review  is  erroneous  because  it  commands  the 
Boai'd  of  Public  Utility  Conmiissioners  "to  fix  rates  for  the 
prosecutor  in  accordance  with  the  principles  laid  down  by  this 
court  in  this  cause."    It  is  contended  that  this  part  of  the  jiuig- 
^«at  is  in  conflict  with  the  Public  Utilities  Act  which  clearly 
^tends  that  the  powers  of  the  Board  shall  be  free  and  unre- 
stricted, except  as  limited  by  the  statute  itself.    But  we  are  not 
billing  to  concede  that  it  was  the  purpose  of  the  Legislature  to 
^*othe  this  Board  with  powers  to  be  exercised  by  it  without  re- 
^^^i  to  established  legal  rules  or  principles.     On  the  contrary, 
^^  are  entirely  satisfied  that  it  was  the  intent  of  the  legislature 
^^  the  exercise  of  these  powers  should  be  controlled,  not  only 
.1    ^^  statute  itself,  but  by  the  settled  rules  and  principles  of 
^^  ^Otnmon  law.    And  as  we  construe  this  part  of  the  judgment 
t\lW  is  all  that  the  supreme  court  commanded  this  Board  to  do ; 
that  is,  to  fix  rates  in  accordance  with  the  (legal)  principles  laid 
down  by  the  court,  and  there  is  no  suggestion  in  the  argument 
of  counsel  that  these  principles  are  in  any  degree  unsound.    Our 
oonclusion,  therefore,  on  the  appeal  of  these  two  municipalities 
is  that,  so  far  as  they  are  concerned,  the  judgment  under  review 
must  be  affirmed. 

The  appeal  of  the  city  of  Hoboken  from  that  part  of  the  judg- 
ment which  affects  it  presents  a  different  question  from  that 
which  has  already  been  considered.    The  proofs  sent  up  with  the 
writ  show  that  some  twenty  years  ago  this  municipality  and  the 
Hackensack  Water  Company  entered  into  a  contract  by  which 
the  rates  to  be  paid  for  the  water  furnished  by  the  company  to 
the  municipality  were  fixed  for  the  full  term  of  the  contract, 
which  has  not  yet  expired;  that,  in  September,  1919,  owing  to 
the  fact  that  the  cost  of  labor  and  material  had  increased  very 
greatly,  the  contract  rate  had  ceased  to  be  remunerative,  and  that 
for  this  reason  the  company  filed  a  petition  with  the  Board,  ask- 
ing it  to  increase  the  rates  beyond  those  fixed  by  the  contract  to 
such  an  extent  as  to  return  a  fair  compensation  to  the  water 
company  for  the  capital  invested  and  for  the  services  rendered ; 
that  the  Board,  after  considering  this  petition,  dismissed  it  on 
the  ground  that  there  was  no  such  emergency  confronting  the 
company  aa  would  justify  an  alteration  of  the  contract  rate ;  that 
P.U.R.1922C.  5 
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later,  and  during  the  hearing  upon  the  question  of  the  propriety 
of  increasing  the  rate  to  the  40-odd  municipalities^  specified  im 
the  schedule  which  has  been  referred  to  in  the  earlier  part  of 
this  opinion,  the  company  filed  another  petition,  asking  the 
Board  to  take  up,  as  a  matter  necessarily  involved  in  that  hear- 
ing, the  propriety  of  increasing  the  rate  charged  to  Hoboken, 
and  if  it  was  found  that  the  existing  contract  rate  was  unjust 
and' discriminatory,  when  compared  with  that  paid  by 'the  other 
municipalities,  "to  make  an  order  fixing  just  and  reasonable  rates 
to  be  imposed"  upon  the  city  of  Hoboken ;  and  that  the  Board, 
having  received  this  second  petition,  after  consideration,  refused 
to  gi-ant  the  application  for  the  same  reason  which  led  it  to  dis- 
miss the  earlier  one. 

The  water  company,  by  the  certiorari  which  it  sued  out,  sought 
to  review,  not  only  the  propriety  of  the  order  of  the  Board  fixing 
the  rates  to  be  charged  to  the  40-odd  municipalities,  but  also  that 
part  of  its  order  which  refused  to  consider  its  application  with 
relation  to  the  Hoboken  rate.  The  supreme  court,  dealing  with 
this  phase  of  the  case,  adjudged  that  the  order  of  the  Board  deter- 
mining that  no  action  should  be  taken  with  respect  to  the  rates 
paid  by  the  city  of  Hoboken  be  set  aside ;  that  the  Board  take  up 
tlie  consideration  of  this  matter  and  fix  a  proper  rate  to  be 
charged  to  that  municipality,  and  "file  a  rate  charging  the  city 
of  Hoboken  the  same  surcharge  as  it  makes  to  every  other  of  its 
consumers;"  and  that,  pending  the  rehearing  or  an  appeal  to  this 
court,  Hoboken  pay  the  same  rate  as  the  other  municipalities. 

On  this  appeal  Hoboken  contends:  First,  that  the  Board  has 
no  authority  to  override  a  contract  rate  fixed  by  the  agreement 
of  the  company  and  municipality ;  and,  second,  that  the  supreme 
court  is  without  power  to  compel  the  Board  to  fix  a  rate  charging 
the  city  of  Hoboken  the  same  surcharge  as  it  makes  to  every 
other  of  its  consumers. 

[4]  The  first  point,  we  think,  must  be  decided  adversely  to 

the  appellant's  contention.    It  may  be  conceded  that  neither  the 

city  of  Hoboken  nor  the  water  company  can  alter  this  contract 

without  the  consent  of  the  other  party  to  it,  but,  as  was  said  by 

this  court  in  Atlantic  Coast  Electric  R.  Co.  v.  Public  Utility 

Com'rs,  92  N.  J.   L.  168,  173,  P.U.R1919C,  489,  104  Atl.  218, 

12  A.L.R.  73^,  a  contract  of  this  kind  imposes  no  restriction  on 
r.U.R.1922C. 
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tbe  sovereign  power  of  the  state  to  fix  just  and  reasonable  rates 
as  subsequent  conditions  may  make  desirable.  It  is  a  contract 
rabject  to  the  state's  sovereign  power  over  rates,  and,  when  the 
state  through  its  Board  of  Public  Utility  Commissioners  exer- 
cises its  sovereign  power  over  rates,  the  contract  rights  of  the 
parties  must  yield.  And  in  the  later  case  of  CoUingswood  Sew- 
erage Co.  V.  CoUingswood,  92  N.  J.  L,  509,  511,  P.U.R.1919B, 
^*S,  105  Atl.  209,  210,  where  a  somewhat  similar  contract  be- 
tween the  utilities  company  and  the  borough  was  under  consid- 
eratioxi,  this  court  said: 

The  municipalities  [in  making  such  contract]  are  exercising 
^  Jiiere  delegated  authority,  are  acting  as  mere  agents  of  the  leg- 
.  ^*^re.     It  cannot  be  doubted  that  if     .     .     .     the  sovereign 
Itself  iiad  fixed  the  maximum  charge  to  be  made,  it  would  have 
po^i^ei-  to  change  the  rate  whenever  in  its  judgment  conditions 
^^    which  justified  such  action.     To  hold  that  by  delegating 
.  >,  "^^te-fixing  power  to  its  creature  it  had  deprived  itself  of  the 
^^^   thereafter  to  modify  the  rate  would  be  tantamount  to  de- 
^^tVng  that  the  creature  is  greater  than  the  creator.     It  would 
\,e  strange,  indeed,  if  the  state,  which  has  power  to  terminate  the 
powers  of  the  municipalities  created  by  its  whenever  it  may  see 
fit,  could  not  revoke  authority  granted  by  it  to  them,  and,  in  the 
exercise  of  its  sovereignty,  cancel  conditions  which  it  had  per- 
mitted them  to  impose  upon  other  classes  of  corporations  which 
had  also  been  created  by  it.'' 

[5]  Turning  to  the  second  proposition,  we  have  no  doubt  of 
the  power  of  the  supreme  court  to  send  the  case  back  to  the  Boardy 
vhere  it  appears  to  the  court  that  the  action  complained  of  was 
the  result  of  a  misapprehension  by  the  Board  as  to  the  duty  im- 
posed upon  it  by  the  statute  with  relation  to  the  matters  con- 
tained in  the  water  company's  petition.  We  consider,  however^ 
that  the  court  exceeded  its  jurisdiction  in  commanding  the  Board 
to  fix  the  same  rate  to  be  charged  to  the  city  of  Hoboken  as  that 
fixed  for  every  other  of  the  company's  municipal  consumers. 
The  power  to  fix  the  rate  is  vested  in  the  Board  of  Public  Utility 
Commissioners  by  the  statute,  and  the  thirty-eighth  section  de- 
clares that  when  the  Supreme  Court  shall  order  a  rehearing  the 
hoard  shall  thereupon  proceed  to  it  on  the  testimony  theretofore 
taken  before  it,  and  upon  which  the  order  under  review  was 
P.U.R.1922C. 
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basedy  and  upon  such  additional  testimony,  if  any,  as  may  be 
produced  before  it,  and  that  as  the  result  of  such  hearing  the 
board  may  readopt  such  order,  or  alter,  amend,  modify,  or  extend 
it.  The  action  of  the  Supreme  Court,  in  declaring  the  rate  to  be 
fixed  by  the  board,  is  in  disregard  of  this  statutory  power  con- 
ferred upon  the  latter,  and  which  it  is  entitled  to  exercise  with- 
out any  limitation  put  upon  it  by  the  court  The  power  \o  fix 
rates  is  not  a  judicial  function,  but  a  legislative  one,  and  the 
state  had  created  the  Board  of  Public  Utility  Commissioners  as 
its  agent  for  that  purpose.  An  attempt  by  the  supreme  court  to 
fix  a  rate  is  in  its  essence  an  attempt  to  exercise  a  sovereign 
power  which  has  not  been  delegated  to  it  by  the  state,  but  which 
resides  solely  in  the  le^slative  and  executive  branches  of  the  gov- 
ernment We  conclude,  therefore,  that  the  judgment  of  the 
supreme  court  to  the  extent  just  indicated  must  be  reversed. 

What  we  have  just  said  is  equally  applicable  to  that  part  of 
the  judgment  which  authorizes  the  Hackensack  Water  Company 
to  charge  the  city  of  Hoboken  the  same  rate  which  it  charges  the 
other  municipalities  in  this  litigation,  pending  an  appeal  or  a 
rehearing.  The  effect  of  the  judgment  setting  aside  the  order  of 
the  utilities  Board  was,  as  we  have  already  indicated,  to  restore 
the  conditions  which  existed  prior  to  the  making  of  that  order. 
The  city  of  Hoboken  was  at  that  time  paying  the  contract  rate, 
and  that  contract  rate  was  left  unaltered  by  the  Board.  The 
supreme  court  was  without  power  to  substitute  what  ft  considered 
a  fair  rate  for  that  which  then  existed,  and  its  attempt  to  do  so 
was  extrajudicial  for  the  reason  already  indicated. 

The  water  company  undertakes  to  justify  this  part  of  the  judg- 
ment upon  the  theory  that  it  is  warranted  by  a  provision  con- 
tained in  the  latter  part  of  §  38  of  the  Public  Utilities  Act,  as 
amended  in  1918,  which  provides  that — 

*'The  Supreme  Court  may  order  that  such  rehearing  be  had 
upon  such  terms  and  conditions  as  are  reasonable." 

But  this  provision  must  be  construed  in  the  light  of  the  situa- 
tion with  which  the  legislature  was  dealing,  and  that  is  a  case 
where  a  party  claiming  to  be  aggrieved  by  the  order  of  the  Board 
sought  to  have  that  order  set  aside  by  certiorari  and  a  rehearing 
by  the  Board  directed.  The  rehearing,  if  it  be  granted,  is 
granted  to  the  party  suing  out  the  writ,  and  the  terms  and  con- 
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ditionB  referred  to  in  the  statute  are  such  as  the  court  may  con- 
sider proper  to  be  imposed  upon  the  party  in  whose  favor  the 
rehearing  is  granted.     To  hold  otherwise  would  be  to  attribute 
to  the  legislature  an  intent  to  impose  a  penalty  upon  a  party  to 
the  litigation  who  protested  against  the  rehearing,  in  addition  to 
the  granting  of  the  relief  sought  by  the  prosecutor.    No  such  pur- 
pose   should  be  attributed  to  the  lawmaking  body,  unless  it  is 
eleai-l;y  and  unquestionably  expressed  in  the  statutory  provision. 
The  judgment  under  review,  so  far  as  it  affects  the  city  of 
Hohoken,  will  be  reversed  to  the  extent  indicated. 

^^intum,  J.  (concurring)  :  I  am  in  accord  with  the  conclusion 
reached  by  the  court  in  all  the  cases  submitted,  for  the  reasons 
stated  in  the  opinion,  by  the  learned  Chief  Justice,  except  in  the 
-"oboien  case;  and  while  I  reach  the  same  conclusion  in  that 
case,  2  do  so  upon  a  different  legal  ground. 

Th^  Hoboken  case  presents  the  question  of  a  written  contract 

^^^<iex-  seal,  executed  almost  twenty-five  years  ago,  by  which  the 

^'  ^    is  supplied  with  water  at  its  own  intake,  at  the  northerly 

^^^ciary  line,  and  from  there  conducted  to  the  citizens  of  the 

^  ^    tihrough  its  own  municipal  plant,  which  was  conducted  and 

^^^"^ed  formerly  by  a  board  of  water  commissioners,  and  is 

'V^'^  managed  by  the  city  commissioners,  who  succeeded  to  the 

powers  of  the  former  Board,  under  the  provisions  of  the  Walsh 

Act    That  Board  collected  the  city  water  rents,  formulated  rules 

for  the  use  of  water,  and,  at  stated  periods,  under  the  contract 

provisions,  paid  the  Hackensack  Water  Company  for  the  water 

cwiBUined.     This  situation  differentiates  the  case  from  that  of 

any  of  the  other  litigants.     It  presents  the  question  whether  a 

contract  thus  executed  and  dealing  with  the  property  rights  of 

the  citizens  is  subject  to  legislative  control,  without  the  consent 

of  both  parties  in  interest. 

The  principle  is  fundamental  that  the  property  right  of  the 
corporation,  whether  it  be  a  public  or  private  institution,  is  pro- 
tected by  our  constitutional  limitations.  No  principle  is  better 
settled  by  repeated  adjudications  since  its  initial  promulgation 
in  the  Dartmouth  College  case. 

In  the  cases  referred  to  by  the  learned  Chief  Justice  as  author- 
ity for  the  contention  that  this  contract  of  the  municipal  corpora- 
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tion  is  subject  to  state  control,  it  will  be  observed  that  the  cor^ 
porate  power  involved  was  of  a  public  or  sovereign  nature,  in 
which  the  municipality  was  conceding  public  rights  as  an  instru- 
mentality of  the  state. 

In  the  Atlantic  Coast  Electric  R.  Co.  v.  Public  Utility  Com'rs 
92  N.  J.  L.  168,  P.U.R.1919C,  489,  104  Atl.  218,  12  A.L.R 
737,  the  question  involved  was  the  concession  of  a  public  fran- 
chise in  the  city  streets,  over  which  concededly  the  state  exercises 
jurisdiction,  and  as  to  which  the  power  of  the  state  might  be 
invoked  to  fix  reasonable  rates,  and  that  the  mere  concession  by 
the  municipality  of  a  right  of  way  in  the  streets  did  not  take 
from  the  state  that  power  of  supervision,  or  constitute  a  contract. 

The  same  may  be  said  of  the  CoUingswood  Sewerage  Co.  v. 
Collingswood,  91  N.  J.  L.  20,  P.TT.R1918C,  261,  102  Atl.  901, 
involving  a  concession  by  municipal  consent  under  legislative 
authority  to  conduct  a  sewage  system  in  the  municipality. 
These  cases  manifestly  are  subject  to  the  general  rule  of  law  that 
the  state  may  in  the  public  interest  intervene,  and  exercise  for 
and  by  itself  thoa^p  acts  of  administrative,  legislative,  or  police 
power  which  it  exercised  indirectly  through  a  subordinate  agency. 
State,  ex  rel.  Walsh  r.  Hine,  59  Conn.  50,  21  Atl.  1024,  10 
L.E.A.  83 ;  State  ex  rel.  Law  v.  Blend,  121  Ind.  514,  28  N.  E. 
511,  ;16  Am.  St.  Rep.  411 ;  Baltimore  v.  State,  15  Md.  376,  74 
Am.  Dec.  572;  Commonwealth  v.  Plaisted,  148  Mass.  375,  19 
N.  E.  224,  2  L.E.A.  142,  12  Am.  St.  Rep.  566;  Cooley,  Const. 
Lim.  342. 

But  in  dealing  with  an  executed  contract,  under  seal,  of  almost 
twenty-five  years'  standing,  under  which  the  rights  of  property 
owners  are  fixed,  and  the  values  of  their  property  and  their  fixed 
charges  are,  to  some  extent,  at  least,  admeasured  and  determined, 
no  difference  can  be  perceived  between  such  a  document  and  that 
of  similar  compact  between  private  parties.  The  right  of  con- 
stitutional protection  is  recognized,  and  the  differentiation  be- 
tween a  property  right  so  acquired  and  a  public  or  governmental 
privilege,  involving  an  administrative  right  such  as  a  franchise 
or  concession  for  general  public  use  is  recognized  in  many  well- 
considered  cases.    Judge  Cooley  observes: 

"Such  rights  in  property  as  the  [municipal]  corporation  ac- 
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quiresy  ...  are  protected  by  the  same  reasons  which  shield 
similar  rights  of  individuals/'    Id.,  p.  844,  and  cases  cited. 

So,  also,  it  is  observed : 

"With  respect  to  property  which  a  municipal  corporation  has 
acquired  in  its  private  or  proprietary  capacity,  the  legislature  is 
subject  to  the  same  constitutional  limitations,  as  restrict  its  con- 
trol over  the  property  of  a  private  corporation,  .  .  .  and  it 
cannot  take  the  control  of  such  property  from  the  hands  of  the 
municipality,  and  turn  it  over  to  officers  under  the  direct  super- 
vision of  the  state."  19  R.  C.  L.  760.  Board  of  Education  v. 
Blodgett,  155  HI.  441,  40  K  E.  1025,  31  L.R.A.  70,  46  Am. 
St.  Eep.  348 ;  Street  v.  Varney  Elec.  Sup.  Co.  160  Ind.  338,  66 
N.  E.  895,  61  L.R A.  154,  98  Am.  St.  Rep.  325 ;  People,  ex  rel. 
Rodgers  v.  Coler,  166  K  Y.  1,  59  K  E.  716,  52  L.R.A.  814,  82 
Am.  St  Rep.  605. 

It  is  manifest,  therefore,  that  the  Public  Utilities  Board  were 
correct  in  declining  to  interfere  in  this  instance  with  a  property 
right,  which  was,  therefore,  not  within  the  classification  of  a  pub- 
lic utilities,  subject  to  their  jurisdiction.  Upon  that  ground  the 
conclusion  reached  by  the  supreme  court  is  not  legally  support- 
able, and  should  be  reversed. 

Justice  Black  and  Judge  White  request  me  to  state  that  they 
concur  in  this  view. 


KBW  YORK  PUBLIO  SERVICE  COMMISSION. 

BE  WALTER  H.  ENGELKE,  et  al. 
[Case  No.  446.] 

Interstate  eammerce  «  Motor  transportation  —  Commission  jurisdiC' 
tian. 

The  New  York  Public  Service  CommiBsion  has  jurisdiction  over  an 
application  for  a  certificate  of  convenience  and  necessity  to  operate  a 
motor  vehicle  line  in  competition  with  an  existing  railroad  service  al- 
though part  of  such  route  crosses  the  state  line. 

[March  30,  1922.] 

Petition  for  a  certificate  of  public  convenience  and  necessity 
for  the  operation  of  a  stage  route;  petition  denied. 

P.U.R.1922C. 


Digitized  by  VjOOQIC 


72  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

Appearances:  Walter  H.  Engelke  and  James  E.  Armstrong, 
the  petitioners  in  person  and  by  Edward  F.  Ronan,  their  attor- 
ney; Hinman,  Howard  &  Kattell  (Archibald  Howard,  present), 
counsel  for  the  Delaware  &  Hudson  Company ;  Wilbur  Fling,  in 
person,  and  by  Mangan  &  Mangan  (Vincent  Howard,  present) 
his  attorneys;  C.  E.  Scott,  attorney  for  M.  E.  Atkinson. 

Blakeslee,  Commissioner:  This  petition  is  for  a  certificate 
of  public  convenience  and  necessity  for  the  operation  of  a  bus 
line,  to  carry  passengers  and  freight,  from  the  city  of  Bingham- 
ton  to  the  village  of  Windsor,  Broome  county ;  and  through  said 
village  to  a  point  where  the  town  line  of  the  town  of  Windsor, 
Broome  county,  New  York,  intersects  the  state  line  of  the  state 
of  Pennsylvania. 

At  the  hearing  it  appeared  that  a  concurrent  application  was 
being  made  to  the  Public  Service  Commission  of  the  state  of 
Pennsylvania,  for  a  certificate  permitting  the  operation  of  the 
bus  line  from  the  New  York  state  line  to  the  village  of  Susque- 
hanna, Pennsylvania. 

Route: 

The  proposed  route  extends  from  the  city  of  Binghamton,  New 
York,  to  the  village  of  Windsor.  The  distance  is  about  sixteen 
miles.  From  the  village  of  Windsor  the  route  turns  south,  and 
following  the  west  bank  of  the  Susquehanna  river,  proceeds 
south-easterly  to  the  Pennsylvania  state  line. 

This  route  naturally  divides  itself  into  two  parts,  the  first, 
being  that  portion  between  Binghamton  and  the  village  of  Wind- 
sor, and  the  second,  being  the  portion  between  the  village  of 
Windsor  and  the  state  line,  as  a  part  of  the  route  to  Susquehanna, 
Pennsylvania. 

Binghamton-Susquehanna: 

As  to  the  complete  route  between  Binghamton  and  Susque- 
hanna, the  bus  line  would  be  in  competition  with  the  Erie  Rail- 
road, which  now  operates  4  passenger  trains  a  day  in  each  direc- 
tion between  Binghamton  and  Susquehanna,  giving  a  shorter, 
quicker  and  cheaper  service  than  would  be  furnished  by  the 
bus  line.  The  freight  traffic  from  Binghamton  to  Susquehanna 
would  not  seem  to  require  the  operation  of  this  route. 
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BtnghamtoTirWindsor: 

As  to  that  portion  of  the  route  between  Binghamton  and  Wind- 
sor, this  bus  line  would  be  in  competition  with  the  Delaware  & 
Hudson  Eailroad,  which  operates  trains  between  these  points, 
by  way  of  Nineveh.  The  trains  are  run  daily  in  each  direction. 
It  is  true  that  the  service  furnished  is  round  about  and  slow, 
approximately  two  and  one-half  hours  being  required  for  the 
trip,  and  that  an  auto  bus  makes  the  trip  in  1  hour.  But  the 
Commission  has  recognized  this,  and  the  fact  that  public  con- 
venience and  necessity  require  busses  to  be  operated  between 
Bin^amton  and  Windsor,  in  granting  certificates  to  3  bus  lines 
to  so  operate.    These  certificates  are  held  by — 

(1)  M.  E.  Atkinson,  who  operates  busses  between  Bingham- 
ton and  Windsor,  as  a  parte  of  a  route  to  Deposit,  N.  T. 

(2)  Wilbur  Fling,  who  operates  a  bus  between  Binghamton 
and  Windsor,  making  2  trips  daily  in  each  direction. 

(3)  Frost  &  Hibbard,  who  also  hold  a  certificate  anc}  ^rate 
busses  on  this  route  between  these  points,  but  do  not  operate  on 
any  regular  schedule. 

The  Delaware  &  Hudson  Railroad  and  the  3  existing  bus  lines 
would  seem  to  give  all  the  service  that  is  required,  and  public 
convenience  and  necessity  do  not  require  the  granting  of  any 
further  certificates  at  this  time. 

Windsor-Susqiiehanna: 

The  only  existing  service  between  these  points  is  given  by  the 
Delaware  &  Hudson  Railroad.  The  route  of  this  railroad  ex- 
tends from  the  village  of  Windsor,  along  the  east  bank  of  the 
Susquehanna  river,  and  running  through  the  village  of  Lanes- 
boro,  which  is  2  or  3  miles  from  the  village  of  Susquehanna. 
One  train  each  way  is  operated  daily,  in  addition  to  the  extra 
train  hereinbefore  referred  to,  which  stops  at  the  state  line. 

Although  little  evidence  was  introduced  as  to  the  demand  for 
additional  transportation  on  this  particular  portion,  it  may  well 
be  that  public  convenience  and  necessity  would  require  the  grant- 
ing of  a  certificate  allowing  such  operation  between  Windsor  and 
the  Susquehanna,  or  rather  between  Windsor  and  the  Pennsyl- 
vania state  line,  if  that  were  the  extent  of  the  route.  But  the 
petitioners  desire  the  granting  of  a  certificate  for  the  entire  route, 
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more  than  22  miles  in  length,  and  on  which  existing  traffic  is 
fully  provided  for  with  the  exception  of  about  6  miles.       , 

Jurisdiction: 

Some  question  was  raised  at  the  hearing  as  to  the  jurisdiction 
of  this  Commission  over  the  proposed  route  extending  from  a 
point  in  this  state  to  a  terminus  in  another  state.  It  is  felt 
that  this  Commission  has  jurisdiction  over  the  matter.  The 
Public  Service  Commission  of  the  state  of  Pennsylvania,  in  a 
recent  case — Chambersburg,  G.  &  W.  St.  R.  Co.  v.  Hardman, 
P.U.R.1921C,  628,  concur  in  this  view.  "Jitney  or  auto  bus 
transportation,  largely  in  the  hands  of  individuals  and  extend- 
ing over  comparatively  short  routes  crossing  the  state  line,  are 
more  properly  left  to  the  regulatory  control  of  the  state  than  to 
the  control  of  Federal  Government." 

See  also — ^Minnesota  Rate  Cases,  230  TJ.  S.  352,  at  pg.  411, 
57  L.  ed.  1511,  48  L.RA.(N.S.)  1151,  33  Sup.  Ct  Rep.  729, 
Ann.  Cas.  1916d,  18;  Fuller  on  Interstate  Commerce,  84;  Penn- 
sylvania Gas  Company  v.  Public  Service  Commission,  252  U. 
S.  23,  64  L.  ed.  434,  40  Sup.  Ct  Rep.  279,  P.U.R.1920E,  18; 
Missouri  P.  R.  Co.  v.  Ldrrabee  Flour  Mills  Company,  211  U. 
S.  612,  29  Sup.  Ot.  Rep.  214;  United  States  v.  DeWitt,  9  Wall. 
41;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois,  177  U.  S.  514, 
20  Sup.  Ct.  Rep.  722;  Hennington  v.  Georgia,  163  IT,  S.  299, 
16  Sup.  Ct.  Rep.  1086. 

Public  convenience  and  necessity  do  not  require  the  operation 
of  this  route.  It  follows  that  an  order  should  be  entered  denying 
the  petition.  ^        ^ 

Commissioners  Pooley,  Van  Voorhis  and  Semple  concur; 
Chairman  Prendergast,  not  present. 


NEW  YORK  COURT  OF  APPEALS. 

PUBLIC  SERVICE  COMMISSION-,  SECOND  DISTRICT 

V, 

PAVILION  NATURAL  GAS  COMPANY. 

[232  N.  Y.  146,  133  N.  E.  427.] 

Rates  —  Franchises  —  Increases  hy  filing  schedules  —  yatural  gas, 

1.  A  natural  gas  company  has  the  right  to  file  a  schedule   in* 
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creasing  rates  fixed  by  franchiaes  and  agreement  given  or  entered  into 
prior  to  the  time  when  subdivision  12  of  §  66  of  the  New  York  Com- 
mission law,  providing  that  rates  may  be  changed  after  thirty  days* 
notice  to  the  Commission  and  publication  for  thirty  days  as  required 
by  the  order  of  the  Commission,  became  effective. 
Itates  —  Schedules  —  Filing  —  Pendency  of  proceeding. 

2.  The  pendency  of  a  proceeding  instituted  by  a  natural  gas  com- 
pany in  which  it  applied  for  permission  to  raise  rates  does  not  preclude 
the  company  from  increasing  rates  by  filing  a  new  schedule  according 
to  law. 

[November  22,  1921.1 

Appeal  from  a  judgment  of  the  Supreme  Court,  Appellate 
Division,  Third  Department,  reversing  an  order  of  the  Special 
Term  of  the  Supreme  Court  dismissing  a  proceeding  against 
a  Batural  gas  company  which  had  increased  rates  heyond  the 
maximum  fixed  hy  franchise;  order  of  the  appellate  division  re- 
versed, and  judgment  of  the  Special  Term  affirmed. 

Appearances:  J.  M.  E.  O'Grady,  of  Rochester,  for  appellant; 
Ledyard  P.  Hale,  of  Albany,  and  Harry  B.  Mintz,  for  respond- 
ent; Arthur  E.  Sutherland,  of  Rochester,  William  F.  Huyck 
of  Le  Roy,  and  Clarence  H.  Greff,  of  Warsaw,  amici  curicB. 

McLaughlitiy  J.:  The  defendant  is  a  gas  corporation  sup- 
plying natural  gas  to  certain  towns  and  villages  in  the  counties 
of  Wyoming,  Genesee,  and  Livingston,  under  franchises  or  agree- 
ments fixing  the  maximum  rate  to  be  charged,  in  some  cases  at 
40  and  in  others  at  45  cents  per  M  cubic  feet. 

On  August  12,  1919,  the  gas  company  filed  a  petition  with 
the  Public  Service  Commission  for  leave  to  raise  the  rates  to  75 
cents.  Hearings  were  had  upon  the  application  from  time  to 
time  until  February  7,  1920,  when  the  gas  company  filed  with 
the  Commission  a  schedule  of  rates  increasing  the  rates  then 
existing  to  85  cents  per  M  cubic  feet,  with  a  discount  of  10 
per  cent  for  prompt  payment,  same  to  take  effect  March  10, 
1920.  The  Commission,  on  the  15th  of  April  following,  insti- 
tuted this  proceeding,  by  a  petition  which,  after  setting  forth 
the  various  franchises  and  agreements  and  their  acceptance  by 
'  the  gas  company,  alleged  that  from  and  after  March  10,  1920, 
defendant  had  charged  and  collected  85  cents  per  M  cubic  feet, 
contrary  to  the  limitations  of  said  franchises  and  agreements, 

and  without  permission  from  the  Commission  to  do  so.     The 
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defendant's  answer  did  not  controvert  the  material  allegations 
of  the  petition,  but  alleged  as  a  defense  that  by  its  own  act  of 
filing,  on  the  7th  of  February,  1920,  a  schedule  of  rates  with 
the  Commission,  it  had,  under  subdivision  12  of  §  66  of  the 
Public  Service  Commissions  Law  (Consol.  Laws,  c.  48)  legally 
increased  the  rate  to  85  cents  from  and  after  March  10,  1920. 

At  the  conclusion  of  the  hearing  before  the  special  term  the 
material  facts  involved  were  not  disputed.  There  were  simply 
two  questions  of  law  to  be  determined.  One  was  whether  the 
gas  company  could  increase  the  maximum  rates  fixed  in  the 
franchises  and  agreements  by  simply  filing  a  schedule  of  rates 
with  the  Conmiission,  the  same  to  take  effect  thirty  days  there- 
after; and,  second,  whether  it  could  do  so,  notwithstanding  the 
pendency  of  the  proceeding  instituted  by  it 

The  court  at  special  term  held  that  the  gas  company  had 
acted  strictly  within  its  l^al  rights  and  dismissed  the  proceed- 
ing. On  appeal  to  the  appellate  division,  that  court,  one  of  the 
justices  dissenting,  reversed  the  judgment  and  granted  a  new 
trial.  The  gas  company  appeals  to  this  court,  giving  the  usual 
stipulation  for  judgment  absolute  in  case  the  judgment  appealed 
from  be  affirmed. 

[1]  Subdivision  12,  of  §  66,  of  the  Public  Service  Conaimis- 
sions  Law,  which  in  its  present  form  went  into  effect  June  14, 
1910  (Laws  1910,  chap.  480),  after  giving  the  Commission 
power  to  require  gas  cwporations  to  file  schedules  of  rates,  pro- 
vides as  follows: 

"...  Unless  the  Commission  otherwise  orders,  no 
change  shall  be  made  in  any  rate  or  charge,  or  in  any  form  of 
contract  or  agreement  or  any  rule  or  regulation  relating  to  any 
rate,  charge  or  service,  or  in  any  general  privilege  or  facility, 
which  shall  have  been  filed  and  published  by  a  gas  corporation, 
.  .  .  except  after  thirty  days'  notice  to  the  Commission  and 
publication  for  thirty  days  as  required  by  order  of  the  Commis- 
sion, which  shall  plainly  state  the  changes  proposed  to  be  made 
in  the  schedules  then  in  force  and  the  time  when  the  change  will 
go  into  effect.  The  Commission  for  good  cause  shown  may  allow- 
changes  without  requiring  the  thirty  days'  notice  under  such 
conditions  as  it  may  prescribe.  No  corporation  or  municipality 
shall  charge,  demand,  collect  or  receive  a  greater  or  less  or  dif- 
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ferent  compensation  for  any  service  rendered  or  to  be  rendered 
than  the  rates  and  charges  applicable  to  such  services  as  speci- 
fied in  its  schedule  filed  and  in  effect  at  the  time.     •     •     .  " 

This  provision  of  the  statute  was  in  force  when  certain  of  the 
towns  and  villages  gave  their  consent  to  the  defendant  to  main- 
tain and  operate  its  gas  mains  within  the  municipalities.  This 
court  has  held,  as  to  similar  consents  (North  Hempstead  v.  Pub- 
lic Service  Corp.  231  N.  Y.  447,  P.U.R1921E,  713,  132  N. 
£.  144),  that  by  implication  the  statute  became  a  part  of  the 
terms  of  the  consent,  and  that  a  gas  company  on  complying  with 
the  statute  was  empowered  to  abrogate  the  rates  stipulated  in 
the  franchises  or  agreements,  and  to  put  into  operation  a  new 
schedule,  of  just  and  reasonable  rates  and  charges.  The  right, 
therefore,  of  the  gas  company  to  file  a  schedule  increasing  the 
rates  as  to  all  franchises  and  agreements  given  or  entered  into 
subsequent  to  the  time  when  subdivision  12  became  effective  has 
been  settled  and.  determined  by  this  court.  The  right,  however, 
to  increase  rates  specified  in  franchises  and  agreements  made 
prior  to  that  time  was  not  passed  upon  in  the  North  Hempstead 
Case,  j 

That  question  is  now  presented,  since  some  of  the  franchises 
or  agreements  here  under  consideration  were  made  or  entered 
into  prior  to  the  time  the  statute,  in  its  present  form,  took  effect. 
It  is  argued  that  as  to  them  there  is  no  power  on  the  part  of  a 
gas  company  to  increase  its  rates.  But  I  am  of  the  opinion  that 
the  same  rule  applied  to  them.  There  was  implied  in  all  of 
such  franchises  or  agreements,  and  coupled  with  the  terms  there- 
of, a  provision  that  the  legislature,  in  the  exercise  of  its  powers^ 
might  thereafter,  either  itself,  or  acting  through  another,  regu- 
late the  rates  thus  fixed,  and  increase  or  lower  them.  There  is 
nothing  in  the  statute  to  indicate  that  the  right  of  a  gas  com- 
pany, of  its  own  motion,  to  file  a  schedule  of  rates,  is  to  apply 
only  to  franchises  or  agreements  as  to  rates  thereafter  entered 
into.  The  reason  which  induced  this  court  to  hold  that  a  gas 
company  might  increase  its  rates  as  to  agreements  or  franchises 
granted  after  the  amendment  of  1910  applies  equally  to  those 
theretofore  granted.  So  that,  under  the  statute  as  it  now  stands, 
a  gas  company  has  the  legal  right  to  increase  its  rates,  and  make 
the  increase  effective  80  days  after  filing  with  the  Commission 
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its  schedule  of  new  rates.  If  complaint  be  filed  with  the  Com- 
mission against  the  proposed  increase  or  if  the  Commission 
itself  sees  fit  to  act  without  a  complaint;  then  a  hearing  may  be 
had  before  the  Public  Service  Commission  as  to  the  propriety 
of  the  proposed  increase.  At  the  conclusion  of  such  proceeding 
the  Commission  is  clothed  with  power,  if  the  new  rate  be  found 
excessive,  to  annul  or  modify  it,  according  as  the  facts  developed 
jtistify.  People  ex  rel.  South  Glens  Falls  v.  Public  Service 
Commission,  225  N.  Y.  216,  P.U.E.1919C,  374,  121  N.  E. 
777.  This  method  of  increasing  rates  without  first  obtaining 
an  adjudication  as  to  their  reasonableness  may  appear,  as  pointed 
out  in  Town  of  North  Hempstead  v.  Public  Service  Corp.  of 
L.  I.,  supra,  "defective  and  illogical,  but  no  constitutional  limi- 
tation on  legislative  power  interdicts  it" 

[2]  Nor  did  the  proceeding  instituted  by  the  gas  company  in 
1919,  and  which  was  pending  at  the  time  the  schedule  increasing 
the  rates  was  filed,  prevent  the  gas  company  from  filing  such 
schedule.  Public  Service  Commission  v.  Iroquois  Natural  Gas 
Co.,  184  App.  Div.  286,  P.U.R.1918F,  687,  171  N.  Y.  Supp. 
:379,  affirmed,  without  opinion,  226  N.  Y.  580,  123  N.  E.  885- 
In  the  Iroquois  Case  a  schedule  of  rates  was  filed,  as  here,  pend- 
ing a  hearing  before  the  Public  Service  Commission,  to  increase 
rates,  and  this  court,  in  affirming  the  judgment  of  the  appellate 
division,  held  that  such  course  was  proper.  Counsel  for  the 
Commission,  however,  seeks  to  distinguish  that  case  from  the 
present  one  on  the  ground  that  the  decision  there  did  not  involve 
an  increase  over  the  franchise  rates,  but  simply  involved  the 
violation  of  an  order  of  the  Commission  and  a  stipulation  entered 
into  between  the  gas  company  and  the  city  of  Buffalo.  That 
fact,  however,  does  not  in  any  way  destroy  or  weaken  the  force 
of  the  decision,  which  is  to  the  effect  that  under  the  statute  a 
gas  company  has  the  right  to  increase  its  rates  in  the  manner 
pointed  out  by  the  statute,  while  a  proceeding  is  pending  before 
the  Commission,  for  the  purpose  of  fixing  rates. 

When  the  decision  in  the  Iroquois  Case  is  read  in  connection 
with  the  decision  in  People  ex  rel.  South  Glens  Falls  v.  Public 
Service  Commission,  supra,  it  will  be  seen  that  the  Commission 
had  jurisdiction  to  fix  a  rate,  notwithstanding  the  one  fixed  in 
the  franchises  or  a^eements,  and  that  the  statute  sanctions  an 
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increase  pending  the  decision  of  the  Commission.  The  language 
of  subdivision  12  of  §  66  is  broad  and  comprehensive  enough  to 
cover  all  agreements  or  franchises,  whether  made  or  graated 
before  or  after  the  amendment,  and  the  fact  that  a  proceeding 
ifl  pending  does  not  in  any  way  limit  the  application  of  the  stat- 
ute or  prohibit  a  new  rate  being  fixed  by  the  company  itself. 

It  follows  that  the  order  of  the  appellate  division  should  be 
reversed,  and  the  judgment  of  the  special  term  affirmed,  with 
costs  in  this  court  and  in  the  appellate  division. 

Hiscock,  C.  J.,  and  Cardoza,  Crane,  and  Andrews,  JJ.,  eon- 
cur;  Hogan  and  Pound,  J  J.,  not  voting. 
Order  reversed,  etc. 
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BLUEFIELD  WATERWORKS  &  IMPROVEMENT  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

'  [No.  4447.] 

(—  w.  Va.  — ,  110  S.  E.  206.) 

Return  —  Basis  ^  Fair  value. 

1.  The  true  basis  for  rate -making  purposes  for  a  public  utility 
if  the  actual  fair  value  of  its  investment  at  the  time  used  and  useful 
in  the  business  of  furnishing  service  to  the  public. 

Valuation  —  Original  cost  —  Value  of  service  rendered. 

2.  In  the  case  of  a  public  utility,  the  original  cost  considered  in 
connection  with  the  history  and  growth  of  the  utility,  and  the  value 
of  the  service  rendered,  constitute  the  principal  elements  to  be  consid- 
ered in  connection  with  rate  making. 

Valuation  —  Water  utility  —  Springs, 

3.  In  estimating  the  value  of  the  property  and  capital  employed 
by  a  water  company  in  the  public  service,  the  value  of  the  springs  on 
lands  purchased  as  a  source  of  water  supply,  in  proximity  to  the 
municipality  served,  as  a  general  rule,  is  properly  limited  to  the  actual 
amount  invested  by  the  utility  therein,  particularly  so  when  there  are 
other  sources  of  supply  that  may  be  obtained,  as  a  river  or  other  nat- 
ural water  course,  and  the  municipality  must  be  deemed  to  have  been 
located  with  reference  to  such  natural  sources  of  water  supply  employed 
by  the  company. 

Return  —  Temporary  rates  —  Water  —  Commiasion  power. 

4.  Fixing  the  rate  of  8  per  cent  on  the  fair  value  of  the  property 
P.U.R.1922C. 
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employed  by  such  utility,  determined  as  aforesaid,  and  based  on  prior 
earnings  and  estimated  savings  of  expense,  etc,  orer  previous  year% 
after  deducting  therefrom  alL  necessary  and  proper  operating  ezpenaea 
and  taxes,  to  continue  for  a  certain  period,  was  within  the  power  of  the 
Public  Service  Commission,  as  a  means  of  subsequently  determining 
what  such  rates  should  afterwards  be  on  the  subsequent  report  of  the 
vtility  to  enable  it  to  earn  such  reasonable  rate  of  income. 

Return  —  Reasonableness  <—  Factors  considered  ^  Attraction  of  eapi' 
tal. 

6.  In  determining  the  value  of  the  property  of  a  public  utility  so 
employed  in  the  public  service  and  the  rate  it  should  be  allowed  to 
earn,  however,  each  case  must  depend  upon  and  be  controlled  by  its 
own  peculiar  facts,  and  the  court  will  not  interfere  with  the  order  of 
the  Public  Service  Commission  unless  the  rate  allowed  is  unreasonably 
low  or  unreasonably  high. 

Valuation  —  Contemplated  investment  —  Extensions  —  Additions. 

6.  A  public  utility  has  no  right  to  a  rate  sufficient  to  cover  the 
cost  of  expenditures  for  additions  to  its  plant  in  advance  of  the  actual 
installation  of  such  extensions  or  additions  and  their  employment  in 
the  public  service. 

Service  —  Powers  of  Commission  —  Extensions, 

7.  The  Public  Service  Commission  may  lawfully  require  a  public 
utility  to  make  extensions  and  additions  to  its  plant  when  they  are 
necessary  to  enable  it  to  serve  the  public  as  required  by  law  or  the 
provisions  of  its  contract  or  franchise. 

[December  14,  1921.] 

Headnotes  by  the  Coubt. 

Petition  by  water  utility  against  the  Public  Service  Com- 
mission to  review  and  suspend  a  judgment  of  the  Commission 
fixing  water  rates ;  judgment  affirmed.  For  Commission  opinion, 
see  P.U.R.1921E,  655. 

Appearances :  Sanders,  Crockett,  Fox  &  Sanders,  of  Bluefield, 
for  petitioner ;  Bussell  S.  Ritz,  of  Bluefield,  for  respondent  city 
of  Bluefield. 

Miller,  J. :  We  are  petitioned  to  review  and  suspend  the  judg- 
ment of  the  Public  Service  Commission  in  this  case,  pronoui.eed 
on  September  7,  1921,  on  several  grounds. 

First,  that  the  Commission  erroneously  fixed  the  sum  of 
$460,000  as  the  value  of  petitioner's  plant  for  rate-making  pur- 
poses, instead  of  the  sum  of  $900,000,  which  it  contends  was 
justified  by  the  facts  and  the  law  controlling  the  Commission  in 
such  cases.  From  the  written  opinion  of  the  Commission,  we 
find  that  it  ascertained  the  value  of  the  petitioner's  property  for 
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rate  making,  "after  maturely  and  carefully  considering  the  vari- 
ous methods  presented  for  the  ascertainment  of  fair  value  and 
giving  su9h  weight  as  seems  proper  to  every  element  involved 
and  all  the  facts  and  circumstances  disclosed  by  the  record." 
The  reports  of  Qallaher,  engineer  employed  by  the  Public  Service 
Commission,  and  Howson,  engineer  employed  by  the  applicant, 
were  given  special  consideration  by  the  Commission.  Gallaher's 
report  was  that  the  physical  condition  of  the  property  was  81 
per  cent,  showing  a  depreciation  of  19  per  cent,  and  that  by  ap- 
plying this  percentage  to  applicant's  gross  investment,  which, 
including  the  value  of  the  plant  of  the  Bluefield  Valley  Water- 
works Company  owned  by  it  and  representing  an  investment  of 
$25,000,  amounted  to  about  $500,000  left  the  present  sound 
value  of  the  property  $405,000,  and  if  to  this  sum  should  be 
added  allowance  of  10  per  cent  for  going  value,  and  $10,000  for 
working  capital,  the  fair  value  of  applicant's  property  would  be 
approximately  $460,000.  On  the  other  hand  the  report  of  How- 
son,  of  the  reproduction  cost  less  depreciation,  at  prewar  prices, 
showed  the  value  of  the  plant  to  be  $624,548,  approximately 
$625,000.  And  if  properly  adjusted  by  eliminating  items  in 
excess  of  those  included  in  Gallaher's  report,  aggregating  $204,- 
000,  and  adding  allowance  for  going  value  and  working  capital, 
the  result  would  be  $477,500. 

The  contention  of  applicant's  counsel,  however,  is  that  the 
Commission  should  have  determined  the  value  of  the  plant  with 
reference  to  the  sum  of  $1,193,663,  the  cost  of  reproduction  new 
Jess  depreciation,  at  1920  prices,  as  reported  by^i^owson,  or  the 
sum  of  $900,000,  reconmiended  by  him  for  rate-iliaking  purposes, 
arrived  at  by  dividing  by  two  the  aggregate  of  $625,000,  found 
by  Gallaher,  based  on  reproduction  new  less  depreciation  at  pre- 
war prices,  and  Howson's  estimate  based  on  1920  prices.  This 
estimate  of  Gallaher,  it  seems,  was  based  on  the  average  prices 
prevailing  for  the  period  of  five  years  between  1910  and  1915. 

[1]  In  our  opinion  the  Commission  was  justified  by  the  law 
and  by  the  facts  in  finding  as  a  basis  for  rate  making  the  sum  of 
$460,000.  No  fixed  standard  or  formula  applicable  to  all  cases 
has  yet  been  establi^iQ^  by  statute,  judicial  decisions,  or  by  the 
judgment  of  Public  Service  Commissions.  Courts  and  Commis- 
sions have,  as  in  the  instant  case,  been  mainly  controlled  by  the 
P.U.R.1&22C.  6 
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the  facts  developed  in  each  individual  case.  In  our  case  of  City 
of  Huntington  v.  Public  Service  Commission,  110  S.  E.  192, 
decided  at  the  present  term,  we  considered  the  tru^  basis  for 
rate  making  "the  actual  fair  value  of  the  investment  at  the  time 
used  and  useful  in  the  business  of  furnishing  service  to  the  pub- 
lic.'' This  was  held  to  be  the  true  basis  in  the  leading  case  of 
Smyth  V.  Ames,  169  TJ.  S.  466,  18  Sup.  Ot.  Rep.  418,  42  L.  ed. 
819.     In  that  case  the  court  said: 

"We  do  not  say  that  there  may  not  be  other  matters  to  be  re- 
garded in  estimating  the  value  of  the  property.  What  the  com- 
pany is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that 
which  it  employs  for  the  public  convenience." 

That  the  basis  of  production  new  less  depreciation  cannot  be 
adopted  with  fairness  to  the  utility  or  to  the  public  is  well  illus- 
trated in  the  case  of  Steenerson  v.  Great  Northern  R.  Co.  69 
Minn.  353,  72  N.  W.  713,  where  it  is  supposed  that  at  the  time 
the  railroad  was  built  rails  cost  $85  per  ton  and  the  present  price 
was  only  $16  per  ton,  so  that  when  built  the  railroad  cost  $40,000 
per  mile,  and  if  built  at  the  time  of  the  controversy,  it  could  be 
built  for  $12,000  per  mile.  In  such  a  case  it  would  be  unfair 
to  the  corporation  to  take  as  a  basis  for  revaluation  the  repro- 
duction cost  new  less  depreciation.  The  Minnesota  rule,  so- 
called,  has  not  received  the  approval  of  many  of  the  state  or  Fed- 
eral courts.  2  Wyman  on  Public  Service  Corporations,  §  1107 
et  seq.  In  our  case  of  Coal  &  Coke  E.  Co.  v.  Conley,  67  W.  Va. 
129,  67  S.  E.  613,  it  is  said: 

"It  seems  tb^  generally  held  that,  in  the  absence  of  peculiar 
tind  extraordinarj'  conditions,  such  as  a  more  costly  plant  than 
the  public  service  of  the  community  requires,  or  the  erection  of 
a  plant  at  an  actual,  though  extravagant,  cost,  or  the  purchase 
•of  one  at  an  exorbitant  or  inflated  price,  the  actual  amount  of 
money  invested  is  to  be  taken  as  the  basis,  and  upon  this  a  re- 
turn must  be  allowed  equivalent  to  that  which  is  ordinarily  re- 
ceived in  the  locality  in  which  the  business  is  done,  upon  capital 
invested  in  similar  enterprises.  In  addition  to  this,  considera- 
tion must  be  given  to  the  nature  of  the  investment,  a  higher  rate 
being  regarded  as  justified  by  the  risk  iflP«ient  to  a  hazardous 
investment." 

[2]  That  the  original  cost  considered  in  connection  with  the 
P.U.R.1922C. 
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history  and  growth  of  the  utility  and  the  value  of  the  services 
rendered  constitute  the  principal  elements  to  be  considered  in 
connection  with  rate  making,  seems  to  be  supported  by  nearly  all 
the  authorities.  Whitten  on  Valuation  of  Public  Service  Corpo- 
rations^ c  y,  page  82  et  seq.  All  the  leading  cases  on  the  sub- 
ject are  there  discussed.  See,  also,  2  Wyman  on  Public  Service 
Corp.  c  XXXII,  covering  the  same  subject.  In  the  case  at  bar, 
Ihe  Commission,  agreeable  to  these  authorities,  properly  took 
into  consideration  all  the  elements  going  to  establish  the  fair 
value  of  the  petitioner's  property  on  which  it  is  entitled  to  earn 
a  fair  return,  and  we  perceive  no  error  therein  justifying  us  in 
suspending  its  order  on  that  ground.  It  has  included  a  fair  sum 
for  going  value,  working  capital,  and  the  value  of  the  utilities 
employed  in  connection  therewith. 

[3]  One  of  the  points  urged  by  counsel  for  the  applicant  is 
that  it  was  entitled  to  have  included  in  the  estimated  value  of  its 
plant  the  supposed  value  of  certain  water  rights  purchased  and 
owned  by  it,  being  the  springs  on  land  purchased,  its  present 
chief  source  of  water  supply.  There  was  included  in  the  Com- 
mission's estimate  the  actual  amount  invested  in  the  subsidiary 
company,  the  Bluefield  Valley  Waterworks  Company,  but  the 
Commission  denied  the  right  of  the  applicant  to  value  these  water 
rights  beyond  the  actual  cost  of  the  land  on  which  the  springs 
are  located.  The  applicant^  to  fulfill  the  obligation  of  its  fran- 
chise, was  bound  to  obtain  a  supply  of  water  from  some  source. 
The  only  source  of  its  supply  was  these  springs  and  the  Bluestone 
river.  The  city  of  Bluefield,  whose  inhabitants  it  serves,  was 
doubtless  located  with  reference  to  these  sources  of  water  supply, 
and  it,  and  not  the  utility  company  employing  them,  was  entitled 
to  the  benefits  of  their  relative  location.  The  Commission  was 
not  able  to  say,  without  much  speculation,  that  these  springs  had 
any  value  beyond  the  value  of  the  land  on  which  they  were 
located,  which  was  included  in  the  Commission's  estimate.  In 
the  case  of  Sherman  v.  California-Michigan  Land  &  Water  Co. 
P.TJ.E.1918D,  93,  a  water  rate  case,  the  California  Railroad 
Commission  refused  to  allow  anything  for  percolating  waters, 
aside  from  the  value  of  the  water-bearing  lands,  considered  for 
all  available  uses  they  might  be  put  to,  including  the  pumping 
of  water  therefrom.    In  Re  United  Fuel  Gas  Co.  P.U.R.1920C, 
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583,  our  Public  Service  Commission,  in  accordance  with  numer- 
ous decisions,  held  that  the  gas  company,  while  entitled  to  charge 
a  rate  based  on  the  value  of  the  property  it  devoted  to  the  public 
use,  was  not  entitled  to  add  to  this  a  value  brought  about  by  ap- 
preciation of  the  land  due  to  the  discovery  of  large  quantities 
of  gas.  The  petitioner,  in  addition  to  the  springs,  had  as  a  source 
of  supply  the  Bluestone  Eiver,  and  it  does  not  appear  that  the 
springs  land  had  any  advantages  over  the  river,  in  point  of  econ- 
omy, in  supply  or  operation  of  its  plant.  It  does  appear  that  the 
springs  owned,  did  not  at  all  times  furnish  an  adequtae  supply 
of  water  and  would  not  do  so  without  the  erection  of  impounding 
tanks  at  great  expense,  where  as  the  river  would  furnish  an  am- 
ple supply  of  water,  if  the  water  therefrom  was  requisitioned  in 
the  proper  way.  In  San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  19  Sup.  Ct.  Rep.  804,  43  L.  ed.  1154,  the 
question  of  the  right  to  include  for  rate  making  the  supposed 
value  of  water  rights  was  mooted,  but  not  decided.  And  the  same 
question  was  raised,  but  not  decided,  in  Denver  v.  Denver  Union 
Water  Co.  246  U.  S.  178,  193,  38  Sup.  Ct.  Eep.  278,  P.U.R. 
1918C,  640,  62  L.  ed.  649.  The  cases  cited  and  specially  relied 
on  by  petitioner  are  Fairbank  v.  United  States,  181  U.  S.  283, 
21  Sup.  Ct.  Rep.  648,  45  L.  ed.  862,  and  United  States  v.  Gettys- 
burg Elec  R.  Co.  160  U.  S.  668,  16  Sup.  Ct  Rep.  427,  40  L. 
ed.  576.  These  were  condemnation  cases,  in  which  the  question 
of  the  value  of  franchises  was  considered.  For  rate  regulation 
the  value  of  a  franchise  is  not  generally  considered,  such  value 
being  based  on  the  capacity  to  earn  profits;  this  for  the  reasons 
stated  in  2  Wyman  on  Public  Service  Corp.-  §  1104,  and  consid- 
ered by  Mr.  Justice  Peckham  in  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  29  Sup.  Ct.  Rep.  192,  53  L.  ed.  382,  48  L.R.A. 
(N.S.)  1134,  15  Ann.  Cas.  1034. 

The  next  point  which  need  be  considered  is  that  the-  rate  fixed 
by  the  Public  Service  Commission,  determined  by  adding  to  peti- 
tioner's monthly  bills,  based  upon  its  rates  per  thousand  gallons, 
a  surcharge  of  16  per  cent  of  the  amount  thereof,  but  not  to 
apply  to  minimum  rates,  effective  from  and  after  applicant's 
meter  readings  in  the  month  of  August,  1921,  is  inadequate. 
The  Commission  estimated  that  with  this  increase  in  rates,  the 
applicant,  out  of  the  estimated  gross  income,  based  on  prior  earn- 
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ings  and  estimated  savings  of  expenses,  etc.,  over  previous  years, 
«nd  after  deducting  therefrom  all  necessary  and  proper  operating 
expenses  and  taxes,  would  be  enabled  to  earn  8  per  cent  on  the 
fair  value  of  its  property  fixed  at  $460,000,  for  a  proper  return 
and  depreciation.  This  rate  being  based  upon  estimates  of  re- 
ceipts, expenses,  and  deductions,  the  Commission  did  not  under- 
take to  make  the  rates  permanent,  but  to  remain  effective  until 
November  1,  1921,  unless  before  that  time  suspended,  and  re- 
quired the  applicant,  as  soon  as  the  information  could  be  ob- 
tained, but  not  later  than  October  1,  1921,  to  furnish  it  certain 
specified  data  covering  its  income  and  operating  expenses  for  the 
period  of  six  months  prior  Jbo  June  30,  1921,  and  other  data, 
which  would  enable  the  Commission  to  modify  or  correct  its  esti- 
mate and  make  any  further  order  in  the  case  called  for  by  the 
facts,  these  to  be  disclosed  in  order  to  enable  it  to  deal  justly  with 
the  applicant  and  the  public  served  by  it. 

[4]  It  is  contended,  however,  that  the  rate  of  8  per  cent  on 
the  value  of  the -property,  even  as  fixed  by  the  order  of  the  Com- 
mission, is  not  adequate,  but  grossly  inadequate,  based  on  the 
actual  value  of  the  property  when  arrived  at  upon  the  proper 
basis.  It  is  probably  unnecessary  to  consider  this  question.  As- 
suming that  the  correct  amount  is  the  present  actual  value  of  the 
property  devoted  to  the  public  use,  the  Commission  appears  to 
Lave  reached  its  conclusion  by  considering,  not  only  the  cost  of 
reproduction  new  less  depreciation,  but  all  other  proper  elements 
throwing  light  upon  the  subject,  and  warranted  by  the  facts  and 
authorities,  including  the  amount  of  the  original  investment,  and 
the  fact  that  the  capital  investment  and  the  depreciation  account 
carried  on  the  books  of  the  company  was  far  less  than  that  fixed 
by  the  Commission  as  the  value  of  the  property  for  rate  making 
purposes.  The  Commission  included  in  its  estimate  the  actual 
cost,  at  prevailing  prices,  of  improvements  made  since  1917, 
when  the  value  of  the  property  for  rate-making  purposes  was 
fixed  at  $360,000. 

[5]  It  is  argued  that  the  rate  of  net  return  ought  to  be  suffi- 
cient to  induce  capital  to  engage  in  such  public  enterprises,  and 
that  the  estimated  net  income  to  cover  return  and  depreciation 
will  not  be  sufficient  for  that  purpose  in  view  of  present  prevail- 
ing rates  of  interest  and  incomes  from  other  classes  of  business. 
But  why  not  t    Is  not  6  per  cent  net,  clear  of  taxes  and  all  oper- 
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ating  expenses,  including  a  sum  equal  to  2  per  cent  for  deprecia- 
tion, as  good  or  better  than  returns  from  most  enterprises  of  a 
similar  character?  Legislatures  and  Public  Service  Commis- 
sions exercising  legislative  functions  are  not  to  be  tied  down  to 
fixed  rates  of  income.  Every  case  must  be  controlled  by  its  own 
facts,  and  in  no  case  will  the  courts  interfere  unless  the  rate  al- 
lowed is  unreasonably  low  or  unreasonably  high.  Beyond  this 
courts  have  no  right  to  interfere  with  the  rate-making  authorities. 
Lincoln  Gas  &  Electric  Light  Co.  v.  Lincoln,  250  U.  S.  256,  39 
Sup.  Ct.  454,  63  L.  ed.  968 ;  Knoxville  v.  Knoxville  Water  Co. 
212  U.  S.  1,  29  Sup.  Ct.  148,  53  L.  ed.  371;  Coal  &  Coke  Rail- 
way Co.  V.  Conley,  supra. 

[6]  That  a  public  utility  has  no  right  to  a  rate  sufficient  to 
cover  extensions  or  additions  to  its  plant,  we  decided  in  the  Hunt- 
ington case  cited.  And  we  held  in  the  same  case  that  such  a  util- 
ity could  not  properly  be  allowed  a  rate  which  would  give  an 
income  on  investments  for  extensions  and  improvements  not  al- 
ready made.  In  this  case,  there  was  much  evidence  going  to  show 
that  the  applicant  had  not  been  performing  faithfully  the  obliga- 
tioiis  of  its  franchise;  that  it  had  been  furnishing  a  very  inade- 
quate supply  of  water,  of  which  much  complaint  had  been  made 
and  lodged  against  it,  to  the  extent  that  the  Commission  felt 
called  upon  to  order  the  applicant  to  submit  plans  for  extensions 
and  improvements,  to  enable  it  to  discharge  its  duty  to  the  public 
under  its  franchise.  These  facts  the  Commission  had  the  right 
to  take  into  consideration  in  prescribing  rates. 

[7]  The  last  point  made  by  petitioner  is  that  the  Commission 
ordered  it  to  submit  plans  for  the  requisite  improvements.  That 
this  action  of  the  Commission  is  fairly  within  the  authority 
given  it  by  the  statute,  there  can  be  no  doubt.  Besides,  the  fran- 
chise, in  evidence,  requires  it  to  do  what  the  Commission  con- 
templates it  shall  do  by  the  provisions  of  its  order.  So  held  in 
Colimibus  V.  Mercantile  Trust  &  Deposit  Co.  218  U.  S.  645,  31 
Sup.  Ct.  Rep.  105,  54  L.  ed.  1193,  approved  in  the  more  recent 
case  of  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.  235  U.  S.  179,  35  Sup.  Ct.  Rep.  72,  59  L.  ed.  184,  L.R.A. 
1918E,  874,  Ann.  Cas.  1915A,  906. 

For  the  foregoing  reasons,  we  are  of  opinion  to  refuse  to  sus- 
pend the  order  of  the  Public  Service  Commission,  but  to  affirm 
the  same. 
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BE  VILLAGE  OF  EMBARRASS. 

[U-2641.] 

*«>'vice  —  Meters  —  Electricity  —  Wholesale  supply, 

A  municipal  electric  plant  supplying  electricity  at  wholesale  to  a 
public  utility  should  bill  the  company  at  a  rate  on  the  basis  of  the 
i'eading  of  a  master  meter   rather   than   the   readings   of   individual 

deters  when  there  is  no  particular  reason  why  it  should  not  be  sold 

•«  delivered. 

[March  30,  1022.] 

-4pi>i^<3^TiON  to  change  the  basis  of  billing  for  energy  sold  to 
fl  paWie  utility  J  application  granted  and  rate  per  kilowatt  hour 
reduced. 

By    tHe  Commission:     Application  was  filed  January  25, 
1922  by  ^e  Village  Board  of  Embarrass  for  a  revision  of  its  rate 
jii\d  ^aais  of  billing  for  electric  energy  sold  by  the  village  to  the 
^atteson  Light  &  Power  Company.     The  existing  practice  of 
^\\e  Municipal  utility  is  to  bill  the  Matteson  Conapany  at  the  rate 
oi  S  cents  per  kilowatt  hour  on  the  basis  of  the  reading  of  in- 
dividual meters.    The  Board  asks  that  the  reading  of  the  master 
jneter  be  fixed  as  the  basis  of  billing. 

Hearing  was  held  January  31,  1922  at  the  village  hall,  Em- 
barrass. F.  W.  Fredmck,  president,  and  J.  McClone,  clerk, 
appeared  on  behalf  of  the  Village  Board.  Frank  Wait  appeared 
on  behalf  of  the  Matteson  Light  &  Power  Company. 

Investigation  shows  that  for  the  five  months  ended  December 
31, 1921  the  master  meter  registered  2,910  kilowatt  hours.  Dur- 
ing the  same  period  the  individual  meters  supplying  consumers 
of  the  Matteson  Company  registered  1,236  kilowatt  hours,  in- 
dicating a  loss  of  1,676  kilowatt  hours,  or  57.6  per  cent.  While 
this  loss  may  appear  excessive,  examination  of  data  taken  from 
six  purely  rural  companies  operating  under  conditions  similar 
to  the  Matteson  Company  indicates  that  the  weighted  average 
loss  was  56.1  per  cent  during  1921.  It  is  seen,  therefore,  that 
the  unaccounted  for  energy  in  this  case  is  not  far  from  the 
average  figure.  The  losses  for  individual  months,  during  the 
P.U.R.1922a 
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.five  months'  period  for  which  records  are  available,  exceed  the 

above  figure.     The  month  of  August,  1921,  for  example,  shows 

63  per  cent  of  unaccounted  for  electric  energy. 

In  order  to  check  the  accuracy  of  the  master  meter  installed  at 

Embarrass  a  test  was  made  on  March  9,  1922,  the  results  of 

which  were  as  follows : 

\ 
Record  of  Test  of  Master  Meter  on  Matteson  Light  and  Power  Company  Line, 
Meter  as  found — 

100%  power  factor  ^  load  98% 

100%  power  factor  J    load  99i% 

50%  power  factor i full  load  99.7%  ave. 

Meter  as  left — 

100%  power  factor  ^  load  100% 

100%  power  factor  t    load  99.9% 

60%  power  factor  full  load  100.4% 

Reading  of  meter  before  test  4,020  kw.  hrs. 

Reading  of  meter  after  test  '. 4,030  kw.  hrs. 

The  above  data  indicate  that  the  meter  has  been  registering 
in  conformity  with  the  standards  of  service  and  may  equitably 
be  used  as  the  basis  of  registering  energy  sold  the  Matteson  Light 
&  Power  Company. 

In  order  to  determine  the  equitableness  of  the  rate  charged, 
an  audit  was  made  of  the  revenues  and  expenses  of  the  Embarrass 
municipal  electric  plant  for  the  twelve  months  ended  December 
31,  1921.  The  following  table  shows  the  income  account  for 
this  period: 

Beyenuea— 

Municipal  revenue    $240.50 

Commercial  revenue   3,398.36 

Total $3,646.85 

Expenses — 

Labor    $240.46 

Materials  and  miscellaneous 71.91 

Electric  energy  purchased  3,065.79 

Total  above  $3,378.16 

Depreciation    357.02 

Total 8,736.17 

Deficit $88.32 

.Interest  on  funded  debt 178.88 

Deficit  for  year   $267.26 

From  the  foregoing  table  it  is  noted  that  the  earnings  of  the 
utility  failed  to  cover  bare  operating  expenses  to  say  nothing  of 
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a  return  upon  the  utility's  investment.  With  a  plant  value  of 
$8,925,  total  expenses,  including  an  allowance  for  interest  at  6 
per  cent,  would  equal  $4,270.67,  or  $623.82  in  excess  of  the  rev- 
enues. As  a  matter  of  fact,  if  the  village  of  Embarrass,  insfead 
of  carrying  the  losses  on  the  Matteson  line,  had  billed  for  such 
energy  at  the  rate  established  for  service  to  this  line,  additional 
levenue  of  $305.04  would  have  been  received. 

We  believe  that  the  measurement  of  energy  as  a  basis  for  com- 
puting the  bills  to  the  Matteson  Company  should  be  made  at  the 
master  meter  and  that  to  this  extent  the  proposal  to  the  village 
of  Embarrass  should  be  approved.  The  village  is  selling  the 
energy  to  the  Mattesqn  Company  and  there  is  no  particular  rea- 
son why  it  should  not  be  sold  as  delivered.  ,W©  do  not  belie\'e, 
however,  that  under  those  conditions  an  8-cent  rate  will  be 
proper.  This  rate  would  mean  a  cost  for  energy  of  approximate- 
ly 19  cents  per  kilowatt  hour  as  delivered  to  the  customer's 
premises  on  the  Matteson  line.  The  characteristics  of  the  load 
6n  this  line  where  a  very  substantial  part  of  the  energy  is  lost  in 
transformers  make  the  service,  in  our  opinion,  entitled  to  the  reg- 
ular power  rate  of  the  village  of  Embarrass^  or  5  cents  per 
kilowatt  hour* 
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C5HICAG0  ft  NOBTHWESTERN  RAILWAY  COMPANY  et  al. 

V. 

RAILROAD  COMMISSION  et  aL 

[—  Wis.  — ,  185  N.  W.  632.] 

EquUif  —  Cfleati'handa  tnaxitn  ~  When  inapplicable  —  Railroads, 

1.  A  railroad  which  has,  under  claim  of  right,  torn  up  a  epur 
track  with  expeditious  haste  at  an  hour  when  parties  interested  would 
be  unlikely  to  prevent  suoh  action,  is  not  thereby  precluded  from  equit- 
able relief  under  the  ancient  maxim  of  equity  jurisprudence  that  he 
who  comes  into  equity  must  come  with  clean  hands. 

Injunction  —  Comtnisaion  order  —  Reconstruction  of  spur  trade. 

2.  An  injunction  was  granted  to  restrain  the  enforcement  of  a 
Commission  order  requiring  a  railroad  to  reconstruct  a  spur  track  when 
it  appears  that  such  reconstruction  would  cost  from  $2300  to  $2400, 
which  expense  would  be  wasted  if  it  should  be  fiualy  determined  that 
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the  railroad  was  within  its  rights  in  tearing  up  the  track,  tt  appear- 
ing that  damages  to  shippers  in  the  meantime  would  be  dight. 

[December  13,  1921.] 

Appeal  from  a  circuit  court  order  refusing  a  temporary  in- 
junction to  restrain  the  enforcement  of  a  Commission  order  re- 
quiring a  railroad  to  restore  a  spur  track;  order  reversed  and 
cause  remanded  with  direction  to  grant  temporary  injunction. 

The  track  in  question  was  built  in  1883  by  the  plaintiff  com- 
panies at  their  own  expense  to  serve  the  Thompson  Plow  & 
Engine  Company  of  Beloit,  Wisconsin.  Leaving  the  main  track, 
it  passed  along  the  edge  of  the  Kock  river  through  the  property 
of  the  Beloit  Iron  Works,  curved  around  -the  south  end  of  the 
machine  shop  of  that  company,  passed  over  a  tailrace,  and  then 
to  the  mainknd,  where  it  ended  on  the  property  now  owned  by 
the  Thompson  estate,  lessor  of  the  defendant  Thompson  Plow  & 
Engine  Company.  During  the  last  few  years  the  former  esrten- 
sive  business  of  the  Plow  &  Engine  Company  has  much  de- 
creased, the  few  shipments  which  it  made  being  of  less  than  car- 
load lots,  and  not  in  cars  placed  on  this  track. 

The  Beloit  Iron  Works  increased  its  business  substantially, 
found  it  necessary  to  extend  its  shops,  and  in  doing  so  built  an 
addition  over  the  track  in  question,  doors  being  placed  on  each 
side  of  the  shop  to  allow  passage  of  engine  and  cars. 

The  track  was  removed  before  8  o'clock  in  the  morning  and 
the  bridge  before  noon;  the  crew  having  begun  work  at  5:30 
A.  M.,  instead  of  the  usual  hour,  7 :30  or  8  o'clock.  The  stated 
reasons  for  its  taking  up  were  the  lack  of  necessity  for  further 
maintenance,  the  debilitated  condition  of  the  track  and  bridge, 
and  the  request  of  the  Beloit  Iron  Works. 

Informal  complaint  was  made  to  the  Railroad  Commission, 
and  on  September  12th  a  hearing  was  had  on  an  order  to  show 
cause  why  the  track  should  not  be  restored.  On  September  26th, 
the  Eailroad  Commission,  having  found,  in  substance,  that  the 
spur  track  was  a  part  of  the  Chicago  &  Northwestern  system; 
that  it  should  be  operated  for  the  l>enefit  of  shippers ;  that  ship- 
pers were  entitled  to  service  thereon;  that  in  order  that  service 
may  be  rendered  it  would  be  necessary  to  restore  the  track ;  and 
that  the  removal  was  unjustified — ordered  the  track  to  b©  re- 
stored within  twenty  days. 
P.U.R.1922C. 
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The  plaintiff  companies  sought  a  temporary  injunction,  re- 
straining the  enforcement  of  this  order  on  the  ground  that  the 
only  power  possessed  hy  the  Railroad  Commission  to  require  con- 
struction and  operation  of  spur  tracks  is  that  conferred  by  §  1797 
— 11m,  Stats.,  and  that  the  proceeding  before  the  Commission 
in  this  instance  was  not  had  pursuant  to  the  provisions  of  this 
statute,  and  that  the  order  was  not  based  upon  or  entered  in  com- 
pliance with  the  statute. 

The  Eailroad  Commission  made  its  order  on  the  theory  that  a 
railroad  company,  having  constructed  a  spur  track,  may  not,  in 
the  absence  of  some  statutory  provision  covering  the  case,  there- 
after discontinue  it. 

The  trial  judge  refused  to  grant  the  injunction  on  the  ground 
that  plaintiffs  were  not  entitled  to  the  assistance  of  a  court  of 
equity,  since  their  acts  in  removing  the  track  at  an  early  hour 
and  without  giving  notice  were  not  in  conformity  with  equitable 
conduct* 

Appearances:  P.  W.  Sargent  and  R.  N.  Van  Doren,  both  of 
Chicago,  Illinois,  Sanborn,  Blake  &  Aberg,  of  Madison,  and  H. 
H.  Field  and  J.  N.  Davis,  both  of  Chicago,  Illinois,  for  appel- 
lants; William  J.  Morgan,  Attorney  General,  R.  M.  Hoyt, 
Deputy  Attorney  General,  and  A.  T.  Rogers,  of  Madison,  for 
respondents. 

Jones,  J.:  (after  stating  the  facts  as  above).  Although  the 
trial  court  filed  no  written  decision,  it  is  conceded  that  the  order 
appealed  from  was  based  on  the  conclusion  that  plaintiffs  did 
not  come  before  the  court  with  clean  hands.  Our  opinion  will 
be  confined  to  this  question,  and  any  other  subjects  will  be  dis- 
cussed only  so  far  as  they  seem  to  us  to  have  a  bearing  upon  it. 

Counsel  for  plaintiffs  evidently  do  not  expect  at  this  time  a 
decision  on  the  merits  of  the  principal  issue  involved  in  this 
action  and  the  defendants  expressly  object  to  such  a  decision  at 
this  time. 

The  ground  for  claiming  that  plaintiffs'  conduct  was  too  in- 
equitable to  allow  them  to  have  relief  in  a  court  of  equity  is  thus 
summed  up  in  respondents'  brief: 

"For  the  express  purpose  of  avoiding  a  test  of  its  legal  rights 
in  the  circuit  court  of  Rock  county,  it  removed  the  track  with 
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the  greatest  haste  and  at  an  hour  of  the  day  when  the  persons 
interested  in  keeping  the  track  in  place  would  have  no  oppor- 
tunity to  know  of  the  work  or  to  enlist  the  aid  of  the  court  in 
time  if  they  did  learn  of  it;  and  the  admitted  object  of  this  ex- 
traordinary proceeding  was  to  aid  the  'development'  of  one  par- 
ticular industry  regardless  of  its  effect  upon  another  one." 

Defendants'  counsel  have  ably  argued  that  under  §§  1797-2, 
1797-3,  1797-9C,  and  1797-12,  Stats.,  the  Railroad  Commission 
had  the  jurisdiction  to  require  service  on  the  spur  track  in  ques- 
tion, and  that  this  included  the  right  to  compel  the  plaintiffs  to 
restore  the  tracks.  In  other  words,  it  is  the  claim  that  since  the 
])assage  of  the  Railroad  Commission  Act,  railroads  have  no  right 
to  remove  any  spur  tracks  without  the  consent  of  the  Commis- 
sion. 

Counsel  for  plaintiffs  refer  to  several  decisions  of  the  Rail« 
road  Commission  which  they  claim  declare  that  the  Conmiission 
had  no  jurisdiction  to  make  an  order  requiring  railroad  com- 
panies to  continue  to  maintain  spur  tracks  built  at  their  own 
expense  or  to  compel  their  restoration  when  taken  up.  In  the 
case,  Doyle  v.  Minneapolis,  St  P.  &  S.  S.  M.  R  Co.  13  Wis. 
R.  C.  R  620,  622,  the  Commission  said: 

"In  the  present  case,  the  Commission  is  without  jurisdiction 
to  order  the  restoration  of  the  side  track  as  prayed  for.  The 
track  was  installed  before  the  passage  of  the  Railroad  Commis- 
sion Law,  and  was  not  paid  for  in  full  by  the  owners  of  the  in- 
dustry to  which  it  was  originally  built,  nor  in  part  by  the  peti- 
tioner or  her  predecessors.  Its  removal  is,  therefore,  not  subject 
to  the  conditions  imposed  by  §§  1802  of  the  Statutes,  which  pro- 
vides for  the  building  of  spur  tracks  at  the  expense  of  the  indus- 
try desiring  them  and  for  the  removal  only  upon  due  notice  and 
for  good  cause  shown.  If  the  petitioner  desires  to  have  a  new 
spur  track  constructed  to  serve  her  potato  warehouse,  and  is  will- 
ing to  bear  the  p.ost  of  building  the  same,  a  petition  should  be  filed 
with  the  Commission  under  §  1797-llm  of  the  Statutes.  In 
such  a  proceeding  the  Commission  is  empowered  to  order  the  con- 
struction of  such  a  side  track  if  the  location  of  the  warehouse  is 
within  three  miles  of  the  company's  line,  if  the  connection  is 
necessary  for  the  warehouse  or  industry  in  question  and  if  it 

is  not  unreasonably  dangerous  to  public  travel.'' 
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Appellants'  counsel  also  cite  Osceola  Mill  &  Elevator  Co.  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  15  Wis.  R.  C.  R.  416,  in 
which  the  Commission  again  held  that  it  was  without  power  to 
compel  the  railroad  company  to  construct  a  spur  or  side  track, 
which  had  been  removed,  to  a  warehouse.  There  are  two  earlier 
cases  from  which  it  might  be  inferred  that  at  one  time  the  Com- 
mission had  entertained  a  different  view.  Rib  River  Land  Co. 
V.  Upham  Mfg.  Co.  1  Wis.  R.  C.  R.  739 ;  Hickerson  Roller  Mill 
Co.  V.  Northern  P.  R  Co.  4  Wis.  R.  C.  R.  395. 

Counsel  for  plaintiffs  strongly  rely  on  Bartlett  v.  Chicago  & 
N.  W.  R.  Co.  96  Wis.  385,  71  N.  W.  598,  decided  in  1897.  In 
that  case  it  did  not  appear  who  had  built  the  spur  track  which 
had  been  removed  by  the  railroad  company,  but  the  shipper  had 
expended  money  in  its  maintenance  and  repair.  In  construing 
§  1802,  which  provided  that  owners  of  warehouses,  elevators, 
and  mills  might  at  their  own  expense  construct  and  maintain  side 
tracks  and  connect  with  railroadts,  in  a  decision  by  Mr.  Justice 
Newman,  it  was  held  that  there  was  no  duty  on  the  part  of  the 
railroads  to  continue  them,  and  that  when  the  spur  track  was 
constructed  by  the  company  it  had  the  right  to  remove  it.  Since 
that  decision,  the  statute  has  been  so  amended  that  when  the  spur 
is  built  by  the  owner,  six  months'  notice  of  removal  by  the  com- 
pany must  be  given. 

Section  1831a,  enacted  in  1883,  makes  provision  for  building 
spur  tracks  by  railroad  companies,  and  gives  them  power  to  con- 
demn land  for  that  purpose,  but  contains  no  provision  or  restric- 
tion as  to  their  removal  or  abandonment.  Section  1797-llm, 
enacted  in  1907,  gives  to  the  Railroad  Commission  the  power  to 
require  the  construction  of  spur  tracks  by  railroad  companies 
under  proper  conditions,  and  at  the  expense  of  shippers,  and 
makes  elaborate  provision  for  securing  such  payment  to  the  rail- 
loads.  None  of  these  three  specific  statutes  relating  to  spur 
tracks  in  terms  requires  the  railroads  to  continue  to  maintain 
spur  tracks  built  at  their  own  expense.  It  is  urged,  however^ 
by  counsel  for  defendants  that  the  general  terms  of  the  Railroad 
Commission  Act  already  mentioned,  requiring  every  railroad  to 
furnish  adequate  service,  and  giving  the  Commission  power  to 
compel  it,  are  broad  enough  to  vest  in  the  Conmiission  the  power 
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lo  compel  such  continued  maintenance,  whether  the  spur  is  built 
at  the  expense  of  the  railroad  or  not. 

In  the  case  at  bar,  the  time  came  when  the  railroad  company 
concluded  that  the  small  amount  of  business  in  carload  lots  fur- 
nished by  defendants  did  not  justify  the  expense  of  continuing 
the  spur  and  incurring  the  considerable  expense  necessary  to  re- 
pair and  keep  it  in  a  safe  condition.  They  were  no  doubt  in- 
fluenced in  part  by  the  fact  that  such  continuance  would  be  a 
serious  inconvenience  to  another  shipper,  not  a  competitor, 
through  whose  land  the  track  passed. 

It  is  the  claim  of  the  plaintiffs'  counsel  that,  according  to  the 
decisions  of  the  Railroad  Commission  and  this  court,  the  Com- 
mission had  no  jurisdiction  to  compel  the  maintenance  of  the 
spur  or  to  compel  its  restoration;  that  according  to  these  deci- 
sions they  had  the  absolute  right  to  remove  the  spur  without 
notice  to  any  one  whatever ;  that  they  were  not  bound  to  antici- 
pate that  the  rulings  of  the  Commission  or  this  court  would  be 
changed ;  and,  therefore,  it  should  not  have  been  assumed  by  the 
trial  court  that  they  acted  fraudulently  or  unconscionably. 

[1]  It  is  one  of  the  ancient  maxims  of  equity  jurisprudence 
that  he  who  comes  into  equity  must  come  with  clean  hands.  The 
principle  was  acted  upon  in  the  High  Court  of  Chancery  in  Eng- 
land at  least  as  early  as  1628,  nearly  240  years  ago.  Mildemay 
V.  Mildemay,  1  Vernon  53.  Sometimes  the  maxim  has  taken 
this  form,  "He  that  hath  committed  iniquity  shall  not  have 
equity."    Francis,  Maxims  of  Equity,  7. 

The  rule  has  been  thus  recognized -for  centuries  that  a  court 
of  equity  will  not  interfere  on  behalf  of  a  plaintiff  whose  own 
conduct  in  connection  with  the  same  matter  in  litigation  has  been 
fraudulent,  dishonest,  unconscionable,  or  in  bad  faith.  It  is  a 
wholesome  rule,  the  value  of  which  we  fully  recognize,  and  the 
force  of  which  should  not  be  relaxed.  We  find  its  most  common 
application  in  actions  for  specific  performance  where  the  plain- 
tiff has  practiced  fraud  in  securing  the  agreement;  or  in  other 
cases  where  the  relief  sought  by  the  plaintiff  is  inseparably  con- 
nected with  his  own  prior  fraud;  or  in  cases  where  an  illegal 
contract  has  Heen  made  and  one  of  the  parties  to  it  seeks  its  en- 
forcement. Although  its  application  is  not  confined  to  these 
classes  of  cases,  if  the  words  "clean  hands"  were  given  their 
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popular  meaning,  few  corporations  of  long  life  could  find  relief 
in  equity,  and  many,  perhaps  most,  individual  suitors  would 
also  find  the  door  closed. 

The  maxim  tmder  discussion  is  not  without  its  limitations, 
and  is  not  to  be  applied  arbitrarily  or  contrary  to  settled  rules 
of  equity  jurisprudence.    When  plaintiffs  removed  the  spur  no 
litigation  or  proceeding  relating  to  the  subject  was  pending. 
They  removed  their  own  property  in  a  peaceful  manner,  claim- 
ing they  had  the  perfect  legal  right  to  do  so,  and  basing  their 
claim  on  decisions  of  the  Eailroad  Commission  and  this  court. 
If  the  companies  had  the  absolute  legal  right  to  take  up  the  spur, 
no  one  would  claim  that  to  do  so  at  any  hour  of  the  day  was 
fraudulent  or  unconscionable  conduct.    We  think  the  same  would 
be  true  if  in  good  faith  they  believed  that  they  had  such  right. 
We  are  reinforced  in  this  view  by  the  fact  that  for  hundreds  of 
yeaiB  parties  have  thus  often  taken  control  of  property  they 
deemed  their  own,  though  expecting  some  objection  might  be 
made,  and  nevertheless  no  case  has  been  cited,  and  we  have  found 
none,  where  the  clean  hands  doctrine  has  been  applied  to  deny 
them  equitable  relief.    Defendants'  counsel  urge  that  the  expedi- 
tious haste  with  which  plaintiffs  removed  the  track  shows  that 
they  had  not  confidence  in  their  claim  of  right.    This  does  not 
necessarily  follow.    Parties  may  have  confidence  in  such  claims 
of  right  and  yet  take  peaceable  and  legal  action  to  avoid  litiga- 
tion, annoyance,  or  delay. 

It  is  also  urged  that  bad  motives  are  to  be  inferred  from  the 
fact  that  one  of  the  reasons  of  the  removal  of  the  track  was  the 
accommodation  of  the  Beloit  Iron  Works.  If,  as  they  claim, 
plaintiffs  were  acting  strictly  within  their  rights,  the  reasons  for 
their  conduct  become  quite  immaterial.  A  somewhat  similar 
argument  was  used  in  the  case  of  Chippewa  Bridge  Co.  v. 
Durand,  122  Wis.  85,  99  K  W.  603,  106  Am.  St.  Rep.  931,  and 
was  overruled. 

Although  there  are  innumerable  cases  denying  suitors'  relief 
in  equity  because  of  their  fraudulent  or  unconscionable  conduct, 
they  seem  to  be,  so  far  as  we  have  found,  almost  without  excep- 
tion, cases  where  the  relief  was  denied  on  the  final  hearing,  and 
not  on  preliminary  motions. 

[2]  The  order  appealed  from  is  a  preliminary  order,  denying 
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a  temporary  injunction,  which  sought  to  preserve  the  status  q\io 
until  final  hearing.  The  rule  which  has  come  to  prevail  in  this 
state  is  well  stated  in  De  Pauw  v.  Oxley,  122  Wis.  656,  669,  100 
N.  W.  1028, 1029  (13  L.R.A.[KS.]  173),  as  follows: 

*Where  the  complaint  states  a  cause  of  action  and  the  motion 
papers  disclose  a  reasonable  probability  of  the  plaintiff's  ultimate 
success,  it  is  well-nigh  an  imperative  duty  of  the  court,  to  pre- 
serve the  status  quo  by  temporary  injunction,  if  its  disturbance 
pendente  lite  will  render  futile  in  considerable  degree  the  judg- 
ment sought,  or  cause  serious  and  irreparable  injury  to  one 
party ;  especially  if  injury  to  the  other  is  slight,  or  of  character 
easily  compensable  in  money;  and  that  the  discretion  vested  in 
the  court  is  largely  over  the  question  of  terms  of  the  restraint 
and  the  protection  of  rights  by  bonds  from  one  party  to  the 
other." 

It  was  estimated  that  the  cost  of  repairing  the  track  and  bridge 
would  range  from  $2,300  to  $2,400.  If  the  track  were  restored 
and  if  it  should  finally  be  determined  that  plaintiffs  were  within 
their  rights  much  of  this  expense  would  be  wasted.  One  of  the 
reasons  for  removing  the  track  was  its  debilitated  condition.  If 
the  order  of  the  Commission  were  complied  with,  new  material 
would  be  necessary,  and  this  reason  for  removal  would  be  nulli- 
fied as  an  issue  in  the  case. 

The  testimony  shows  that  the  damage  to  the  Plow  Company 
if  the  status  quo  were  preserved  until  the  trial  would  be  slight, 
and  would  be  covered  by  such  bond  or  undertaking  as  would  be 
required  by  the  court. 

It  seems  probable  that  the  trial  court  would  have  granted  the 
temporary  injunction  except  for  the  reason  we  have  discussed. 
We  do  not  concur  in  the  view  of  the  court  that  plaintiffs  should 
be  denied  relief  on  the  ground  on  which  the  decision  was  based. 
Since  the  denial  of  the  temporary  injunction  during  the  pend- 
ency of  the  litigation  would  cause  irreparable  injury  to  plaintiffs 
and  no  damage  to  defendants,  we  consider  that  the  status  quo 
should  be  preserved  until  the  trial.  The  question  whether  under 
existing  statutes  railroads  may  remove  spur  tracks  built  at  thei'- 
own  expense  without  applying  to  the  Railroad  Commission  is  one 
of  great  importance  both  to  the  railroads  and  to  the  public,  and 
should  be  determined  on  its  merits  free  from  extraneous  circuni- 
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Stances.  On  that  subject  we  express  no  opinien,  and  nothing  in 
this  decision  is  to  be  construed  as  indicating  any  views  we  may 
entertain  respecting  it. 

The  order  appealed  from  is  reversed,  and  the  cause  is  re- 
mandedy  with  direction  to  grant  the  temporary  injunction. 

Siebecker,  C.  J.^  took  no  part. 


OAIilFORNIA  RAILROAD  COMMISSION. 

BE  SOUTHERN  CALIFORNIA  TELEPHONE  COMPANY. 

[Decision  No.  0864,  Application  No.  6285.] 

Bates  —  Reasonahleneas  ~  Controlling  factors  —  Rate  hose  —  Value 
of  service  —  CosU 

1.  The  matter  of  a  rate  base  is  not  a  controlling  factor  in  the 
fixing  of  rates  for  a  telephone  utility  which  is  the  outgrowth  of  a 
consolidation  of  two  competing  companies,  neither  of  which  has  been 
successful  from  the  earning  standpoint,  if  the  rate  necessary  to  produce 
a  theoretically  fair  return  exceeds  the  value  of  service  and  is  expen- 
sive in  comparison  with  rates  for  reasonably  similar  service. 

Valuation  —  Measure  of  value  —  Actual  performance  value, 

2.  "Actual  performance  value/'  being  a  reproduction  cost  estimate 
of  existing  property  on  the  basis  of  labor  and  material  costs  incurred 
over  a  limited  period  of  time  on  a  portion  of  the  property  under  operat- 
ing conditions,  without  check  of  the  reasonableness  or  unreasonableness 
of  costs  actually  incurred,  is  not  to  be  relied  upon  in  a  valuation  pro- 
ceeding to  the  exclusion  of  other  estimates. 

Betum  —  Basis  — >  Theoretical  rate  base  —  Earning  power, 

3.  A  distinction  must  be  made  between  a  rate  base  on  which  it 
has  been  possible  to  earn  a  fair  return  in  the  past,  under  rates  fair 
to  the  public,^  ^nd  a  rate  base  on  which  a  full  fair  return  has  not  been 
and  cannot  at  the  present  time  be  earned  under  such  rates;  and  con- 
sidering the  earning  possibilities  of  telephone  property  which  has 
been  unsuccessful  financially,  it  is  not  possible  to  speak  of  any  but  a 
theoretical  rate  base. 

Vahiation  —  Duplication  of  property  —  Telephone  consolidation. 

4.  The  loss  resulting  from  duplicated  property  after  the  consoli- 
/    dation  o^  two  competing  telephone  companies  should  not  be  borne  hy 

the  company  in  its  entirety  since  the  public  is  benefited  to  some  extent 
at  least  by  the  existence  of  this  duplication,  especially  so  when  the 
spare  plant  made  available  by  the  disconnecting  of  duplicate  stations 
makes  possible  the  taking  care  of  a  considerable  number  of  new  tele- 
phone applications  under  abnormal  material  and  financial  conditions. 
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Metum  —  ReastmablenesM  —  Amount  —  €>peratino  expenses  —  JDepre- 
dation, 

5.  A  telephone  utility  ivas  allowed  rates  Bufficient  to  cover  rea- 
sonable operating  expenses,  including  a  proper  allowance  for  deprecia- 
tion and  taxes,  reasonable  compensation  to  afiSliated  companies  for 
service  rendered  or  value  received  and,  in  addition,  a  reasonable  fair 
return,  having  in  mind  the  essential  conditions  surrounding  the  utility. 

R/Btwm  —  Operating  expenses  —  AisUtal  cost  —  Normal  coat  —  Tele- 
phonea» 

6.  A  telephone  company  should  be  allowed  actual  operating  costs, 
imless  there  is  evidence  that  with  more  efficient  management  and  opera- 
tion such  costs  can  be  reduced,  notwithstanding  the  fact  that  these 
costs  are  abnormal. 

depreciation  —  Commission  jurisdiction  ~  Interstate  Commerce  Com,' 
m>iS8ion  —  Telephones, 

7.  The  California  Commission  has  jurisdiction  over  the  matter  of 
depreciation  to  be  allowed  as  an  operating  expense  of  a  telephone  com- 
pany, notwithstanding  Interstate  Commerce  Commission  percentages  to 
be  applied  to  property  of  interstate  telephone  companies. 

Depreciation  —  Computation  —  Not  by  rule  of  thumb, 

8.  The  proper  amount  to  be  set  aside  for  depreciation  of  a  par- 
ticular properly  cannot  be  determined  by  rule  of  thumb,  or  by  use  of 
general  percentages  applying  over  a  territory  as  large  as  the  United 
States,  and  under  conditions  as  varied  as  they  are  found  in  the  large 
number  of  separate  telephone  utilities,  but  each  property  must  be  gov- 
erned by  its  own  particular  circumstances  and  requirements  as  ascer- 
tained by  the  local  rate-making  body. 

Return  —  Operating   expenses  —  Paym^ents    to   parent   company  — 
Telephones, 

9.  A  telephone  utility  was  allowed  a  lump  sum,  as  an  operating 
expense,  deemed  to  be  the  reasonable  value  of  services  rendered  by  the 
American  Telephone  and  Telegraph  Company  instead  of  an  amount  cal- 
culated on  a  gross  earning  basis. 

Return  —  Uncollectible  revenue  —  Telephones  —  Percentage, 

10.  A  telephone  company  was  allowed,  as  an  operating  expense, 
one  half  of  one  per  cent  of  the  estimated  gross  revenue  for  uncollectible 
revenue. 

Return  «•  Telephones  «•  Am,ount. 

11.  A  telephone  company  was  allowed  rates  estimated  to  yield  a  re- 
turn of  6  per  cent  on  the  rate  base. 
Rates  «•  Telephones  —  Private  branch  exchange, 

12.  A  telephone  company  should  not  be  allowed  to  eliminate  pri- 
vate branch  exchange  both  way  trunk  service,  unless  the  company  can 
show  that  the  public  interest  is  better  served  by  such  elimination. 


Monopoly  and  competition  —  Telephone  companies  —  Benefits  from 
consolidation. 

Discussion  of  the  savings  resulting  from  the  consolidation  of  com- 
peting telephone  companies,  p.  105. 
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depreciation  —  BelaHon  'bePween  reserve  and  accrued  depreciation. 

Discussion  of  the  relation  between  the  amount  of  depreciation  re- 
serve considered  theoretically  and  actual  physical  depredation,  p.  116. 
Bates  ~  Telephones  —  Bate  area. 

DiBcussion  of  rate  areas  of  a  telephone  company,  p.  126. 

[December  14,  1921.] 

Application  for  order  fixing  just  and  reasonable  telephone 
rates;  rate  schedule  fixed. 

Appearances:  Arthur  Wright,  H.  D.  Pillsbury  and  James 
T.  Shaw,  Pillsbury,  Madison  and  Sutro,  of  Counsel,  for  the 
applicant;  J.  E.  Stephens  and  H.  Z.  Osborne,  Jr.,  for  the  city 
of  Los  Angeles;  Kemp,  Mitchell  and  Silberberg,  by  John  W. 
Kemp  and  Carlos  S.  Hardy,  for  Chamber  of  Commerce  of  Los 
Angeles;  Hartley  Shaw,  for  city  of  Glendale;  William  Hazlett, 
for  city  of  South  Pasadena;  John  P.  Imel,  for  Culver  City; 
Mott  and  Cross,  for  Qoldwyn  Producing  Corporation;  C.  W. 
Loucks,  in  propria  persona;  O.  E.  Winbum,  for  city  of  Watts ; 
Ben  W.  Utter,  for  the  county  of  Los  Angeles.  _,  •.  , 

By  the  Commission :  In  this  application  the  Southern  Cali- 
fornia Telephone  Company  (hereinafter  referred  to  as  the  com- 
pany) asks  for  an  order  fixing  just  and  reasonable  telephone 
rates  in  the  territory  served  by  the  company  in  the  city  of  Los 
Angeles  and  adjacent  thereto.  The  Commission  is  also  asked 
to  determine  proper  exchange  areas  for  the  service  rendered  by 
applicant  with  interexchange  rates  comparable  with  those  exist- 
ing in  the  state  at  large.  The  amount  of  increased  annual  reve- 
nue required  by  the  company  is  stated  to  be  approximately 
$2,000,000  and  a  schedule  of  proposed  rates,  designed  to  produce 
this  additional  revenue,  is  attached  to  the  application. 

Li  support  of  its  application  the  company  makes  reference  to 
this  Commission's  Decision  No.  3845  in  Application  No.  2227 
(11  Cal.  R.  C.  R.  806)  and  asks  that  the  entire  record  upon 
which  that  decision  of  November  4,  1916,  is  based  be  considered 
as  a  part  of  the  present  application.  The  company  directs  par- 
ticular attention  to  page  860  of  the  decision  referred  to,  being 
condition  1  (a)  and  reading  as  follows: 

That  during  the  period  of  five  years  subsequent  to  the  date 
of  this  order,  Southern  California  Telephone  Company  will  not 
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make  application  to  the  Railroad  Commission  or  any  other  pub- 
lic authority  for  any  increase  in  the  telephone  rates  now  in  ef- 
fect in  the  territory  in  which  the  company  is  to  operate,  except 
in  such  minor  matters  as  may  be  necessary  to  remove  discrimina- 
tions. 

The  company  states  that  this  stipulation  was  made  and  ac- 
cepted by  it  without  any  realization  of  the  imminence  of  the 
entry  of  the  United  States  into  the  World  War  and  the  experi- 
ence of  world-wide  changes  in  economic  conditions  that  have  fol- 
lowed. These  economic  consequences  of  the  war,  the  company 
avers,  had  to  be  met  by  the  applicant  in  common  with  business 
everywhere,  but  because  of  this  stipulation  the  relief  open  to 
others  through  increased  ra4;es  and  revenue  was  denied  to  appli- 
cant. It  would  have  been  impossible,  according  to  applicant,  to 
carry  forward  its  business  except  through  the  credit  and  the  re- 
sources of  the  Pacific  Telephone  &  Telegraph  Company  (here- 
inafter i-ef erred  to  as  the  Pacific  Company).  The  condition 
quoted  above  has  now  expired  and  in  its  application  the  company 
points  out  that  after  this  expiration  it  will  not  be  able  to  rely 
further  upon  the  credit  and  resources  of  the  Pacific  Company 
but  will  be  dependent  absolutely  upon  its  own  credit  resources 
to  meet  operating  expenses  and  to  secure  capital  for  extensions 
of  plMit,  and  that,  without  immediate  assurance  of  effective  re- 
lief through  increased  revenue  from  rates,  its  credit  and  re- 
sources will  be  nil,  extensions  in  progress  must  stop,  and  further 
extensions  to  care  for  unprecedented  demands  in  1921  and  sub- 
sequent years  must  halt.  The  point  is  further  made  by  the  com- 
pany that,  in  spite  of  its  difficulties,  it  has  taken  care  of  the 
heaviest  growth  ever  recorded  in  the  telephone  history  of  the 
territory  served  and  that  there  was  a  waiting  list  of  applicants 
(at  the  time  of  the  filing  of  the  application  early  in  November, 
1920),  in  excess  of  9000,  with  the  list  growing  daily,  and  that 
the  ability  to  take  care  of  these  demands,  and  to  meet  the  de- 
mands for  service,  is  absolutely  dependent  upon  securing  ade- 
quate relief  in  increased  revenue  concurrently  with  the  expira- 
tion of  the  stipulation. 

Under  a  literal  interpretation  of  condition  1  (a)  referred 
to,  the  company  stipulated  that  it  would  "not  make  application" 
to  this  Commission  or  any  other  public  authority  for  an  increase 
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in  the  telephone  rates  until  November  4,  1921.  The  filing  of 
the  application  on  November  9,  1920,  one  year  ahead  of  the 
stipulated  time,  might  have  been  construed,  therefore,  as  a 
technical  violation  of  the  stipulation.  The  Commission  took 
this  matter  up  with  the  Los  Angeles  city  authorities  and  it  was 
agreed  that  it  would  be  fair  to  the  company,  and  not  unfair  to 
the  telephone  users,  to  commence  with  the  consideration  of  this 
application,  since  of  necessity  a  considerable  period,  probably 
nnt  less  than  a  year,  must  elapse  before  a  proceeding  of  such 
magnitude  could  be  concluded.  The  facts  have  substantiated 
that  conclusion  and  this  matter  is  only  now  ready  for  a  decision.' 

An  unusually  large  number  of  complaints  regarding  the  tele- 
phone service  rendered  by  the  company,  and  particularly  with 
reference  to  delayed  installations,  were  received  by  this  Com- 
mission during  the  last  two  years,  and  the  number  of  such 
complaints  grew  subsequent  to  the  filing  of  this  application.  It 
became  apparent  that  the  matter  of  service  would  be  a  factor  of 
paramount  importance  in  this  case  and  that  an  adequate  consid- 
eration of  that  factor  might  unduly  delay  and  interfere  with  the 
rate  proceeding.  The  Commission,  therefore,  on  January  27, 
1921,  commenced  on  its  own  motion  a  proceeding,  in  Case  No. 
1531,  instituting  an  investigation  into  the  reasonableness  and 
adequacy  of  the  service  rendered  by  the  company,  for  the  fol- 
lowing purposes : 

To  determine  whether  the  rules,  regulations,  practices,  equip- 
ment, appliances,  facilities  or  service  of  said  company  are  unjust, 
unreasonable,  improper,  inadequate  or  insufficient  in  any  par- 
ticular and,  if  so,  to  determine  the  just,  reasonable,  proper,  ade- 
quate or  sufficient  rules,  regulations,  practices,  equipment,  ap- 
pliances, facilities,  service  or  methods  to  be  observed,  furnished, 
constructed,  enforced  or  employed,  and  to  fix  the  same  by  order, 
rule  or  regulation ;  to  determine  whether  or  not  any  additions, 
extensions,  repairs,  or  improvements  to  or  changes  in  the  existing 
plant,  equipment,  apparatus,  facilities  or  other  physical  prop- 
erty of  said  company  ought  reasonably  to  be  made,  or  whether 
any  new  structure  or  structures  should  be  erected  to  promote  the 
convenience  of  the  public,  or  in  any  other  way  to  secure  adequate 
service  or  facilities,  and  to  make  any  such  order  in  regard  there- 
to as  the  Commission  may  determine  to  be  in  the  interest  of 
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public  convenience  and  necessity,  directing  that  such  conditions, 
extensions,  repairs,  improvements,  or  changes  be  made,  or  that 
structure  or  structures  be  erected  in  the  manner  and  within  the 
time  to  be  specified  in  said  order. 

The  proceeding  in  that  case  is  not  yet  concluded.  To  the 
extent  that  the  record  in  Case  No.  1531  throws  light  on  the 
matter  of  service,  it  will  be  taken  into  consideration  in  this 
present  decision. 

Hearings  were  held  in  the  present  application  in  Los  Angeles 
on  March  15  and  16,  May  17  and  18,  September  20,  and  on 
November  7,  1921.  Exhibits  were  put  in  evidence  by  the  com- 
pany, the  city  of  Los  Angeles,  and  the  Commission's  engineering 
department,  and  the  list  of  these  exhibits  is,  for  reference,  at- 
tached to  this  decision  as  Supplement  "A."  In  the  hearing  on 
September  20,  1921,  it  developed  that  a  lengthy  cross-examina- 
tion of  witnesses  would  be  inevitable  if  the  matter  was  proceeded 
with  by  formal  trial  by  reason,  mainly,  of  the  wide  divergence 
of  opinion  and  statements  and  interpretation  of  facts  as  between 
the  company's  witnesses,  on  the  one  hand,  and  the  city's  on  the 
other.  It  was  agreed  that  it  would  not  be  in  the  public  interest 
to  unduly  protract  this  proceeding.  As  the  result  of  a  con-, 
ference  between  the  representatives  of  the  city  and  of  the  com- 
pany with  the  presiding  Commissioners,  it  was  decided  that 
there  should  be  appointed  a  joint  engineering  conference  to  be 
composed  of  the  engineers  of  the  Commission,  engineers  to  be 
appointed  by  the  city  and  engineers  to  be  appointed  by  the  com- 
pany, who  were  to  organize  immediately  under  instructions  to 
be  issued  by  the  Commission.  These  instructions  would  direct 
this  conference  to  go  into  all  of  the  exhibits  and  reports  sub- 
mitted by  the  company  and  by  the  city,  and  to  report  back  to 
the  Commission,  at  a  later  hearing,  those  matters  on  which  there 
was  agreement  and  all  matters  on  which  there  was  disagreement. 
The  Commission,  accordingly,  instructed  its  chief  engineer  to 
take  charge  of  this  conference  and  to  arrange  for  the  immediate 
meeting  of  the  engineers  and  for  the  assignment  of  the  work. 
Under  the  Commission's  letter  of  instructions  the  engineering 
conference  was  to  deal  with  the  following  matters : 

(a)  Investment,  valuation,  and  rate  base. 

(b)  Duplication  of  property. 
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(c)  Analysis  of  operating  expenses^  including  the  question 
of  depreciation. 

(d)  Past  and  present  revenues  and  estimated  revenues  under 
proposed  rate  structures. 

(e)  Rate  areas.  ! 

(/)  Relation  between  exchange  revenues  and  expenses  and 
toll  revenues  and  expenses. 

(g)  Relation  between  Southern  California  Telephone  Com- 
pany, the  Pacific  Telephone  &  Telegraph  Company,  American 
Telephone  &  Telegraph  Company  and  Western  Electric  Company. 

(h)  Service. 

The  conference  undertook  this  work  and,  on  November  7th, 
filed  its  report  dealing  with  all  of  the  matters  assigned  to  it. 
This  report  is  one  of  the  exhibits  in  this  proceeding.  There 
were  filed  subsequent  to  the  report  of  the  conference  statements 
by  the  city  and  by  the  company  (Exhibit  "B"  and  Exhibit  No. 
30  of  the  city  and  company  respectively  and  reply  memorandum 
of  the  cily  to  company's  Exhibit  No.  30  )y  and  the  matter  is  now 
submitted. 

After  a  careful  consideration  of  the  entire  record  we  have 
reached  certain  conclusions  as  hereunder  discussed  under  dif- 
ferent headings. 

I.  Cansoltdation  of  Prior  Companies  and  Conditions  Oroxving 
Out  of  Consolidation. 
Great  stress  is  Jaid  by  the  company,  both  in  its  application  and 
in  subsequent  hearings,  upon  the  alleged  fact  that  the  present 
applicant  came  into  being  as  a  result  of  this  Commission's  Deci- 
sion No.  3845,  in  Application  No.  2227,  above  referred  to.  It 
is  said  (in  the  application)  that  applicant's  corporate  existence 
has  its  foundation  in  the  conditions  culminating  in  that  decision 
and  order.  And  again,  referring  to  the  consolidation  proceeding 
before  this  Commission,  according  to  counsel  for  the  company, 
there  was  no  idea  as  strongly  in  the  minds  of  the  Commission 
as  that,  once  and  for  all,  they  were  oflSciating  at  the  birth  of  a 
public  utility  (Tr.  p.  355).  It  will  be  useful,  therefore,  to  refer 
briefly  to  the  consolidation  proceeding  and  to  the  decision  of  the 
Commission  in  that  case,  and  to  consider  the  consequences  of 
the  consolidation. 
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The  Pacific  Company  and  its  predecessor,  the  Sunset  Com- 
pany, have  operated  in  Los  Angeles  since  1891,  when  a  twenty- 
five-year  franchise  was  granted  to  the  Sunset  Company.  Until 
1902  the  Subset  Company  enjoyed  a  monopoly  of  the  telephone 
business,  but  in  that  year  the  city  granted  a  fifty-year  telephone 
franchise  to  M.  A.  King  and  this  franchise  was  subsequently 
transferred  to  the  Home  Telephone  &  Tel^raph  Company  (here- 
inafter referred  to  as  the  Home  Company).  Since  1903,  there- 
fore, the  Pacific  Company  and  the  Home  Company  were  in 
competition  with  one  another  and  the  record  shows  that  in  the 
period  1910  to  1916  the  business  of  the  two  companies  as  meas- 
ured by  the  number  of  telephone  stations  was  approximately 
equal,  the  Pacific  Company  exceeding  by  approximately  10  per 
cent  the  number  of  stations  of  the  Home  Company.  From  the 
earning  standpoint,  the  operations  of  the  two  competing  systems 
were  not  successful.  Home  Company's  exhibits  introduced  in 
Application  No.  2227,  and  checked  by  the  Commission's  engi- 
neers, show  that  from  1903  to  1915  the  Home  Company's  net 
earnings  averaged  considerably  below  what  may  be  taken  as  a 
normal  fair  return,  although  the  financial  showing  of  the  Home 
Company,  especially  during  the  years  1911  to  1915,  inclusive, 
was  much  better  than  the  showing  of  the  Pacific  Company  in  its 
Los  Angeles  operations.  The  Pacific  Company's  net  revenue 
(assuming  the  accuracy  of  the  Pacific  Company's  claim  for  de- 
preciation) was  sufficient,  apparently,  since  1911,  to  pay  6  per 
cent  interest  on  the  following  amounts:  in  1911  on  $880,000; 
in  1912  on  $2,430,000;  in  1913  on  $563,000;  in  1914  on  $1,- 
775,000  and  in  1915  on  $1,090,000.  Compared  with  these 
figures,  the  Pacific  Company  claimed  as  of  December  31,  1915, 
"actual  performance  value"  of  the  same  date  of  7,554,000.  It 
is  apparent,  therefore,  that  the  Pacific  Company's  Los  Angeles 
operations  for  a  number  of  years  prior  to  consolidation  were  not 
financially  satisfactory.  From  1911  to  1915,  inclusive,  the 
Pacific  Company  in  no  year  earned  in  excess  of  2  per  cent  on 
its  claimed  "structural  value"  as  of  December  31,  1915,  while 
in  1913  the  company  earned  less  than  one-half  of  one  per  cent  on 
its  claimed  "structural  value."  There  can  be  no  doubt,  there- 
fore, that  consolidation  on  any  terms  likely  to  result  in  a  lessen- 
ing of  financial  losses  was  of  advantage  to  the  Pacific  Company, 
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even  if  consolidation  did  not  result  in  actual  profits  over  and 
above  the  cost  of  operation  and  the  cost  of  money. 

Another  factor,  possibly  of  greater  importance  than  immediate 
financial  considerations,  operated  in  favor  of  consolidation.  It 
appears  that  the  franchise  granted  by  the  city  to  the  Sunset 
Company  on  November  16,  1891,  would  have  expired  on  the 
same  date  in  1916.  The  people  of  Los  Angeles  for  a  considerable 
time  had  been  dissatisfied  with  duplicate  telephone  service,  and 
tne  difficulties  attending  the  renewal  of  a  franchise  under  con- 
ditions favorable  to  the  Pacific  Company,  together  with  the  un- 
favorable financial  outlook  towards  the  past  as  well  as  towards 
the  future,  conspired  to  make  consolidation  a  thing  devoutly  to 
be  wished  for  from  the  standpoint  of  the  Pacific  Company. 

In  Decision  ISTo.  8845,  the  Commission  makes  abundantly 
clear  why  permission  to  consolidate  was  granted.  It  was  granted 
because  (11  Cal.  R.  C.  R.  856) : 

The  facts  clearly  show  that  under  a  condition  of  consolidation, 
by  reason  of  a  smaller  return  to  be  paid  on  capital  invested,  a 
smaller  depreciation  annuity  to  be  set  aside,  year  by  year,  and  a 
smaller  amount  necessary  to  meet  maintenance  and  operating  ex- 
penses, the  Southern  Company  will  be  able  to  give  to  the  people 
of  Los  Angeles  and  vicinity  a  unified  telephone  service  at  rates 
lower  than  those  which  would  be  necessary  under  a  condition  of 
interchange,  and  that  under  a  condition  of  consolidation  the 
Southern  Company  will  be  able  to  give  to  the  people  of  Los 
Angeles  good  telephone  service  without  increasing  the  present 
rates. 

And  further,  in  answer  to  the  suggestion  that  competition  had 
proved  the  best  incentive  to  good  service  and  that  with  consolida- 
dation  such  competition  would  be  eliminated,  the  Commission 
said  (page  858) : 

In  the  present  instance,  the  evidence  shows  that  if  the  con- 
solidation is  effected,  the  people  of  Los  Angeles  and  vicinity  will 
immediately  save  the  sum  of  $483,000  per  year  from  the  elimi- 
nation of  duplicate  telephone  stations.  They  will  be  relieved 
from  the  nuisance  of  a  dual  telephone  system.  Their  rates  will 
not  exceed  those  which  they  have  heretofore  enjoyed  under  a 
condition  of  competition.  The  consolidated  telephone  company, 
receiving  the  entire  gross  revenue  from  telephone  service  within 
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the  area  affected  without  corresponding  increase  in  maintenance 
and  operating  expenses,  will  be  a  stronger  company  financially 
than  either  of  the  existing  companies  in  so  far  as  their  opera- 
tions within  this  area  are  concerned,  and  ought  to  be  better  able 
to  borrow  new  moneys  on  favorable  terms,  to  accord  reasonable 
rates  to  its  customers,  and  to  make  such  extensions  of  service  as 
the  interests  of  the  public  may  require. 

In  view  of  these  immediate,  substantial  benefits  to  accrue  to 
the  public  from  the  consolidation,  we  do  not  feel  warranted  in 
denying  these  benefits  to  the  public  merely  because  hereafter  the 
consolidated  company  may  possibly  become  remiss  in  its  duty 
to  the  public.  We  prefer  to  believe  that  under  the  present  super- 
vision and  regulation  of  telephone  companies  by  the  state,  the 
state  will  be  strong  enough  to  secure  good  service,  even  from  a 
telephone  monopoly,  in  case  such  monopoly  should,  blind  to  its 
own  interest,  revert  to  the  conditions  of  the  past. 

The  Commission  granted  the  petition  for  consolidation  subject 
to  certain  conditions.  Capital  stock  and  bonds  not  exceeding  a 
par  value  of  $14,000,000  (as  compared  with  $16,098,500  ap- 
plied for)  were  authorized  to  be  issued  by  the  company  and  of 
this  amount  the  bonds  were  not  to  exceed  in  par  value  the  siun 
of  $9,330,000  (as  compared  with  $9,927,000  applied  for).  The 
condition  requiring  a  stipulation  that  no  increase  in  rates  should 
be  asked  for  for  a  period  of  five  (5)  years  has  already  been  re- 
ferred to.  Permission  was  made  conditional  upon  absolute  im- 
partiality as  between  automatic  and  manual  stations,  according 
to  the  wish  of  the  subscriber;  similarly,  the  choice  of  the  sub- 
criber  was  to  control  as  to  the  use  of  the  toll  lines  of  the  various 
long  distance  lines;  that  the  company  would  retain  its  principal 
office  in  the  city  of  Los  Angeles ;  that  no  franchise  value  should 
ever  be  claimed  in  any  proceeding  before  this  Commission,  in 
court,  or  other  public  authority,  in  excess  of  the  sums  actually 
paid  for  such  franchises;  and  certain  other  conditions  insuring 
good  service. 

It  would  appear  in  the  light  of  events  subsequent  to  1916  that 

the  consolidation  was  of  great  benefit  to  the  telephone  users  of 

Los  Angeles  and  to  the  Pacific  Company  and  we  believe  this  to 

be  true,  as  far  as  the  company  is  concerned,  notwithstanding  the 

fact  that  the  war  and  conditions  resulting  from  the  war  have 
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laid  financial  burdens  on  this  company  which,  -in  some  respects, 
have  been  more  onerous  than  other  telephone  companies  have  had 
to  contend  v^ith. 

2.  Investmentj  Valiutiion,  Bcde  Base. 

[1]  We  do  not  believe,  in  view  of  the  facts  in  the  case,  that 
the  matter  of  a  rate  base  is  a  controlling  factor  in  the  fixing  of 
the  rates  of  this  utility  at  this  time.  If,  with  reasonable  rates 
from  the  standpoint  of  the  service  rendered  and  compared  with 
rates  for  reasonably  similar  service  in  other  cities,  this  applicant 
can  earn  a  fair  return  after  operating  expenses  upon  a  reason- 
able rate  base  for  its  property  used  and  useful  in  the  public 
service,  we  should  not  hesitate  to  fix  such  rates.  On  the  other 
hand,  if,  in.  order  to  secure  a  theoretically  fair  return  on  a 
theoretical  rate  base,  an  unreasonable  charge  in  the  form  of 
abnormally  high  telephone  rates  had  to  be  laid  on  the  Los 
Angeles  telephone  users,  we  are  of  the  opinion  that  such  a  pro- 
cedure would  result  in  unjust  and  unreasonable  rates  and  in  a 
burden  the  subscribers  should  not  be  ask^d  to  bear.  We  must 
remember,  as  indicated  above,  that  the  competitive  conditions  of 
the  past  made  impossible  a  profitable  operation  of  the  Pacific 
Company's  Los  Angeles  business.  At  the  time  of  consolidation 
in  1916,  there  were  over  60,000  telephone  stations  on  the  Home 
Company's  plant  and  over  68,000  on  the  Pacific  Company's 
plant,  and  a  large  proportion  of  these  were  duplicate  stations. 
The  great  majority  of  these  duplicate  stations  disappeared  with 
the  progress  of  consolidation.  This  meant  an  inevitable  loss  in 
revenue.  There  was  also  some  decrease  in  operating  expenses, 
but  not  proportionate  to  the  decrease  in  gross  income.  There 
was  a  considerable  amount  of  duplicate  plant  other  than  dupli- 
cate subscribers'  equipment  and  it  is  in  the  record,  that  the  ex- 
traordinary expenses  incident  to  consolidation  were  large  and 
have  extended  to  the  present  day,  with  the  end  not  yet.  These 
conditions  clearly  were  and  are  the  aftermath  of  the  period  of 
competition  and  it  would  be  unreasonable  to  place  these  costs 
and  losses  entirely  upon  the  present  subscribers.  This  would 
be  the  more  unjustifiable  since  another  unavoidable  consequence 
of  past  competitive  systems  and  thoroughgoing  unification  is  un- 
satisfactory service  during  the  period  of  transition.  Such  un- 
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satisfactory  service  the  city  of  Los  Angeles  has  had  to  bear  and 
is  still  bearing. 

While,  therefore^  in  our  opinion,  a  rate  base  is  not  an  essen- 
tial factor  in  this  proceeding,  we  shall,  nevertheless,  briefly  re- 
view the  evidence  on  that  item  and  indicate  our  conclusions. 

There  is  not  available  to  the  Commission  an  exact  inventory 
of  the  operative  physical  property  of  the  company  as  of  the 
present  time,  but  it  was  agreed  by  the  Engineering  Conference 
that  the  delay  and  expense  incident  to  the  making  of  such  an 
inventory  is  not  warranted  for  the  purposes  of  this  proceeding 
and  that  the  valuations  made  in  the  consolidation  proceeding 
could  be  brought  to  date  and  used  in  this  case. 

The  following  valuation  estimates  are  in  evidence: 

By  the  company  (as  of  October  31,  1921) : 

(a)  Reproduction  cost  new  of  property  at  September  30, 

1920,  prices,  plus  net  additions  $47,720,000.00 

(b)  Reproduction  cost  new  of  property  (Exhibit  No.  24) . .     39,278,100.00 

(c)  Reproduction  cost  new  of  property  leas  depreciation 

(Exhibit  No.  24)    36,089,000.00 

(d)  Fair  value  of  property  plus  net  additions 30,700,000.00 

(e)  Actual  performance  appraisal  of  plant  and  working 

assets  (Exhibit  No.  25)    - 24,060,256.00 

By  the  city: 

(f )  Maximum  rate  base  1920  (page  27,  Exhibit  "A,"  Engi- 

neering Conference)    $15,071,684.00 

(g)  Rate  base  for  end  of  1921   (Board  of  Public  Utilities 

City  of  Los  Angeles,  Exhibit  "B" )   17,250,032.00 

By  the  Oommiaaion'a  engineering  department: 

(h)  Rate  base  as  of  March  31,  1921  (Exhibit  "A,**  Engi- 
neering Conference,  page  45 )    $]!B,520,000.00 

The  Engineering  Conference  points  out  that  the  rate  base 
figures  as  of  March  31,  1921,  should  be  brought  to  a  later  date 
and  that  there  should  be  added  materials  and  supplies,  employees' 
working  funds,  and  other  working  capital  to  the  extent  that 
current  cash  receipts  do  not  take  care  of  current  cash  expendi- 
tures. We  shall  deal  with  the  question  to  what  extent  ex- 
penditures not  yet  made  shall  be  considered  in  fixing  present 
rates  under  another  heading  in  this  opinion. 

(i)  Engineering  department's  rate  base,  1922,  on  basis  of 
170,300  stations  (19,600  additional  stations  over 
March  31,  1921),  including  materials  and  supplies, 
employees'  working  funds  and  additional  capital  re- 
quired      $23,800,000.00 

It  is  apparent  that  these  valuation  figures  differ  within  very 
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wide  limits.  The  difference  is  in  part  accounted  for  by  the 
fact  that  differing  dates  are  used  for  the  estimates.  The  im- 
portant reasons  for  the  wide  discrepancies,  however,  are  to  be 
found  in  the  differing  methods  of  valuations  'and  in  the  variety 
of  facts  and  principles  used  by  the  several  witnesses.  It  should 
also  be  stated  that  the  figure  under  (i)  is  based,  in  point  of 
time,  on  the  year  1922  and  that  to  bring  the  preceding  figures 
from  (a)  to  (h),  inclusive,  to  the  same  base,  all  of  them  would 
have  to  be  increased  by  a  large  amount  (Exhibit  "A"  Engi- 
neering Conference,  page  70). 

The  company  does  not  claim,  however,  that  its  figures  under 
(a),  (b)  and  (c)  should  be  taken  by  the  Commission  as  a  prop- 
er rate  base.  They  are  given  merely  as  indicative  of  certain 
measures  of  value  and  of  results  obtained  with  certain  valuation 
methods.  The  fourth  valuation  figure  (d),  is  stated  by  the 
company  (Exhibit  No.  26)  to  be  "the  minimum  fair  value  or 
present  worth,'^  while  the  fifth  figure  (e),  is  termed  "an  actual 
performance  appraisal"  by  the  company  and  it  is  argued  that  a 
lower  figure  cannot  be  given  consideration  by  the  Commission 
in  a  rate  case. 

It  may  here  be  noted  that  all  of  the  valuation  figures  shown 
above  (and  others  in  addition)  were  thoroughly  analyzed  by  the 
engineers  of  the  company,  the  city,  and  the  Commission,  in  the 
Engineering  Conference  above  referred  to  and  in  Exhibit  "A," 
the  report  of  that  conference  to  the  Commission.  The  Commis- 
sion is  thoroughly  aware,  therefore,  of  the  significance  of  these 
various  figures  from  the  standpoints  of  the  several  interests.  It 
is  pointed  out  by  the  Commission's  chief  engineer  in  Conference 
Exhibit  "A"  (page  36)  that  figure  (d)  includes  all  intangibles 
such  as  the  value  of  the  business,  prospective  earnings  under  as- 
sumed rates,  etc.,  and  that  the  figure,  on  the  face  of  it,  is  not 
intended  to  be  a  rate  base  but  rather  an  estimate  of  what  this 
property  as  a  going  concern  would  be  worth  under  rates  giving 
an  adequate  return  upon  this  estimated  "present  worth."  It 
is  further  pointed  out  that  since  it  is  the  rates  which  are  at 
issue  in  this  proceeding,  this  figure  can  have  no  direct  relation 
to  a  rate  base. 

[2]  With    reference   to   figure    (e),    ("actual    performance 

value"),  the  chief  engineer  points  out  that  this  figure,  as  that 
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term  is  used  by  the  Pacific  Company,  is  a  reproduction  cost 
estimate  of  existing  property  on  the  basis  of  labor  and  material 
costs  incurred  over  a  limited  period  of  time  on  a  portion  of  the 
property  under  operating  conditions.  And  he  states  that  this 
method  of  valuation  does  not  provide  for  a  check  of  the  rea- 
sonableness or  unreasonableness  of  costs  and  accepts  whatever 
costs  were  actually  incurred  by  the  company,  regardless  of 
whether  they  be  normal,  too  high,  or  too  low.  This  statement 
appears  on  page  37  of  Conference  Exhibit  "A": 

The  Engineering  department  (of  the  Commission)  has  never 
been  able  to  agree  that  a  so-called  actual  performance  appraisal, 
depreciated  or  undepreciatisd,  is  a  reliable  index  either  to  a 
rate  base  or  to  "value."  It  is  our  contention  that,  in  order  to 
determine  the  reasonableness  of  so-called  actual  performance 
figures,  it  is  necessary  to  test  them  against  investment  or  histori- 
cal reproduction  cost  incurred  not  under  operating  conditions 
but  under  construction  condition  during  a  reasonable  construction 
period. 

Since  the  company,  as  also  the  Pacific  Company,  appears  to 
put  great  weight  upon  this  particular  method  of  valuation  for 
purposes  of  rate  proceedings,  it  is  pertinent  to  say  that,  in  our 
opinion,  the  objections  in  the  preceding  quotation  appear  valid 
-and  that  we  should  be  unwilling  to  rely  on  such  a  valuation  es- 
timate to  the  exclusion  of  any  other.  We  make  this  statement 
in  this  place  because  the  so-called  actual  performance  figures 
were  passed  upon,  in  a  measure,  by  this  Commission  in  the 
decision  in  the  consolidation  case  heretofore  referred  to.  The 
Commission  did  not  then  approve  the  so-called  actual  perform* 
ance  method  of  valuation  and  we  see  no  reason  for  a  different 
conclusion. 

The  city,  in  its  Exhibit  "A,"  objects  to  all  the  company's 
valuation  figures.  Its  principal  objections  may  be  summarized 
as  follows:  the  reproduction  estimates  are  based  on  an  im- 
probable reproduction  scheme;  no  account  is  taken  of  duplica- 
tion ;  the  condition  per  cent  given  is  not  satisfactory ;  intangible 
values  are  excessive;  cost  of  additions  is  based  on  noncompeti- 
tive tabulation  of  probable  current  costs;  no  account  is  taken  of 
actual  per  cent  condition  of  property;  performance  value  is 
based  on  at  least  one  valuation  not  approved  by  Commission  in 
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the  consolidation  proceedings;  no  deduction  is  made  for  de- 
preciation in  performance  estimate.  The  city  asks  for  a  re- 
check  of  all  quantities  and  the  application  of  new  unit  costs 
approximating  historical  costs.  It  also  requests  a  redetermina- 
tion of  condition  per  cent.  The  principal  point  of  objection  by 
the  city  to  both  the  company's  and  the  Commission's  engineer- 
ing department's  valuation  estimates  is  with  reference  to  the 
treatment  of  the  depreciation  reserve  in  the  valuation  arid  in 
the  rate  base.  The  city  insists  that  the  depreciation  reserve 
accumulated  by  the  company  is  too  high  and  that  that  portion 
which  has  been  invested  in  plant  should  be  deducted  from  the 
rate  base.  This  matter  will  be  discussed  under  another  heading 
and  it  is  sufficient  to  state  here  that  in  the  city's  figures  above, 
both  under  (f)  and  under  (g),  there  is  deducted  from  the  oth- 
erwise ^^maximum  rate  base"  the  sum  of  $4,181,327,  this  being 
the  amount  of  the  depreciation  reserve  invested  in  plant.  The 
city's  figures  are  based  on  the  valuations  made  by  the  Commis- 
sion's engineers  in  the  consolidation  case,  after  making  allow- 
ance for  duplicate  plant  and  with  net  additions  between  Decem- 
ber 31,  1915,  and  March  31,  1921.  In  item  (g)  the  net  addi- 
tions have  been  estimated  to  the  end  of  the  year  1921. 

The  engineering  department's  figure  under  (h)  is  reached 
after  an  analysis  of  the  valuation  figures,  and  of  the  portion 
dealing  with  the  securities  to  be  issued,  in  Decision  No.  3845 
above  referred  to.  It  is  concluded  that  the  Commission,  when 
consolidation  was  permitted,  took  as  the  best  measure  of  value 
the  historical  reproduction  cost  depreciated  and  that  this  amount 
should,  therefore,  be  taken  as  the  figure  representing  most  near- 
ly the  rate  base  on  the  day  consolidation  occurred.  Th^  cor- 
rectness of  this  figure  as  a  theoretical  rate  base  is  suggested  be- 
cause the  new  company,  on  consolidation,  took  over  all  of  the 
assets  and  liabilities  of  the  two  old  companies,  including  the 
reserve  for  accrued  depreciation.  To  this  December  31,  1915, 
figure  the  engineering  department  has  added  the  net  additions, 
undepreciated,  to  March  31,  1921,  and  this  is  the  figure  shown 
under  (h)  and  designated  as  the  theoretical  rate  base. 

[3]  The  term  theoretical  rate  base  is  used  by  the  Commis- 
sion's chief  engineer  because  it  is  pointed  out  that  the  figures 

under  (h)  and  (i)  do  not  reflect  the  "value,"  as  the  term  is 
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ordiBarilj  used,  of  this  property.  This  is  because  of  the  effect 
of  the  factor  of  earsing  power.  This  factor  is  discossed  in 
the  engineering  department's  memorandum  (Conference  Exhib- 
it "A,"  page  46)  as  follows: 

Earning  Power: 

The  figure  of  $16,520,000  does  not  in  any  sense  indicate  the 
presentrday  "value"  of  this  property  in  the  sense  that  the  term 
value  is  used  in  the  estimate  of  the  company's  president,  for 
instance.  It  is  acknowledged  that  the  value  of  public  utility 
property  is  made  up  of  two  principal  elements :  first,  the  plant 
necessary  to  produce  the  service;  second,  the  earning  power  of 
the  plant.  When  measured  by  this  imiversally  recognized 
standard,  then  the  present  value  of  this  property  is  very  much 
less  than  the  figure  shown  above.  This  is  true  because  it  is 
now  earning,  and  has  been  earning,  since  its  existence  under 
consolidation,  a  very  low  return,  and  a  return  which  is  below 
the  cost  of  money.  Furthermore,  the  profits  from  the  business 
have,  become  smaller  and,  in  1920,  according  to  the  company's 
annual  report,  there  was  a  profit,  after  operating  expense,  de- 
preciation, taxes  and  rents,  of  only  $108,406  (this  sum  was 
available  for  the  payment  of  interest,  sinking  funds,  amortiza- 
tion and  surplus.  The  interest  charges,  accrued  for  that  year, 
amounted  to  approximately  $429,000).  For  each  year  since 
January  1,  1917,  the  gross  income  was  as  follows  (gross  income 
is  the  amount  available  for  interest,  other  fixed  charges,  divi- 
dends and  surplus,  after  the  payment  of  operating  expenses,  in- 
cluding depreciation  and  taxes) : 

Year  ending  December  31,  1917  $656,674.00 

Year  ending  December  31,  1918 266,922.00* 

Year  ending  December  31,  1919  101,696.00 

Year  ending  December  31,  1920 131,460.00 

(Note. — These  figures  are  subject  to  some  modification  because  of  inter- 
yening  Federal  control.) 

-If,  therefore,  the  past  and  present  earning  power  of  the 
property  were  taken  as  one  factor  of  "value"  and  of  "rate  base," 
as  appears  to  be  argued  by  the  company,  then  it  is  apparent 
that  to  whatever  extent  that  factor  is  taken  into  consideration, 
it  must  operate  as  reducing  the  figure  found  for  the  plant  alone. 
The  present  instance  affords  a  perfect  example  of  the  im- 
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avoidable  reasoning  in  a  circle,  if  it  is  claimed  that  rstm  must 
be  based  on  *'value"  and  that  **value"  must  reflect  botli  plant 
and  earning  power.  Under  such  a  theory  it  is  apparent  in  this 
case  that  with  the  existing  rates  the  'value,  and,  therefore,  the 
rate  base,  of  this  property  is  much  lower  than  any  investment 
or  valuation  figure,  and  to  whatever  extent  the  Commission  in- 
creases the  rates,  it  would,  of  a  necessity,  increase  the  earning 
power  and,  therefore,  the  "value"   and,   therefore,   the  "rate 


Neither  can  it  be  said  that  the  factor  of  earning  power  had  a 
different  influence  prior  to  consolidation.  It  is  in  the  record  in 
Application  2227,  heretofore  referred  to,  that  both  predecessors 
of  the  present  company  carried  on  an  unprofitable  business  for  a 
number  of  years  prior  to  1916  and  probably  since  the  year  1903, 
when  competitive  telephone  service  developed  in  Los  Angeles. 
It  is  equally  true  that,  under  competitive  conditions,  these  losses 
would  have  continued  if  consolidation  had  not  been  brought 
about  and  permitted  by  this  Commission. 

The  Engineering  Conference  is  agreed  that  the  factor  of  past, 
present,  and  prospective  earning  power  is  a  negative  quantity  in 
this  property  and  would  result  in  a  further  reduction  of  the  figure 
of  $16,520,000  found  above.  It  is  also  agreed  that  a  capitaliza- 
tion of  a  prospective  rate  increase  by  the  Commission  would  be 
unsound  and  unreasonable  and  that  such  capitalization  should 
not  be  permitted  in  any  degree  to  affect  the  rate  base  to  be  found 
in  this  proceeding. 

A  careful  consideration  of  the  facts  dealt  with  under  this 
heading  justifies,  we  believe,  the  designation  "theoretical  rate 
base"  to  any  rate  base  figure  that  has  been  estimated  by  the  com- 
pany's, the  city's,  or  the  Commission's  engineers.  We  believe  a 
distinction  must  be  made  between  a  rate  base  on  which  it  has 
been  possible  to  earn  a  fair  return  in  the  past,  under  rates  fair 
to  the  public,  and  a  rate  base  on  which  a  full  fair  return  has  not 
been  and  cannot  at  the  present  time  be  earned  imder  such  rates. 
Considering  the  earning  possibilities  of  this  property  during  the 
time  prior  to  the  consolidation  and  to  the  five  years  subsequent 
thereto,  it  is  not  possible  to  speak  of  any  but  a  theoretical  rate 
base. 

We  shall  indicate  under  a  later  heading  what  rate  of  return 
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this  applicant  may  be  expected  to  earn  on  one  or  several  capital 
figures,  under  rates  fair  and  reasonable  alike  to  the  company 
and  to  the  subscribers,  after  operating  expenses  and  reasonable 
allowance  for  depreciation  and  proper  allowances  for  taxes  and 
other  items  have  been  provided  for. 

S,  Duplication  of  Property. 

[4]  The  city  maintains  that  the  company's  present  telephone 
plant  is  still  burdened  with  a  considerable  amount  of  duplicated 
property,  resulting  from  the  consolidation  of  two  competing  sys- 
tems and  that  the  amount  of  such  duplicated  cost  should  be 
eliminated  both  as  it  affects  the  rate  base  and  operating  ex- 
penses. It  is  suggested  by  the  city  that  the  only  accurate  way 
of  determining  such  duplication  is  by  means  of  a  careful  field 
study.  The  company,  on  the  other  hand,  points  out  that  the 
chief  item  of  duplication  was  in  the  two  telephones  that  many 
people  had  been  under  the  necessity  of  installing  prior  to  con- 
solidation. All  these  duplications  were  subsequenty  removed, 
with  the  result  that  facilities  were  made  available  for  additional 
business.  It  is  also  pointed  out  by  the  company  that  the  addi- 
tions to  the  plant  made  since  the  date  of  consolidation  (May  1, 
1917)  represent  a  very  large  proportion  of  the  existing  plant 
and  cannot  be  considered,  in  any  sense,  as  having  duplication 
included.  In  the  company's  opinion  there  is  no  duplication 
existing  in  the  operative  property  at  this  time. 

We  are  satisfied  that  the  effects  of  the  existence,  five  years 
ago,  of  two  separate  telephone  plants  of  practically  equal  im- 
portance are  still  present  to  some  extent.  The  Commission's  engi- 
neers point  out  that  there  still,  of  necessity,  exists  duplication 
in  the  matter  of  poles,  right  of  way,  easements,  cable,  conduit 
trenches,  and  central  offices,  and  other  items.  This  duplication 
must  have  its  effect  on  the  cost  of  the  plant  as  well  as  on  the 
cost  of  operation.  We  are  not  persuaded,  however,  that  the  loss 
resulting  from  this  condition  should  be  borne  by  the  company 
in  its  entirety.  The  public  has  benefited,  to  some  extent  at 
least,  by  the  existence  of  this  duplication.  The  spare  plant  made 
available  by  the  disconnecting  of  15,000  duplicate  stations  made 
possible  the  taking  care  of  a  considerable  number  of  new  tele- 
phone applications  under  the  abnormal  material  and  financial 
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conditions  prevailing  in  1918  and  1919.  It  is  also  a  fact  that 
the  combined  service  of  the  two  former  systems  has  been  de- 
Uvered  to  all  subscribers  at  the  rates  in  effect  when  the  business 
was  divided  between  two  competing  concerns.  We  reach  the 
conclusion  that,  from  the  standpoint  of  the  rate  base,  the  dupli- 
cation reflected  in  the  engineering  department'e  figures  under 
(h)  and  (i)  in  the  preceding  heading  is  fair  and  reasonable  to 
the  Company  and  to  the  public  alike,  and  we  shall  not  make  a 
further  deduction  on  that  account  under  operating  expenses. 

Jfh.  Operating  Costs  and  Other  Expenses  and  Charges,  and  Es- 
timated Revenue. 

[5]  It  is  our  purpose  to  fix  rates  in  this  proceeding  which  will 
allow  the  company  reasonable  operating  expenses,  including  a 
proper  allowance  for  depreciation  and  taxes,  reasonable  com- 
pensation to  affiliated  companies  for  service  rendered  or  value 
received  and,  in  addition,  a  reasonable  fair  return,  having  in 
mind  the  essential  conditions  surrounding  this  utility. 

A  careful  estimate  of  operating  expenses  necessary  to  the 
company  was  worked  up  by  the  Engineering  Conference.  On 
a  number  of  such  expense  items  there  is  agreement;  on  other 
items  the  differences  of  opinion  and  the  reasons  therefor  have 
been  presented  to  us  by  the  several  engineers.  We  shall  sum- 
marize the  agreed  items  and  then  briefly  discuss  the  items  in 
dispute.  The  estimate  of  operating  expenses  for  the  year  19'22, 
based  on  current  expenses  plus  estimated  increases  and  figui^ 
as  average  unit  costs  per  station,  and  taking  the  average  num- 
ber of  stations  for  the  year  1922  as  170,310,  is  as  follows: 


1.  Ordinary  repairs 

2.  Station  removals  and  changes  . 

3.  Traffic  expenses   

4.  Commercial  expenses   

5.  General  expenses 

6.  Rent  deductions 

7.  Amortization  of  landed  capital 

8.  Taxes 


Sub-totals 


Unit 

per  Station 

Total  per  Year. 

per  Month. 

.860 

$1,757,599.00 

.140 

286,121.00 

1.200 

2,452,464.00 

.475 

970,767.00 

.085 

173,716.00 

30,000.00 

■  ■  •  •  • 

2,500.00 

480,000.00 

2.760 

$6,153,167.00 

[6]  The  amounts  shown  opposite  items  1  to  8  above  are  rea- 
sonable estimates  of  the  actual  amount  of  expenses  that  will 
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have  to  be  met  during  the  year  1922,  r^ardless  of  whether  these 
amounts  may  be  considered  as  normal  or  abnormal.  It  is  the 
city's  position,  however,  that  operating  conditions,  and  there- 
fore operating  expenses,  cannot  be  considered  as  normal  at  the 
present  time  nor  in  1922.  The  city  urges  the  use  of  average 
figures  over  a  number  of  years,  properly  adjusted  to  allow  for 
unusual  conditions  obtaining  by  reason  of  existing  duplication, 
delayed  installations  and  the  present  period  of  unusually  heavy 
construction.  Because  of  these  considerations,  the  city  con- 
tends for  a  general  reduction  of  operating  expense  items  and 
particularly  for  a  10  per  cent  reduction  in  items  1  and  2. 

We  have  already  stated  our  views  with  reference  to  duplica- 
tion. With  reference  to  abnormal  construction  conditions,  and 
the  situation  resulting  from  delayed  installations  we  believe  that, 
as  to  the  former  item,  the  actual  operating  costs  should  be  allowed 
unless  there  is  evidence  that  with  more  efficient  management  and 
operation  such  costs  can  be  reduced.  No  evidence  to  that  effect 
is  before  the  Commission  in  this  proceeding.  The  matter  of  de- 
layed installations  will  have  attention  in  the  consideration  of 
the  quality  of  the  service  rendered  by  the  company  and  its  effect 
upon  tibe  rates.  We  can  also  not  be  unmindful  of  the  fact 
that  the  unprecedented  growth  of  the  city  of  Los  Angeles,  in 
building  activity  and  population,  and  in  expansion  of  all  sorts 
of  business  enterprises,  has  created  an  equally  unprecedented 
demand  for  telephones.  We  see  no  indications  justifying  a  be- 
lief that  this  growth  will  be  retarded  or  come  to  a  pause  in  the 
future.  On  the  contrary,  in  our  judgment,  the  indications  are 
that  this  remarkable  development  will  continue  and  the  con- 
ditions which  have  been  designated  as  abnormal  in  this  proceed- 
ing may,  for  some  considerable  time  to  come,  prove  the  normal 
condition  of  Los  Angeles.  Holding  to  this  conclusion,  we  see  no 
justification  for  a  percentage  reduction  in  the  operating  ex- 
penses shown  above  on  account  of  their  being  abnormally  high. 

On  other  expenses  items  there  are  material  differences  and  it 
will  be  nessessary  to  analyze  the  most  important  ones  in  some 
detail. 

Depreciation. 

We  consider  the  matter  of  depreciation  of  great  importance. 
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The  company  for  the  year  1922  claims  a  depreciation  allowance 
under  operating  expenses  of  $1,428,000.     The  allowance  esti* 
mated  by  the  Commission's  engineering  department  for  ^e  same 
year  is  $730,000  and  the  city  urges  as  a  sufficient  allowance  the 
sum  of  $610,000.     It  will  be  well  to  state  the  bases  for  these 
three  figures.     The  company  figures  its  depreciation  allowance 
for  plant  and  equipment  on  the  so-called  straight  line  method 
and  on  the  book  amount  of  depreciable  property  for  the  average 
of  the  year  1922   ($23,800,000).     To  the  cost  shown  on  the 
company's  books  on  September  30,  1921,  there  is  added  the 
estimated  net  additions  for  the  balance  of  1921  and  half  of  1922. 
An  exhaustive  statement  has  been  filed  with  the  Commission  by 
the  company  showing  its  position  on  the  matter  of  depreciation. 
It  is  diflScult  to  summarize  this  extensive  presentation.    It  may 
«« stated,  however,  that,  on  the  whole,  it  is  based  principally  on 
accounting  considerations  and  on  the  classification  of  accounts 
prescribed  by  the  Interstate  Commerce  Commission  and  by  this 
Commission.     The  company  maintains  that  in  maintenance  ex- 
penses it  is  entitled  to  a  depreciation  allowance  for  all  losses 
suffered  through  the  current  lessening  in  value  of  tangible  prop- 
^ty  from  wear  and  tear  not  covered  by  current  repairs.     This 
incJucle3  obsolescence  and  inadequacy  resulting  from  age,  phys- 
ical change,  or  supersession  by  reason  of  new  inventions  and  dis- 
^veriea^  changes  in  popular  demand,  or  public  requirements, 
^^^  losses  suffered  through  destruction  of  property  by  extra- 
ordinary casualties.     Under  this  accounting  definition  the  ex- 
penence,  over  a  number  of  years,  of  the  associated  Bell  telephone 
compaiiieg  throughout  the  United  States  with  particular  refer- 
ence, perhaps,  to  the  experience  of  the  Pacific  Company,  is  used 
and  the  percentages  thus  obtained  for  the  various  classes  of  prop- 
^^^  are  applied  to  the  property  of  the  applicant.    An  inspection 
^f  applicant's  annual  reports  filed  with  this  Commission  shows, 
Wever,  that  the  depreciation  rates  have  changed  from  time  to 
time  and  that,  during  the  period  of  Federal  control,  the  pro- 
visions of  the  Federal  control  superseded  the  company's  prac- 
tices.   The  company  and  the  Pacific  Company  both  recognize 
the  fact  that,  of  necessity,  and  in  the  nature  of  things,  any  de- 
preciation allowance  must  partake  of  the  speculative  and  that 
the  amount  in  the  reserve  cannot,  at  any  time,  measure  the 
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actual  physical  depreciation  and,  conversely  the  physical  depre- 
ciation, at  a  given  time,  cannot  measure  the  amount  which  should 
be  in  the  reserve.  This  must  be  so  because  the  present  physical 
condition  of  any  property  is  a  physical  fact.  The  amount  which 
must  go  into  the  reserve  is  necessarily,  to  certain  extent,  based 
on  hypothesis,  because  this  reserve  must  provide  for  facts  and 
contingencies  which  have  not  yet  occurred  and  which  lie  in  the 
future. 

The  company  takes  the  position  that  under  the  accounting 
rules  it  is  compelled  to  set  aside  its  depreciation  reserve  in  equal 
periodical  installements  on  the  straight  line  method  and  that  to 
use  a  sinking  fund  depreciation  annuity  would  be  unlawful.  It 
maintains  that  the  rates  fixed  by  it,  the  amounts  proposed  to  be 
set  aside  in  this  proceeding  and  the  methods  adopted  by  it  for  the 
accumulation  and  use  of  the  reserve  must  not  be  interfered  with 
and  that  at  least  the  sum  of  $1,428,000  is  required  to  enarble  it 
to  render  efficient  service.  It  may  be  stated  that  the  method  used 
by  the  company  results  in  a  rate  very  closely  approximating  6 
per  cent  per  annum  on  the  total  depreciable  property. 

The  city's  estimate  of  an  adequate  depreciation  allowance  is 
in  radical  disagreement  with  the  company's  method.  The  city 
contends  that  the  rate  of  approximately  6  per  cent  is  entirely  too 
great  for  the  reason,  mainly,  that  the  life  of  the  various  com- 
ponents of  the  property,  as  submitted  by  the  company,  is  entire- 
ly too  short.  In  the  city's  opinion  the  company  has,  with  regard 
to  life,  to  obsolescence,  to  inadequacy  and  to  salvage,  made  as- 
sumptions as  impracticable  and  unsound  as  the  theory  of  repro- 
duction cost  new  submitted  by  the  company. 

According  to  the  city's  contention  the  $610,000  per  annum, 
estimated  by  it  as  a  depreciation  annuity,  is  the  maximum  and 
set  aside  on  a  sinking  fund  basis  at  a  7  per  cent  rate  of  interest 
in  monthly  installments  will  amply  take  care  of  the  retirement 
of  all  of  the  depreciable  property  at  the  end  of  its  life. 

The  theory  on  which  the  city  bases  its  argument  can  best  be 
indicated  by  a  quotation  from  the  statement  of  the  chief  engineer 
of  the  Board  of  Public  Utilities  (Conference  Exhibit  A,  page 
99) : 

The  city  is  of  the  opinion  that  the  purpose  of  a  reserve  fund 
IS  for  the  replacement  of  worn  out  plant  and  is  a  guarantee  that 
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the  original  investment  will  be  maintained.     It  takes  the  posi- 
tion also  that  the  money  set  aside  for  this  purpose  should  be 
placed  in  a  separate  fund  as  provided  for  in  California  Statute, 
section  49,  Public  Utilities  Act.     The  interest  on  this  separate 
fund  should  be  calculated  at  the  prevailing  rate  and  set  aside 
and  made  a  part  of  the  fund.    This  the  company  does  not  do  at 
the  present  time.    The  city  contends  that  while  the  reserve  fund 
for  replacement  belongs  to  the  property,  it  is  for  just  one  pur- 
pose, namely,  the  replacement  of  worn-out  property,  and  it  was 

taicen  out  of  the  rates  paid  by  the  subscribers  for  that  purpose 
only, 

-^s   conditions  are  at  the  present  time,  the  subscribers  have 

aosojutely  no  protection  against  the  neglect  on  the  part  of  the 

company  to  replace  old  and  worn  out,  inadequate  equipment; 

t^^y   have  no  protection  against  the  lack  of  service  resulting 

rom  a  failure  to  replace  inefficient  equipment.    In  other  words, 

^^^^dition  per  cent  of  the  Southern  California  Telephone 

^^T^HXky  is  an  unknown  quantity.     We  do  not  admit  for  one 

inomexi-|.  ^^^  ^^  condition  per  cent  of  the  property  has  nothing 

'^ith  the  service  rendered  by  the  company,  or  with  the 

^%l^  Of  rates. 

^^nnot  agree  that  the  reserve  fund  may  be  used  by  the 

^^  for  any  purpose  whatever  which  the  company  may  find 

C(SD^^'^\ent.    It  would  seem  to  us  that  the  only  guarantee  of  good 

loj^  in  the  expenditure  of  the  money  set  aside  for  a  particular 

purpose  and  included  in  the  rates  for  that  purpose,  is  that  the 

Commission  should  have  charge  both  of  the  debits  and  credits  to 

the  depreciation  reserve  fund. 

We  contend  that  the  Commission  should  be  the  judge  of  ob- 
solescence whenever  a  radical  change  is  proposed.  We  do  not 
contend  that  either  obsolescence  or  inadequacy  should  be  borne 
entirely  by  the  ratepayer. 

The  statement  that  the  government  allowed  the  company  5.72 
per  cent  for  the  depreciation  fund  is  absolutely  immaterial.  It 
is  ejrtremely  doubtful  whether  any  estimate  was  ever  made  dur- 
ing war  times  on  what  the  rate  of  depreciation  should  be.  We 
would  need  to  be  shown  that  the  government  was  not  influenced 
ty  engineers  of  the  American  Telephone  &  Telegraph  Company 
in  arriving  at  this  rate  of  5.72  per  cent. 
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The  city  contends  that  no  one  can  prophesy  the  exact  amonnt 
necessary  for  the  replacement  of  property  or  keeping  intact  the 
original  investment.  We  contend  that  a  reasonable  amount  ovvx 
and  above  the  actual  current  replacements  to  take  care  of  emer- 
gency withdrawals  should  be  set  aside  annually  and  placed  in  a 
separate  fund,  together  with  the  interest  thereon  and  the  fund 
put  under  the  supervision  of  the  Q^lifornia  Railroad  Commis* 
sion,  and  used  for  the  only  purpose  for  which  it  was  ever  taken 
out  of  the  rates — namely,  the  replacement  of  worn  out  plant,  and 
keeping  the  original  investment  intact.  Should  it  become  neces- 
sary at  any  time,  in  the  opinion  of  the  Commission,  to  increase 
the  annual  allowances  for  depreciation  or  should  the  fund  ac- 
cumulate too  rapidly  to  take  care  of  current  replacements,  then 
the  Commission  can  increase  or  reduce  the  annual  payments.  By 
this  method  there  will  be  no  tendency  to  n^lect  replacements 
and  use  the  money  for  some  other  purpose. 

It  is  also  the  position  of  the  city,  as  indicated  imder  a  previous 
heading,  that  on  the  portion  of  the  depreciatiim  reserve  invested 
in  plant  the  company  is  not  entitled  to  a  return  and  that  the 
amount  so  invested  should  be  deducted  from  the  rate  base. 

The  Commission's  engineering  department  has  also  made  a 
report  on  this  item  and  its  estimate  is  contained  in  Conference 
Exhibit  A  (page  103). 

It  is  the  conclusion  of  the  department  that  the  depreciation 
allowance  included  in  operating  expenses  by  the  company  in  the 
past  and  estimated  for  the  future,  is  too  high  and  that  the  esti- 
mate for  this  item  as  submitted  by  the  company  in  this  proceed- 
ing should  be  materially  reduced.  Our  engineers  report  that 
neither  they,  nor  the  company's  engineers,  nor  the  city's  engi- 
neers have  made  the  detailed  analysis  necessary  to  determine  an 
accurate  depreciation  allowance  fqr  this  particular  property. 
Such  an  analysis  would  require  a  list  of  property  inventory  items 
in  the  various  accounts,  a  determination  of  lives  and  salvage 
value,  a  distinction  between  depreciable  and  non-depreciable 
property  and  between  such  items  as  should  be  renewed  through 
ordinary  maintenance  expense  and  such  as  should  be  replaced  out 
of  a  depreciation  fund.  It  is  the  department's  conclusion,  how- 
ever, that  an  approximate  figure  sufficiently  accurate  and  fair 
for  the  purposes  of  this  case  can  be  found  on  the  basis  indicated 
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in  the  Conference  report  for  the  estimated  figure  of  $730,000. 
This  allowance,  according  to  our  engineers,  should  be  subject  to 
further  modification  by  reason  of  the  excessive  reserves  set  aside 
in  the  past  and  by  reason  of  the  fact  that  the  earnings  of  the 
depreciation  fund  have  not  been  added  to  the  fund  but  reinvested 
in  plant,  the  ownership  of  which  is  now  in  the  company  and  ^in- 
cluded in  the  department's  rate  base.  According  to  our  engi- 
neers' figures  the  reserve  estimated  by  the  company  for  1921  is 
from  43  to  48  per  cent  too  high,  depending  upon  whether  the  6 
or  7  per  cent  sinking  fund  rate  is  used  and  the  same  percentage 
approximately  applies  to  the  depreciation  allowances  set  aside 
by  the  company  since  consolidation. 

It  appears  that  the  total  amount  set  aside  by  the  company  be- 
tween May  1,  1917,  and  June  30,  1921,  is  $4,129,474,  and  it  is 
estimated  that  in  this  period  there  has  been  going  into  the  de- 
preciation reserve  an  excess  amount  of  $1,651,790. 

[7]  In  Applicant's  Exhibit  No.  30  (which  is  the  reply  memo- 
randum to  Exhibit  B  of  the  city  of  Los  Angeles)  counsel  for  the 
company  reviews  the  position  of  the  city,  and  to  some  extent  the 
statements  of  the  Commission's  engineering  department  on  this 
matter,  and  calls  attention  to  certain  errors  in  computation  and 
to  certain  other  matters  that  are  not  conceded  to  be  errors  by  the 
city  and  by  our  engineers.  The  company  in  its  Exhibit  30  re- 
states its  position  and  relies  for  the  soundness  of  its  concltisions 
principally  upon  the  prescribed  accounting  classifications.  It 
suggests  that  the  matter  of  depreciation  is  outside  the  jurisdic- 
tion of  this  Commission  and  that  there  is  nothing  for  us  to  do 
but  to  accept  the  company's  methods  and  practices  and  to  allow 
the  amount  they  claim  under  this  item.  This  view  is  taken  be- 
cause the  company  contends  that  the  Interstate  Commerce  Coin- 
mission  has  sole  control  of  this  matter. 

We  are  of  a  different  opinion  and  the  question  of  jurisdiction 
we  do  not  believe  to  be  at  issue.  The  amount  to  take  care  of  de- 
preciation is  one  of  the  largest,  if  not  the  largest,  single  item  in 
the  total  sum  that  must  be  provided  for  the  company  in  rates. 
We  believe  that  this  Commission,  being  the  rate-making  bo<ly, 
has  not  only  the  right  but  the  duty  to  scrutinize  this  expense 
item  most  carefully  and  to  include  it  in  the  total  sum  of  money 
to  be  provided  for  in  an  amount  reasonable  alike  to  the  sul>- 
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scribers  and  to  the  Company.  The  Public  Utilities  Act  clearly 
places  this  function  upon  the  Commission  and  §  49  of  the  act 
reads  in  part  as  follows : 

*  *  *  The  Commission  may,  from  time  to  time,  ascertain 
and  determine  and  by  order  fix  the  proper  and  adequate  rates  of 
depreciation  of  the  several  classes  of  property  of  each  public 
utility.  Each  public  utility  shall  conform  its  depreciation  ac- 
counts to  the  rates  so  ascertained,  determined  and  fixed,  and  shall 
set  aside  the  money  so  provided  for  out  of  earnings  and  carry  the 
same  in  a  depreciation  fund  and  expend  ^ch  fund  only  for  such 
purpose  and  under  such  rules  and  regulations  both  as  to  original 
expenditure  and  subsequent  replacement  as  the  Commission  may 
prescribe.  The  income  from  investments  of  moneys  in  such  fund 
shall  likewise  be  carried  in  such  fund. 

From  all  the  evidence  on  this  point  we  conclude  that  the  sum 
to  be  allowed  as  an  operating  expense  for  a  depreciation  annuity 
should  be  $780,000  per  year.  Set  aside  in  monthly  installments 
of  $65,000  in  a  sinking  fund,  with  provision  that  the  earnings 
accruing  are  added  to  the  fund,  this  amount  will  retire,  com- 
pounded at  the  ordinary  interest  rate  of  6  per  cent,  the  total  de- 
preciable property  within  a  reasonable  life  expectancy.  There 
can  be  no  question,  in  our  opinion,  about  the  adequacy  of  an 
allowance  that  will  accomplish  this  end. 

Our  view  of  this  matter  does  not  go  to  the  mere  accounting 
considerations  and  is  much  more  far  reaching.  This  Commis- 
sion has  constantly  held  to  the  view  that  a  proper  depreciation 
annuity  is  an  aperating  expense  and  must  be  allowed  for  the 
same  reasons  that  proper  maintenance  expenses  must  be  con- 
tributed by  the  ratepayers.  We  make  such  a  depreciation  allow- 
ance not  merely  in  the  interest  of  the  public  utility  and  in  order 
to  enable  it  to  keep  up  its  plant,  but,  more  important,  in  order 
to  assure  the  public  of  the  permanency  of  good  service.  The  de- 
preciation allowance,  therefore,  is  a  contribution  the  public, is 
making  to  the  utility  in  order  to  insure  a  continuation  of  service 
through  the  renewal  of  plant  worn  out  in  the  service  to  the  pub- 
lic. 

If  the  company  concludes  to  include  more  than  $780,000  in 
operating  expenses  for  depreciation,  the  excess  must  come  out  of 
the  allowance  for  a  fair  return.     In  our  opinion  the  amount 
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claimed  by  the  company  is  excessive  and  the  amount  allowed  by 
us,  determined  as  it  is  for  this  particular  plant  at  this  particular 
time,  is  reasonable  in  view  of  all  circumstances. 

[8]  We  are  aware  of  the  fact  that  the  Interstate  Commerce 
Commission  is  now  engaged  in  an  investigation  of  the  subject  of 
depreciation  as  it  relates  to  interstate  telephone  utilities  and 
understand  that  there  is  a  liklihood  of  that  Commission  estab- 
lishing depreciation  percentages  for  the  various  items  of  prop- 
erty.   Whether  such  percentage  rates,  if  any  are  to  be  fixed,  will 
be  intended  to  apply  to  all  interstate  telephone  systems  through- 
out the  United  States  or  whether  percentages  will  be  determined 
according  to  the  facts  and  necessities  in  a  particular  territory, 
and  of  a  particular  company,  we  do  not  know.     The  Pacific 
Company,  which  is  particularly  interested  in  this  matter,  by  rea- 
son of  its  stock  ownership  in  the  Southern  Company,  is  an  inter- 
state company,  while  the  latter  company  is  engaged  in  a  purely 
intrastate  business.    In  view  of  the  present  status  of  the  matter, 
we  prefer  not  ta  direct  a  change  in  the  percentages  employed  by 
the  company  in  setting  up  on  its  books  the  depreciation  accruing 
in  each  class  of  its  depreciable  property.    We  shall  not  allow  in 
operating  expenses  for  depreciation  any  sum  larger  that  the 
amount  above  indicated.     We  hold  to  the  view  that  the  proper 
amount  to  be  set  aside  for  a  particular  property  cannot  be  deter- 
mined by  rule  of  thumb,  or  by  use  of  general  percentages  apply- 
ing over  a  territory  as  large  as  the  United  States,  and  under  con- 
ditions as  varied  as  they  are  found  in  the  large  number  of  sepa- 
rate telephone  utilities.     Each  property,  we  believe,  must  be 
governed  by  its  own  particular  circumstances  and  requirements, 
and  the  local  rate-making  body  seems  to  be  in  the  best  position  to 
consider  and  determine  the  amounts  which  property  should  be  set 
aside  for  depreciation. 

Payments  to  the  American  Telephone  and  Telegraph  Company. 

[9]  In  its  estimate  of  expenses  the  company  claims  for  this 
item  under  the  designation  ^^icensee  revenue"  the  annual  amount 
of  $217,000.  The  city's  and  the  Commission's  engineering  de- 
partment's allowance  is  smaller  and  amounts  to  $120,000  a  year. 
The  engineering  department's  figure  is  baaed  on  the  conclusion 
that,  regardless  of  the  method  of  computation,  this  amount  is  a 
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reasonable  payment  for  services  rendered  by  the  American  Com- 
pany to  the  Southern  Company  in  view  of  all  circumstances  sur- 
rounding the  plant  at  this  time  and  that  will  surround  it  in  the 
next  few  years.  The  company's  figure  is  based  on  an  agreement 
now  in  existence  between  the  Pacific  Company  and  the  Southern 
Company,  and  particularly  on  §  6  of  that  agreement  regarding 
license  contract  payments  on  a  gross  earning  basis.  This  irem, 
therefore,  goes  to  the  matter  of  the  relation  between  this  com- 
pany, the  Pacific  Company,  the  American  Company,  and  other 
affiliated  or  subsidiary  corporations.  An  inquiry  into  this  re- 
lation was  one  of  the  subjects  assigned  to  the  Engineering  Con- 
ference. The  conference  has  exhaustively  reported  on  this  point 
and  there  are  before  the  Commission  the  views  of  applicant  and 
of  the  Pacific  Company,  as  also  the  views  of  the  city  and  of  our 
engineers.  We  shall  briefly  deal  with  this  matter  under  another 
heading.  It  is  sufficient  to  say  at  this  point  that,  after  a  careful 
oonsideration  of  the  entire  record,  we  are  satisfied  that  the  inclu- 
sion of  $120,000  in  the  expense  estimate  is  a  reasonable  amount 
for  the  services  rendered  by  the  American  Company  to  applicant. 

Uncollectible  Revenue, 

[10]  The  amount  for  revenue  which  the  company  will  be  un- 
able to  collect  and  which,  therefore,  must  be  a  charge  upon  the 
general  business,  is  estimated  by  the  Engineering  Conference  at 
one-half  of  one  per  cent  of  the  estimated  gross  revenue.  We  are 
willing  to  accept  this  estimate  and  are  making  an  allowance  for 
this  item  of  $41,000. 

Summarizing  the  foregoing  items,  we  have  a  total  expense 
estimated  for  1922,  exclusive  of  fair  return,  as  follows: 

Operating   expense   items   1   to   8,   inclusive    (as   enumerated 

above)    $6,153,500.00 

9.  Annual  amount  to  be  put  into  depreciation  fund 780,000.00 

10.  Payment  to  American  Telephone  and  Telegraph  company       120,000.00 

11.  Uncollectible  revenue   41,000.00 

Total   $7,094,500.00 

The  rate  schedule  we  are  proposing  is  estimated  by  the  engi- 
neers to  produce  a  gross  revenue  in  1922  of  $8,300,000.  We 
wish  to  call  attention  to  the  percentage  growth  in  the  company's 
revenues  during  the  last  three  years.  It  appears  that  the  1920 
revenues  showed  an  increase  over  the  year  1919  of  approximately 
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16  per  cent  and  the  ld21  revenues  over  those  for  1920,  in  spite 
of  delayed  installations,  are  likely  to  show  an  increase  of  at 
least  14  per  cent.  The  estimate  of  the  Commission's  telephone 
engineer  for  the  year  1922  (under  present  rates)  shows  an  in- 
crease, however,  of  only  about  9  per  cent.  The  gross  revenue 
estimate  derived  {rom  the  rate  schedule  suggested  in  this  decision 
is  based  on  the  same  approximate  percentage  increase  in  busi- 
ness as  is  the  estimate  assuming  a  continuance  of  the  present 
rates.  We  are  inclined  to  believe  that  the  business  of  the  com- 
pany in  1922  will  show  an  increase  closely  proportionate  to  the 
one  of  the  preceding  year.  If  this  view  is  correct,  there  is  an 
underestimate  in  the  engineers'  revenue  figure  for  1922  rather 
than  an  overestimate. 

The  rate  base  we  have  in  mind  is  the  sum  of  $23,800,000. 
This  sum  includes  the  estimated  capital  expenditures  necessary 
to  take  care  of  the  1922  business  and  these  new  capital  expend- 
itures (partly  made  and  partly  not  yet  made)  amount  to  $6,738,- 
000.  We  are  aware  that,  to  a  considerable  extent,  the  rebuilding 
of  the  Los  Angeles  plant  is  now  going  on  and  has  been  going  on 
for  some  time.  Unquestionably  a  portion  of  the  capital  expended 
is  not  only  useful  for  the  stations  to  be  immediately  attached  to 
the  present  system,  but  will  be  useful  for  additional  future  busi- 
ness. Good  telephone  engineering  demands  the  design  and  con- 
straction  of  the  plant  in  such  manner. 

The  Engineering  Conference  agreed  that  there  should  go  into 
the  rate  base  such  cost  of  new  construction  as  is  required  for  the 
needs  of  the  estimated  number  of  stations  plus  a  reasonable  mar- 
gin for  spare  facilities,  and  company  maintains  that  the  full 
amount  of  $6,788,000  does  not  provide  for  anything  in  excess  of 
such  needs. 

[11]  With  an  estimated  revenue  of  $8,800,000,  and  total 
estimated  expenses  of  $7,094,000,  there  remains  a  net  return  of 
$1,206,000.  This  is  approximately  5.1  per  cent  on  the  estimated 
rate  base  and  falls  short  by  $222,000  of  a  6  per  cent  return.  In 
our  opinion  the  company  will  eai-n  a  6  per  cent  return  on  this  rate 
base  since  we  are  satisfied  that  the  estimates  of  earnings  are  un- 
duly conservative.  We  consider  such  a  return  as  reasonable  and 
entirely  fair  to  the  company  in  view  of  all  the  circumstances  in 
this  case. 

While  this  Oommission  has  repeatedly  pointed  out  that  the 
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volume  and  the  classes  of  outstanding  securities  can  not  be  eon- 
trolling  in  the  determintltion  of  a  just  and  reasonable  rate,  we 
wish  to  point  out  that  the  fair  return  as  estimated  above  will  be 
sufficient  to  provide  for  all  of  this  company's  interest  to  out- 
standing bonds,  allow  for  interest  payments  for  all  borrowed 
money  and  for  additional  money  that  will  have  to  be  borrowed 
in  order  to  carry  out  the  1922  program,  and  in  addition  leave  a 
substantial  surplus.  This,  it  appears  to  us,  must  be  considered  a 
gratifying  financial  situation  as  compared  with  the  condition 
prior  to  consolidation  and  as  it  would  have  been  had  consolida- 
tion not  been  permitted. 

Reference  should  be  made  in  this  connection  to  the  matter  of 
the  apportionment  of  toll  revenues  and  expenses  between  the 
exchange  company  and  the  toll  company.  The  city  contends  that 
the  present  30  per  cent  revenue  apportionment  to  the  company 
is  insufficient  and  that  at  least  40  per  cent  of  the  toll  revenue 
should  be  credited  to  the  Los  Angeles  exchange.  If  an  increase 
were  made,  the  gross  revenue  of  the  company  would,  of  course, 
be  increased,  the  net  revenues  would  be  increased  in  the  same 
amount  and  the  percentage  of  fair  return  would  increase  accord- 
ingly. 

We  have  given  careful  consideration  to  this  matter.  It  may  be 
that  upon  a  close  analysis  the  applicant  may  be  entitled  to  receive 
a  larger  proportion  of  the  toll  revenue  than  it  receives  at  present, 
but  no  data  is  before  the  Commission  at  this  time  that  would  per- 
mit of  a  fair  determination  of  the  question.  A  reapportionment 
of  toll  revenue,  it  is  also  apparent,  would  take  this  revenue  away 
from  one  branch  of  the  Pacific  Company's  business  and  give  it  to 
another,  and  in  this  manner  would  have  an  effect  on  other  tele- 
phone rate  structures  which  are  not  now  at  issue.  In  our  opin- 
ion, it  seems  desirable  to  let  this  matter  rest  until  a  state-wide 
determination  can  be  made. 

5.  Rate  Area. 

The  company  submitted  exhibits  showing  a  proposed  primary 
rate  area.  This  proposal  was  objected  to  by  the  city  and  the  item 
was  one  of  the  matters  referred  to  the  Engineering  Conference* 
It  appears  that  the  primary  rate  area  is  substantially  agreed  up- 
on by  the  conference  with  one  material  exception.     As  recom- 
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mended  by  the  Oommission's  telephone  engineer  and  accepted  by 
the  conference,  the  company's  proposal  is  modified  by  the  ex- 
clusion from  the  area  of  a  small  neck  of  territory  along  Verdugo 
road,  east  of  Tropico,  and  the  extension  of  the  area  to  include  a 
district  in  the  sonthem  part  of  the  city,  bounded  by  Florence 
avenue  on  the  north,  Mountain  View  avenue  on  the  east,  Man- 
chester avenue  on  the  south,  and  Central  avenue  on  the  west. 
We  believe  the  company  should  adopt  this  rate  area  and  the  ex- 
change rates  fixed  in  this  decision  should  apply  within  this  ter- 
ritory. 

It  is  the  city^s  contention  that  the  so-called  Palms-Culver  dis- 
trict should  be  included  within  the  primary  rate  area.  The 
Commission  has  decided  this  matter  in  Decision  No.  9516  (Re 
Southern  California  Teleph.  Co.  P.U.E.1922A,  720)  and  the 
only  point  left  open  at  this  time  is  the  location  of  the  Los  Angeles 
primary  rate  area  boundary  closer  to  the  Palms-Culver  city 
boundary,  or  further  away  from  that  boundary,  compared  with 
the  present  location.  The  rate  area  here  suggested  extends  the 
present  boundary ;  that  is  to  say,  a  larger  territory  will  be  avail- 
able to  the  Los  Angeles  exchange  rates  than  is  at  present  the  case. 
A  reversal  of  Decision  No.  9516  {supra)y  does  not  appear  justi- 
fied. 

6.  Rates. 

The  rate  structure  proposed  by  the  company  in  this  application 
compares  with  the  present  rate  structure  as  follows:  [Tables 
omitted.] 

We  are  satisfied  that  the  proposed  rates  are  too  high  and  would 
be  unfair  and  unreasonable  to  the  subscribers.  We  suggest  the 
following  rate  structure  and  believe  that  with  these  suggested 
rates  in  effect  there  will  be  produced  the  gross  revenue  previously 
estimated  and  that  this  income  will  enable  the  company  to  give 
good  and  adequate  service  and  to  take  care  of  the  future  telephone 
requirements  of  Los  Angeles.     [Tables  omitted.] 

[12]  In  the  rate  schedule  submitted  by  the  .company  the  so- 
called  P.  B.  X.  both-way  trunk  service  and  the  rates  now  quoted 
for  such  service  were  eliminated.  No  reasons  for  this  particular 
elimination  were  presented  by  the  company.  It  appears,  how- 
ever, that  the  great  bulk  of  private  branch  exchange  trunk  service 
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in  Los  Angelefl  is  over  both-way  trunks  and  that  about  90  per  cent 
of  private  branch  exchanges  would  be  affected  by  this  change. 
This  class  of  service,  therefore,  should  be  continued  unless  the 
company  can  show  that  the  public  interest  is  better  served  by  an 
elimination.  If  the  company  desires  to  make  such  a  showing, 
this  may  be  done  in  a  supplemental  proceeding. 

7.  The  Relation  Between  Southern  California  Telephone  Com- 
pany,  the  Pacific  Telephone  &  Telegraph  Company,  Amer- 
ican Telephone  &  Telegraph  Company,  Western  Electric 
Company,  and  Other  Affiliated  Companies. 

The  city,  generally  speaking,  takes  the  position  that,  by  reason 
of  the  relationship  existing  between  the  company  and  the  cor- 
porations with  which  it  i^  affiliated,  the  cost  of  telephone  service 
to  the  Los  Angeles  subscribers  is  unduly  increased  and  a  financial 
showing  much  less  favorable  than  the  actual  showing,  and  less 
favorable  than  need  be,  is  produced  on  applicant's  books.  This 
result  is  brought  about,  in  the  city's  view,  because  of  unreason- 
ably high  payments  to  the  American  Company  for  services  ren- 
dered, also  by  means  of  a  division  of  joint  revenue  and  expenses 
(referring  to  toll  business)  between  afliliated  companies  result- 
ing to  the  disadvantage  of  applicant  and  further,  by  reason  of 
excessive  material  and  supply  costs  for  plant  and  equipment 
manufactured  and  furnished  by  the  affiliated  companies. 

The  company,  on  the  contrary,  insists  that  its  affiliations  with 
other  Bell  telephone  companies  and  enterprises  result  in  distinct 
benefits  to  the  public  and  lower  rather  than  increased  cost  of 
service.  Western  Electric  Company  material  prices  and  charges 
for  service  are  not  too  high  in  the  opinion  of  the  company,  and 
payments  made  for  services  to  the  American  Company  and  divi- 
sions of  joint  revenues  and  expenses  are  fair. 

We  have  already  dealt  with  the  so-called  licensee  revenue  pay- 
ment and  allowed  in  our  expense  estimate  the  sum  of  $120,000 
per  annum  as  a  reasonable  and  fair  compensation  for  the  service 
rendered  by  the.  American  Company,  through  the  Pacific  Com- 
pany, to  applicant  under  the  terms  of  the  agreement  of  May  31, 
1917  (Company's  Exhibit  No.  29).  We  believe  no  sum  larger 
than  $120,000  for  this  purpose  should  be  charged  to  operation 
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to  the  Pacific  Company,  or  to  the  American  Company,  under  the 
terms  of  this  contract,  should  be  a  deduction  from  net  income. 
On  the  expiration  of  the  present  contract  at  the  end  of  next  year 
the  reasonableness  of  its  terms  will  be  before  the  Commission. 
We.  have  also  stated  our  view  on  the  matter  of  apportionment  of 
toU  revenue  and  are  of  the  opinion  that  this  matter  can  not  be 
properly  decided  in  this  case. 

Applicant  is  controlled  by  the  Pacific  Company  through  owner- 
ship of  all  the  outstanding  stock,  except  a  few  qualifying  di- 
rectors' shares  (60,869  shares  of  a  par  value  of  $6,086,900).  No 
dividends  have  been  paid  on  this  stock.  The  Pacific  Company 
owns  none  of  the  applicant's  outstanding  bonds  and  receives, 
therefore,  no  bond  interest.  The  Pacific  Company,  however,  has 
loaned  to  applicant  considerable  amounts  for  construction  and  on 
these  loans  interest  is  paid  at  the  rate  of  6  per  cent.  For  labor 
and  material  delivered  to  applicant  by  the  Pacific  Company,  or 
vice  versa,  the  actual  cost  is  charged  and  paid.  The  Pacific 
Company  also  collects  from  applicant  the  so-called  licensee  reve- 
nue and  turns  it  over,  without  deduction,  to  the  American  Com- 
pany. 

Applicant  is  indirectly  controlled  by  the  American  Company 
through  the  latter^s  ownership  of  the  majority  of  the  stock  of 
the  Pacific  Company  (73.3  per  cent  on  December  31,  1920). 
The  American  Company?  owns  none  of  applicant's  bonds  or 
notes.  Indirectly  it  receives  the  licensee  payment  paid  the  Pacific 
Company  and  such  interest  and  dividends  as  it  may  earn  through 
ownership  of  the  securities  of  the  Pacific  Company  and  of  the 
Western  Electric  Company. 

The  licensee  payment  agreement  referred  to  above  provides 
for  a  payment  of  4|  per  cent  on  gross  revenue,  the  computation 
to  be  made  as  follows : 

The  same  proportion  of  the  gross  earnings  of  the  Southern 
Company  as  the  proportion  of  the  instruments  not  furnished  by 
the  American  Company  bears  to  the  total  number  of  instruments 
used  in  the  service  of  the  Southern  Company.  This  plan  to  bo 
eflFective  until  January  1,  1923,  provided,  however,  that  the  pro- 
portion of  the  gross  earnings  so  excluded  shall,  at  no  time,  be 
more  than  at  the  beginning  of  business  by  the  Southern  Com- 

pany. 
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The  question  of  equitable  contract  terms  will  arise,  therefore, 
after  January  1,  1923. 

The  matter  of  the  4J  per  cent  payment  by  its  subsidiaries  to 
the  American  Company  has  had  the  attention  of  this  Commis- 
sion repeatedly,  and  particular  reference  is  here  made  to  (San 
Jose  Telephone  Rate  Case,  4  Cal.  R.  C.  R.  160).  We  believe 
that  a  payment  on  a  mere  percentage  basis,  regardless  of  the  kind 
and  quality  of  the  service  rendered,  is  not  a  fair  measure  of  such 
services.  A  truer  measure  can  be  had,  we  believe,  by  estimating 
as  accurately  as  possible  what  the  value  of  such  service  amounts 
to  in  each  particular  case,  and  this  method  we  have  applied  in 
this  instance. 

With  reference  to  this  applicant's  relations  to  other  affiliated 
companies,  we  have  reached  no  definite  conclusions.  A  decision 
on  that  point  we  do  not  consider  essential  to  a  determination  of 
this  case.  This  matter  should  be  reserved  for  a  more  thorough 
analysis  in  the  pending  statewide  telephone  rate  case. 

8.  Service. 

We  have  given  particular  attention  in  this  proceeding  to  the 
matter  of  service.  Reference  has  already  been  made  to  the 
service  investigation  instituted  by  the  Commission  in  Case  No. 
1531.  That  proceeding  will  be  kept  open  and  further  careful  at- 
tention will  be  given  by  the  Commission  to  this  matter.  Counsel 
for  the  company  has  urged  that  the  service  now  rendered  by  ap- 
plicant in  Los  Angeles  is  excellent.  This  statement  is  not  borne 
out  by  the  facts  before  the  Commission. 

Service  Conditions  must  be  improved  and  means  must  be  found 
to  meet  more  promptly  and  more  satisfactory  than  in  the  past 
the  demand  for  new  telephones  that  is  bound  to  continue  at  a 
rapid  rate  in  Los  Angeles.  The  rates  fixed  in  this  decision  will 
make  it  possible  for  applicant  to  render  a  high  class  telephone 
service. 

The  Commission's  telephone  engineers,  in  conjunction  with 
the  enpneers  of  the  Board  of  Public  Utilities  of  the  city  of  Lo8 
Angeles,  made  an  analysis  of  the  company's  records  of  service 
observations  and  of  trouble  records.  In  addition,  an  independ- 
ent service  test  was  conducted  by  these  engineers.  The  analysis 
of  the  company's  own  records  led  to  the  conclusion  that  the  man- 
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agement  is  making  satisfactory  efforts  to  give  good  service,  but 
that  the  number  of  troubles  reported  is  excessive,  that  the  actual 
trouble  is  not  cleared  with  sufficient  promptness  and  tliat  the 
investigation  of  a  considerable  portion  of  the  troubles  is  not 
carried  far  enough  to  determine  and  eliminate  the  condition 
occasioning  the  report.  The  independent  service  tests  led  to  the 
conclusion  that  the  plant  and  equipment  is  not  being  maintained 
in  such  condition  as  to  provide  good  service  and  that  a  larger 
number  of  better  trained  employees  is  required  for  the  proper 
maintenance  of  the  plant 

Since  these  conclusions  were  reached,  the  company  has  made 
arrangements,  upon  the  Commission's  suggestion,  to  increase  its 
maijntenance  and  construction  forces  and  we  believe  an  improved 
serrioe  may  confidently  be  expected. 


CALIFORNIA  RAILROAD  COMMISSION. 

EE  W.  D.  QEEER. 
[Decision  No.  9913,  Applioation  No.  7388.] 

Certificates  of  convenience  and  necessity  —  SpeculaUon  therein  -p* 
Motor  IwsSes. 

The  California  Commission  disapproves  the  practice  of  securing 
certificates  of  convenience  and  necessity  for  the  operation  of  motor 
busses  and  operating  the  service  for  a  limited  period  of  time  until  & 
purchaser  can  be  found  who  will  not  only  pay  a  reasonable  value  for 
the  actual  physical  property  proposed  to  be  .transferred  but  a  considera- 
ble amount  in  addition  thereto  for  the  operative  rights,  since  no  de- 
pendable transportation  system  can  be  established  when  individuals 
are  permitted  to  speculate  in  such  operative  rights. 

[December  23,  1921.1 

Application  for  an  order  authorizing  the  sale  of  certain 
rights  authorizing  the  operation  of  automobile  stage  service;  ap- 
plication granted  subject  to  conditions. 

Appearances:    H.  A.  Loveland,  for  applicant 

By  the  Commission:  In  the  application  entitled  as  above 
W.  D.  Greer,  doing  business  under  the  fictitious  name  of  W.  D. 
Greer  Stage  Line,  and  Charles  A,  Hare,  jointly  petition  the 
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Railroad  Oommisaion  for  an  order  authorizing  W.  D.  Qreer  to 
sell,  and  Charles  A.  Hare  to  purchase,  certain  operative  rights 
at  present  owned  by  W^  D.  Greer,  authorizing  the  operation  of 
an  automobile  stage  line,  together  with  equipment,  office  furnish- 
ings, etc.,  used  in  such  business. 

A  hearing  was  held  upon  the  above  entitled  application  before 
examiner  Satterwhite  on  December  IS,  1921,  at  San  Francisco 
at  which  time  the  matter  was  submitted  and  it  is  now  ready  for 
decision. 

The  operative  rights  herein  proposed  to  be  transferred  include 
the  following: 

Deidsion  No.  735S,  in  Application  No.  5029,  authorizing  W. 
p.  Greer  to  operate  an  automobile  stage  line  as  a  common  car- 
rier of  passengers,  package  and  express  between  Pismo,  San  Luis 
Obispo  County,  and  McKittrick,  Kern  County,  via  Paso  Robles, 
Shandon  and  Lost  Hills,  but  prohibiting  the  transportation  of 
passengers  between  Pismo  and  Paso  Robles  and  intermediate 
points. 

Decision  No.  7511,  in  Application  No.  5530,  authorizing  the 
Western  Auto  Stage  Company,  Incorporated,  to  transfer  to  W. 
D.  Greer  operative  rights  authorizing  the  operation  of  automobile 
passenger  service  between  the  city  of  Taft,  Kern  County,  and  San 
Luis  Obispo  and  Pismo  Beach,  San  Luis  Obispo  County. 

Decision  No.  7735,  in  Application  No.  5564,  authorizing  W. 
D.  Greer  to  operate  an  automobile  stage  line  as  a  common  carrier 
of  through  passengers  and  baggage  between  Lost  Hills  and 
Bakersfield,  but  prohibiting  the  operation  of  local  service  be- 
tween Lost  Hills,  Wasco  and  Bakersfield. 

Decision  No.  7917,  in  Application  No.  5922,  authorizing  W. 
D.  Greer  to  operate  automobile  passenger  service  between  Lost 
Hills,  Associated  Camp,  General  Petroleum  Camp  and  Belridge 
Camp. 

Decision  No.  8568,  in  Application  No.  6247,  authorizing  W. 
D.  Greer  to  operate  an  automobile  stage  line  as  a  common  car- 
rier of  passengers  between  Lost  Hills,  Wasco,  Bakersfield  and  in- 
termediate points. 

Decision  No.  9442,  in  Application  No.  6832  (P.U.R1922B, 
49)  authorizing  W.  D.  Greer  to  operate  an  automobile  stage  line 
as  a  common  carrier  of  passengers  between  Fellows  and  Mo- 
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Kittrick,  serving  as  intermediate  points  Santa  Fe  Camp,  Amer- 
ican Oil  Fields  and  Shale. 

Consideration  to  be  paid  for  the  property  herein  proposed  to 
be  transferred  is  given  as  the  sum  of  $18,000  divided  as  follows : 
Equipment  $8,000,  office  furniture,  fixtures,  etc.,  $4,000,  good 
will  and  franchises  $6,000.  The  application  states  that  thfe 
equipment  consists  of  two  Packard  automobiles.  This  was  later 
amended  by  testimony  of  applicant  to  include  in  addition  there- 
to one  Cadillac  eight.  Applicant  testified  that  the  value  of  the 
Cadillac  was  $3,500  and  the  value  of  the  two  Packard  machines 
approximately  $2,250  each.  Furniture,  fixtures,  .etc.,  include 
sign  boards,  tickets,  desks,  stamping  machines  and  miscellaneous 
office  equipment  and  supplies  at  present  owned  by  W.  D.  Greer 
and  distributed  among  the  twelve  stations  which  he  operates  in 
connection  with  his  present  service. 

Applicant  Greer  testified  that  the  Commission  authorized  the 
Western  Auto  Stage  Company,  Inc.,  to  transfer  to  him  their 
operative  right  between  McKittrick  and  Pismo  for  the  sum  of 
$6,000;  that  under  the  present  proceeding,  he  proposes  to  sell 
not  only  such  operative  right,  but  such  additional  rights  as  he  has 
acquired  before  and  subsequent  to  such  transfer  for  like  amount. 
This  sum  to  include  all  prepaid  local  licenses,  motor  vehicle 
licenses,  taxes,  etc.,  covering  his  entire  present  operation. 

There  is  no  question  but  that  the  consideration  to  be  paid  for 
the  property  herein  proposed  to  be  transferred  is  in  excess  of  the 
actual  value  of  the  physical  property.  This  fact  was  called  to 
<he  attention  of  the  proposed  purchaser  at  the  hearing  in  this 
proceeding  at  which  time  it  was  explained  to  him  that  the  con- 
sideration paid  by  the  purchaser  of  public  utility  property  was 
in  no  way  binding  upon  this  Commission  as  a  measure  of  value 
for  rate  fixing  or  any  other  purposes.  Irrespective  of  such  fact 
the  proposed  purchaser,  who  is  a  public  accountant  in  the  city 
of  Bakersfield,  stated  that  he  had  audited  the  books  of  accounts 
of  the  W.  D.  Greer  stage  line  for  the  past  two  years  and  was 
perfectly  willing  to  purchase  such  properties  under  the  above 
conditions. 

The  Commission  desires  to  call  attention  at  this  time  to  a  con- 
dition which  has  developed  in  the  motor  carrying  industry  where- 
in it  appears  that  applications  are  filed  with  this  Commission  for 
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franchises  authorizing  the  operation  of  either  passenger  or  truck 
lines;  that  the  applicants  do  not  intend  to  engage  in  such  busi- 
ness in  good  faith,  but  merely  to  acquire  a  certificate,  operate  the 
service  for  a  limited  period  of  time  until  a  purchaser  can  be  found 
who  will  not  only  pay  a  reasonable  value  for  the  actual  physical 
properties  proposed  to  be  transferred,  but  a  considerable  amount 
in  addition  thereto  for  the  operative  rights,  which  operative 
rights  were  granted  by  the  state  to  the  original  applicant  with- 
out charge.  Such  practice  must  be  stopped,  as  no  dependable 
transportation  system  can  ever  be  established  when  individuals 
are  permitted  to  speculate  in  operative  rights  authorizing  the 
establishment  and  operation  of  transportation  lines.  The  Com- 
mission will  hereafter  look  with  disfavor  upon  any  application 
to  transfer  an  automobile  stage  or  truck  line  wherein  the  con- 
sideration to  be  paid  for  the  intangible  property  rights  is  of 
such  amount  as  to  appear  not  warranted  under  the  circumstances 
surrounding  its  original  acquisition,  but  finds  it  difiicult  to  lay 
down  a  hard  and  fast  rule,  preferring  rather  to  judge  of  each  ap- 
plication upon  its  own  statement  of  facts. 


OAIilFORNIA  BAHiROAD  COMMISSION. 

RE  PACIFIC  ELECTRIC  RAILWAY  COMPANY. 
[Application  Noa.  3791,  4403,  4407,  4733,  5806.    Case  No.  1602.] 

CHAMBER  OP  COMMERCE  OP  SAN  PEDRO 

V. 

PACIFIC  ELECTRIC  RAILWAY  COMPANY. 

[Case  No.  1607.] 

[Decision  No.  9928.] 

ValuaHon  —  Reproduction  cost  — >  Depreciation. 

1.  The  figure  of  principal  importance  for  use  in  a  rate  proceed- 
ing, assuming  a  proper  treatment  of  the  reserve  for  depreciation,  is 
the  historical  reproduction  cost  undepreciated  of  the  operative  prop- 
erty. 

Bates  —  Reasonableness  —  Economic  maodmum,  —  Railways  ^  Com- 
petition. 

2.  There  exists  what  may  be  termed  an  economic  maximum  in  the 
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rates  of  local  railways  and  electric  interurban  railways  which  prac- 
tically cannot  be  excluded,  regardless  of  theoretical  rate  base  and  fair 
return  calculation,  this  economic  maximum  being  determined  to  a  large 
extent  by  competitive  forces,  such  as  the  private  and  public  automo- 
bile and  truck. 
Bates  •—  Interurban  railways  •—  O^ynditional  increase  —  Improvement 
of  service, 

3.  A  new  rate  schedule  of  an  interurban  railway  company  was 
made  conditional  upon  the  establishment  of  better  service. 

Bates  —  Interurban  railways  —  Universal  transfers, 

4.  A  system  of  universal  transfers  from  an  interurban  railway  to 
local  lines  and  vice  versa  was  held  to  be  necessary  to  meet  the  trans- 
portation needs  of  a  city. 

Valuation  •—  Non-productive  property  —  BaUways, 

5.  The  value  of  interurban  railway  property  operated  in  losing 
local  services  was  eliminated  from  the  rate  base. 

Betum  «  Operating  expense^  •—  BaUways  —  Non-productive  lines. 

6.  The  operating  losses  of  losing  local  services  of  an  interurban 
railway  were  eliminated  in  a  consideration  of  a  fair  return. 

Discrimination  —  Bates  —  City  fares  ^  Interurban  railways, 

7.  An  arbitrary  charge  within  a  city  zone  in  connection  with  inter- 
urban service  should  be  abolished  and  all  fares  placed  on  a  imiform 
and  non-discriminatory  mileage  basis. 

Bates  ^  Interurban  railways  —  Commutation  tickets, 

8.  A  60-ride  individual  oommutation  ticket  purchaseable  at  any 
time,  having  a  limit  of  40  days  from  date  of  sale,  was  discontinued 
and  in  place  thereof  an  individual  calendar  month  ticket  was  provided 
for,  good  for  one  round  trip  daily  during  the  month. 

Bates  «  Interurban  railways  —  Blanket  beach  fares, 

9.  Blanket  interurban  rates  granted  to  beach  communities  in  a 
development  period,  calculated  on  a  minimum  distance  to  the  nearest 
beach  point,  should  be  discontinued  as  to  ordinary  traffic  during  week 
days. 

Bates  —  Interurban  railways  —  City  fares  —  Zones, 

10.  City  zone  fares  may  be  applicable  on  an  interurban  railway 
COTipany's  local  cars,   but  where  transportation   is  furnished   on 

interurban  cars,  the  fare,  because  of  the  different  character   of   the 
service,  should  be  based  upon  a  mileage  schedule. 

Bates  ^  Commission  powers  —  School  children's  tickets  —  Bail%oays, 

11.  The  California  statute  authorizes  railways  to  issue  reduced 
rate  transportation  to  children  attending  institutions  of  learning,  with- 
out the  necessity  of  Commission  authorization. 

Betum  —  Operating  expenses  ^  Extraordinary  expenses  —  Amortiza- 
tion. 

12.  Extraordinary  and  temporary  expenses  should  not  be  charged 
against  a  short  period  but  should  be  amortized,  especially  if  such 
extra  costs  result  in  permanent  benefit  to  the  utility. 
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Return  —  Reagonahleness  —  Interurhan  raiHrayt. 

13.  A  return  of  approximately  6  per  cent  on  the  rate  base  of 
interurban  railway  was  held  to  be  reasonable. 


Valuation  —  Interurhan  railu^ays  ^  Land  niultiplee. 

Statement  of  policy  against  the  allowance  of  land  multiples  in 
'  valuing  public  utility  property,  p.  144. 
Valuation  ^  Adaptation  —  Validiflcation  of  rating  ^  Railways. 

Statement  of  policy  against  allowances  for  adaptation  and  solidi- 
fication of  grading  in  the  valuation  of  an  interurban  railway,  p.  144. 
Monopoly  and  competition  — -  Interurhan  railivaya  — >  Automohiles. 

Discussion  of  the  effect  of  automobile  transportation  in  competi- 
tion with  interurban  railways,  p.  150. 
Service  —  Ahandonment  ^  Operation  at  a  losa  — -  ReeuU  of  competi- 
tion. 

Statement  that  ther^  is  no  warrant  for  the  continuation  of  elec- 
tric service  unless  such  a  service  can  be  made  at  least  self  sustaining 
when  operating  in  competition  with  motor  transportation,  p.  161. 
Return  —  Operating  expenses  —  Street  railways  —  Franchises  —  i*ro- 
visions. 

Discussion    of    interurban   railway   expenditures   growing    out   of 
franchise  conditions,  p.  152. 
Interurhan  railways  — *  Equipment, 

Discussion  of  equipment  of  interurban  railway  service,  p.  153. 
Fuhlic  utilities  —  Reports  to  Commission, 

Requirement  that  an  interurban  railway  furnish  to  the  Commis- 
sion monthly  such  operating  and  traffic  figures  as  will  enable  the  Com- 
mission to  keep  In  touch  with  and  check  all  recommendations  made  im 
a  decision,  p.  154. 
Monopoly  and  competition  —  Com,mission  pou^rs  «  Local  hoard. 

Statement  that  the  California  Commission  is  without  jurisdiction 
in  the  matter  of  a  possible  elimination  of  local  jitney  competition  with 
an  interurban  railway  but  that  control  rests  with  the  local  board  of 
public  utilities,  p.  161. 

Intercorporate  relations  — >  Interurhan  railways  —  Advantages  to  suh' 
sidiary. 

Dhcnsslon  of  the  advantages  accruing  to  an  interurban  railway 
controlled  by  a  large  railroad  corporation,  p.  168. 

[December  24,  1921.1 

Application  for  an  increase  in  interurban  railway  rates ;  ex- 
isting fares  held  to  be  discriminatory,  insufficient,  unjust,  and 
unreasonable  and  a  new  rate  schedule  authorized. 

Appearances:  Frank  Karr  and  R.  C.  Gortner,  for  Pacific 
Electric  Railway  Company;  Jess  E.  Stepliens,  W.  P.  Mealey, 
Milton  Bryan,  H.  Z.  Osborne,  Jr.,  and  F.  A.  Lorentz,  for  the 
City  of  Los  Angeles ;  J.  H.  Howard,  for  City  of  Pasadena ;  Wil- 
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Ham  Hazlett,  for  City  of  South  Pasadena ;  Arthur  A.  Weber,  for 
City  of  Santa  Monica;  T.  C.  Gould,  for  City  of  Alhambra; 
Thomas  B.  Beed,  for  City  of  Covina ;  Frederick  Baker,  for  City 
of  Azusa;  H.  B.  Lynch  and  Bert  B.  Woodward,  for  City  of 
Glendale;  Clyde  Wood  worth,  for  City  of  El  Segundo,  City  of 
Inglewood  and  City  of  Beverly  Hills ;  George  L.  Hoodenpyl  and 
Bruce  Mason,  for  City  of  Long  Beach ;  George  H.  Scott,  for  City 
of  Santa  Ana;  Charles  W.  Lyon,  for  City  of  yenice;  E.  O. 
Winbum,  for  the  city  of  Watts ;  William  Guthrie,  for  City  of  San 
Bernardino;  Walter  F.  Dunn,  for  City  of  El  Monte  and  City  of 
Arcadia;  Miguel  Estudillo,  for  City  of  Riverside;  John  P.  Dunn 
and  A.  Black,  for  City  of  Monrovia ;  Frank  L.  Perry,  for  cities 
of  Manhattan  Beach,  Hermosa  Beach  and  Redondo  Beach; 
Thomas  A.  Berkebile,  for  City  of  Monterey  Park ;  C.  L.  Welch, 
for  Hollywood,  and  Santa  Monica  Boulevard  Improvement  As- 
sociation; Earl  Crandall  and  G.  E.  Delevan,  Jr.,  for  City  of 
Manhattan;  George  R.  Wickham,  for  City  of  Hermosa  Beach; 
W.  E.  Guerin,  for  City  of  Pomona;  P.  A.  Stanton,  for  Seal 
Beach;  F.  P.  Gregson,  for  Associated  Jobbers  of  Los  Angeles; 
J.  S.  Horn,  for  Los  Angeles  Central  Labor  Council;  W.  H. 
Engle,  for  JTorthwest  Welfare  Association;  Harold  Janss  and 
F.  A.  Cattern,  for  Northeast  Los  Angeles  Improvement  Associa- 
tion ;  Shannon  Chandall,  for  Los  Angeles  Chamber  of  Commerce, 
Torrance  Chamber  of  Commerce,  Llewellyn  Iron  Works  and  the 
Union  Tool  Company  at  Torrance;  W.  H.  Ingle,  for  people  of 
Edendale;  Henry  E.  Carter,  for  Wilmington  Chamber  of  Com- 
merce; RoUin  L.  McNitt,  for  Eagle  Rock  Chamber  of  Com- 
merce ;  I.  G.  Lewis  and  Milton  Bryan,  for  Chamber  of  Commerce 
of  San  Pedro;  W.  E.  Mellinger,  for  Chamber  of  Commerce  of 
Hermosa  Beach ;  Harlan  G.  Palmer  and  E.  M.  Tilden,  for  Hol- 
lywood Board  of  Trade;  Howard  F.  Shepherd  and  C.  L.  Welch, 
for  Santa  Monica  Boulevard  Improvement  Association;  O.  G. 
Ball  and  A.  L.  Colby,  for  Dayton  Improvement  Association; 
M.  L.  Garrigus,  for  certain  citizens  of  Central-South  Hollywood ; 
Seward  Cole  and  Edwin  O.  Palmer,  for  Santa  Monica  and  Vine 
Boulevard  Business  Men's  Club;  R.  J.  Harwood,  for  Hollywood 
Vermont  Association;  Anthony  Pratt,  for  Mimicipal  League; 
E.  C.  Moore,  for  Vermont  Avenue  and  Griffith  Park  Improve- 
ment Association;  W.  H.  Cline  and  Van  M.  Griffith,  for  Los 
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Angeles  Park  Commission ;  W.  E.  Sibertson,  for  West  Hollywood 
Association ;  A.  A.  Pratt,  for  himself  as  patron  of  Pacific  Elec- 
tric and  driver  of  automobile,  H.  W.  Kidd  and  F.  D.  Howell, 
for  Motor  Transit  Company;  Rollin  L.  McNitt,  for  Pasadena- 
Pomona  Stage  Line,  Pasadena-Ocean  Park  Stage  Line,  Mount 
Wilson  Stage  Line,  Arrowhead  Springs  Company ;  S.  W.  Thomp- 
son, for  United  Stages,  Incorporated ;  F.  Landier,  for  Auto  Bus 
Operators  in  San  Pedro;  A.  W.  Burt,  for  Protestants,  residents 
of  San  Antonio  Heights ;  C.  F.  Sawyer,  for  himself  as  a  resident 
of  Hollywood;  A.  F.  Hall,  of  Long  Beach,  in  propria  persona. 

By  the  Commission:  The  applications  and  complaints  re- 
ferred to  above,  although  some  of  them  were  separately  heard, 
are  consolidated  with  the  proceeding  in  Application  No.  5806. 
This  was  done  by  stipulation  of  all  parties  on  the  hearing  in  the 
latter  application  on  October  11,  1921. 

All  of  the  five  applications  ask  for  rate  increases  on  the  part 
of  the  Pacific  Electric  Eailway  Company  (hereinafter  referred 
to  as  the  company).  In  Case  No.  1602  the  Commission,  on  its 
own  initiative,  instituted  an  investigation  into  the  street  rail- 
way service  rendered  in  the  Hollywood  district  of  the  city  of  Los 
Angeles.  Case  No.  1607  is  a  complaint  by  the  Chamber  of 
Commerce  of  San  Pedro  against  the  Pacific  Electric  Railway 
Company,  relating  particularly  to  service  and  facilities  in  the 
San  Pedro  district  of  the  city  of  Los  Angeles. 

To  understand  the  present  case,  a  brief  review  of  the  rate 
situation  covered  by  the  various  applications  and  of  the  events 
leading  up  to  the  present  proceeding  is  desirable.  Application 
No.  3791  was  filed  in  May,  1918,  during  the  period  of  abnormal 
costs  and  labor  conditions  resulting  from  the  war,  and  the  com- 
pany asked  for  increases  in  ihterurban  one-way,  round-trip  and 
commutation  fares.  In  September,  1918,"  the  Commission,  in 
Decision  No.  5731  (Re  Pacific  Elec.  R.  Co.  P.U.E.1919B,  1), 
granted  certain  increases.  These  were  protested  by  the  cities 
of  Santa  Monica,  Venice,  Pasadena,  South  Pasadena,  Alhambra, 
San  Gabriel,  and  Long  Beach  in  petitions  asking  for  a  rehearing. 
Rehearings  were  granted  and  in  Decision  No.  5953  of  November 
21,  1918,  the  original  order  was  amended  in  some  particulars. 
It  was  realized  that  Application  No.  3791  was  an  emergency  pro- 
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ceeding  and  no  attempt  was  made  to  deal  with  the  company's 
entire  rate  structure  in  a  comprehensive  manner.  The  local 
five-cent  f  Are  in  Los  Angeles  and  in  outside  towns  was  left  undis- 
turbed. The  emergency  rates  fixed  by  the  Commission  in  that 
proceeding  resulted  in  a  paper  increase  of  approximately  18  per 
cent,  on  which  not  more  than  12  per  cent  increase  was  realized 
in  gross  revenue. 

On  February  27,  1919,  the  company  filed  Application  No. 
4403  and  on  March  1,  1919,  Application  No.  4407.  In  these 
two  applications  the  inadequacy  was  urged  of  the  increase  grant- 
ed in  Decision  No.  5953  and  increases  were  asked  from  five  cents 
to  seven  cents  in  the  local  fares  within  the  city  of  Los  Angeles 
and  in  thirty-five  (35)  communities  outside  of  Los  Angeles. 
Hearings  were  held  in  these  applications  on  March  26,  1919,  and 
April  29,  1919,  but  before  a  decision  could  be  rendered,  addi- 
tional large  increases  in  operating  expenses  caused  the  company 
to  ask  for  a  dismissal  of  Applications  No.  4403  and  No.  4407 
and  for  a  more  comprehensive  treatment  of  the  rate  situation. 
This  the  company  did  in  Application  No.  5800,  filed  on  June 
11, 1920..  The  application  declares  the  established  rates  to  be  in- 
snlGScient  to  produce  a  just  return  upon  applicant's  property  and 
insuflScient  to  produce  sufficient  revenue  to  meet  its  fixed  charges 
and  operating  expenses  and  so  low  and  inadequate  as  to  be  unjust 
and  unreasonable.  The  application  goes  on  to  show  the  increase 
in  operating  expenses,  the  necessity  for  additional  capital  and 
that  no  dividends  have  ever  been  paid  on  the  capital  stock  of  the 
company.  In  view  of  the  losses  sustained,  the  company  asks  the 
Conunission  to  make  a  comprehensive  examination,  investiga- 
tion, and  survey  of  its  rate  and  s'^rvice  situation  and  to  authorize 
a  complete  revision  of  its  rate  schedule  on  a  permanent  basis  that 
will  provide  a  revenue  suiEcient  to  pay  its  operating  expenses  and 
fixed  charges,  and  render  a  fair  and  reasonable  return  upon  its 
railroad  property  investment. 

In  support  of  its  application  the  company  filed  a  number  of 
exhibits  dealing  with  investment,  revenues,  and  expenses.  Ap- 
plicant declares  it  to  be  impossible  to  state  with  accuracy  the 
original  cost  of  the  railroad  and  equipment  because  the  records 
of  consolidated  predecessor  companies  are  inadequate,  and  asserts 
that  the  true  cost  to  applicant  of  its  railroad  property  and  equip- 
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ment  is  stated  to  be  the  capital  stock  now  issued  and  outstanding, 
which  was  issued  by  applicant  to  stockholders  of  the  constituent 
corporations  and  the  assumption  of  all  of  the  debts,  liabilities  and 
obligations  of  such  constituent  corporations,  and  the  sums  sub- 
sequently invested  by  applicant.  The  value  of  the  property  used 
in  the  operation  of  its  railroad  and  transportation  business  is 
estimated  by  the  company  "at  a  conservative  valuation  in  excess 
of  $76,000,000."  Applicant  agrees  to  file,  as  a  part  of  its  ap- 
plication, an  inventory  and  appraisal  of  its  property  in  detail  and 
submit  this  at  the  time  of  the  hearing  of  this  application. 

The  company  further  states  that  in  view  of  the  fact  that  such 
comprehensive  examination  and  investigation  on  the  part  of  the 
Commission  will  probably  consume  several  months'  time,  and  in 
view  of  the  extraordinary  need  which  applicant  has  for  immedi- 
ate relief  from  its  present  financial  situation  caused  by  the  great 
increase  in  operating  costs,  increased  cost  of  supplies,  wages, 
power,  material,  taxes  and  capital  hereinbefore  referred  to,  ap- 
plicant asks  that  the  Commission  make  a  temporary  order,  ef- 
fective during  the  pendency  of  said  investigation  and  until  per- 
manent rates  are  established,  making  increases  in  its  rates, 
schedules  and  fares  now  in  effect  to  such  amount  as  will  make 
said  rates  just  and  reasonable  and  adequately  remunerative. 

Two  alternate  plans  are  suggested  in  the  application  for  a  tem- 
porary rate  increase  dealing  with  local  and  interurban  fares.  Ap- 
plicant also  asks  for  an  increase  of  its  freight  rates  to  bring  them 
to  a  parity  with  the  freight  rates  on  steam  railroads  in  com- 
petitive territory. 

While  the  Commission  was  considering  the  advisability  of 
granting  a  temporary  or  emergency  rate  increase,  a  new  phase  of 
the  situation  developed  through  the  enactment  of  the  Federal 
Transportation  Act.  In  pursuance  of  the  mandate  of  Congresr 
the  Interstate  Commerce  Commission  divided  the  country  into 
several  railroad  zones,  California  falling  into  the  so-called  Moun- 
tain-Pacific zone,  and  ordered  a  25  per  cent  increase  of  freight 
rates  and  a  20  per  cent  increase  in  passenger  rates  within  that 
zone  in  order  to  produce  for  the  carriers  the  5^  per  cent  or  6  per 
cent  fair  return  specified  in  the  Transportation  Act.  The  appli- 
cant had  become  a  party  to  the  joint  application  of  the  inter- 
state carriers  operating  in  this  state  for  an  order  authorizing  the 
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none  increase  in  passenger  and  freight  rates  in  California  as  had 
been  authorized  by  the  Interstate  Commerce  Commission  in  ex 
parte  74.  This  Commission,  therefore,  had  before  it  the  two 
proposed  temporary  rate  schedules  as  set  fortti  in  Application 
No.  5806  and  the  ex  parte  74  matter  dealing  with  the  uniform 
25  per  cent  freight  and^  20  per  cent  passenger  fare  increases  for 
all  carriers  in  California.  The  decision  was  reached  to  include 
the  Pacific  Electric  Railway  Company  in  the  Commission's  de- 
cision in  ex  parte  74,  to  disregard  the  company's  specific  pro- 
posals for  temporary  increases  and  to  proceed  with  a  general 
investigation  of  the  company's  operations  and  financial  condition 
with  a  view  to  establishing  a  comprehensive  and  what  might  be 
called  permanent  basis  for  a  fair  and  reasonable  rate  structure. 

1,  Investment,  valuation,  rate  base. 

The  investment  figures  are  shown  in  the  company's  annual 
report  to  the  Commission  as  of  December  31,  1920,  as  follows 
(to  the  nearest  dollar)  : 

Investment  in  road  and  equipment $85,164,558.00 

Miscellaneous   physical  property    92,391.00 

Materials  and  supplies   2,278,224.00 

$87,535,173.00 

No  great  reliance  or  particular  significance  can  be  placed  on 
these  figures  for  rate-making  purposes,  since  it  is  not  known  to 
what  extent  so-called  intangible  items  are  included  and  since  it 
is  impossible  to  make  a  check  of  the  correctness  of  additions  and 
betterments  and  retirements  in  the  early  years  of  the  company's 
history.  The  total,  however,  may  be  compared  from  the  stand- 
point of  reasonableness  with  certain  valuation  figures  which  are 
now  available. 

In  the  applications  preceding  Application  No.  5806  the  posi- 
tion was  uniformly  taken  by  the  representatives  of  the  interested 
communities  that  the  reasonableness  of  any  rates  was  impossible 
of  determination  because  of  the  absence  of  reliable  information 
on  the  value  of  the  company's  property  used  and  useful  in  the 
public  service.  In  the  company's  opinion  a  valuation  was  not  of 
controlling  importance  because  a  fair  return  was  not  being  earned 
and  probably  could  not  be  earned,  even  if  both  the  rate  of  return 
and  the  valuation  were  taken  at  the  lowest  possible  figures.    This 
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generalization  did  not,  however,  satisfy  the  communities.  They 
insisted  upon  a  valuation  being  made.  The  Commission,  in  con- 
sequence, instructed  its  engineering  department  to  prepare  a  de- 
tailed inventory  and  appraisal  and  to  submit  figures  of  original 
cost,  reproduction  cost  and  accrued  depreciation.  Such  a  valua- 
tion was  made  and  introduced  in  this  proceeding  as  Commission's 
tlxhibit  No.  1.  The  valuation  consists  of  three  large  volumes 
and  is  a  very  detailed. and  exhaustive  piece  of  work.  According 
to  the  report  of  the  department  a  finding  of  the  original  cost  of 
the  company  properties  could  not  be  made;  the  necessary  data 
for  such  a  figure  do  not  appear  to  be  in  existence.  Detailed  es- 
timates of  historical  reproduction  cost  undepreciated  and  de- 
preciated were  produced.  In  the  company's  opinion  a  historical 
reproduction  cost  estimate  was  not  alone  sufiicient  to  reflect  all 
important  elements  of  the  present  value  of  this  property  for  rate- 
making  purposes  and  applicant  urged  that  consideration  should 
also  be  given  by  the  Commission  to  a  reproduction  cost  new  esti- 
mate of  its  property.  Such  an  estimate  was  also  made  by  our 
engineering  department. 

A  summary  of  the  valuation  figures  found  in  Oommission'a 
Exhibit  No.  1  is  as  follows : 

Entire  System  <u  of  December  SI,  1920, 

(a)  Historic&l  reproduction  cost  undepreciated- 

Operative   property    $63,412,676.0« 

Nonoperative  property   7,782,084.00 

Total    $71,194,759.00 

(b)  Historical  reproduction  cost  less  depreciation — 

Operative  property    $50,752,455.00 

(Condition,  per  cent,  80) 
Nonoperative   property    5,619,641.00 

(Condition,  per  cent,  72) 
\  . 

Total    $56,372,096.00 

(Condition,  per  cent,  79) 

(c)  Reproduction    cost    new,    based    on    5-year    construction 

period  ending  December  31,  1920-- 

Operative   property $92,400,000.00 

Nonoperative  property    11,200,000.00 

Total    $103,600,000.00 

(d)  Reproduction  cost,  new,  less  depreciation — 

Operative   property    $73,900,000.00 

Nonoperative  property    8,800,000.00 

Total    $82,700,000.00 

Condition  per  cent  same  as  above.  ' 
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Between  January  1  and  October  31, 1921,  the  company  has  ex- 
peuded  $1,008,780  for  additions  and  betterments.  Adding  this 
«iaount  to  the  figures  for  operative  property,  we  have  the  follow- 
ing totals: 

Entire  Systems-Operative  Property  as  of  October  SI,  1921, 

fifetorical  reproduction  cost,  undepreciated    $64,421,455.00 

Historical  reproduction  cost,  less  depreciation 51,761,235.00 

Keproduction  cost  new,  undepreciated   93,408,780.00 

Reproduction  ooat  new,  less  depreciati(»i  74,908,780.00 

The  company  filed  a  statement  of  exceptions  to  the  engineering 
department's  valuation  as  of  December  31,  1920.  The  valuation, 
so  far  as  the  inventory  is  concerned,  is  accepted  by  the  company, 
together  with  the  statements  as  to  the  physical  facts  as  set  forth 
in  the  engineering  department's  report,  subject  to  the  right  to 
make  later  suggestions  looking  toward  modification  in  so  far  as 
errors  or  omissions  are  in  question.  The  company  does  not, 
however,  accept  the  conclusions  reached  by  the  engineering  de- 
partment with  regard  to  certain  items  enumerated  in  the  state- 
ment Applicant's  principal  claims  and  objections  are  these: 
an  increase  of  20  per  cent  is  asked  in  the  item  of  "engineering" 
(the  claimed  increase  amounting  to  $351,712) ;  a  claim  for  a 
so-called  right  of  way  multiple  of  175  per  cent  is  made  and  the 
valuation  of  the  right  of  way  is  claimed  to  be  $18,636,409.75 
instead  of  $10,649,377  as -found  by  the  engineering  department 
(claimed  increase  $7,989,033) ;  the  valuation  of  the  property 
embraced  in  I.  C.  C.  Account  No.  3  "other  land"  is  objected  to 
for  the  same  reason  and  a  claim  for  a  multiple  similar  to  the  one 
urged  for  "right  of  way"  is  made  (this  would  increase  this  item 
by  $7,608,705)  ;  objection  is  made  to  the  estimate  of  grading  and 
the  disallowance  by  the  engineering  department  of  adaptation, 
solidification  and  seasoning  is  protested  (no  definite  sum  of 
money  is  claimed  under  this  item)  ;  a  claim  for  "interest  dur- 
ing construction"  is  made  for  a  rate  of  8.42  per  cent  instead  of 
the  6  per  cent  used  by  the  engineering  department,  together  with 
a  claim  that  interest  should  also  be  allowed  on  the  land  values 
(amounting  to  an  additional  claim  of  $949,988)  ;  an  item  of 
working  capital  of  $600,000  is  claimed ;  the  item  of  "park  and 
resort  property,"  classed  by  our  engineers  as  nonoperative  prop- 
^^J,  is  claimed  to  be  operative  and  a  transfer  of  this  item  is 
asked  (this  would  increase  the  total  of  operative  property  by 
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$479,851) ;  the  percentage  allowed  by  the  engineering  depart- 
ment for  "taxes"  is  protested  and  1.25  per  cent  is  asked,  instead 
of  one-half  of  one  per  cent  used  by  the  engineering  department 
(adding  $500,000  to  the  valuation) ;  objection  is  made  to  the 
exclusion  from  operative  property  of  lands  dedicated  and  ap- 
propriated to  public  use  for  highway  purposes  subject  to  the 
right  of  the  railroad  to  maintain  and  operate  its  trains  (no  defi- 
nite sum  is  claimed  for  this  item)  ;  claim  is  made  for  the  element 
of  "cost  of  service'^  but  not  in  any  definite  amount  The  aggre- 
gate of  the  valuation  increases  asked  as  to  the  items  for  which  a 
definite  money  claim  is  made  amounts  to  $18,477,289.  We  see 
no  necessity,  in  this  case,  of  making  a  decision  on  these  disputed 
items.  It  may  be  stated,  however,  that  in  this  valuation  the 
usual  and  established  methods  of  the  Commission  and  of  the  en- 
gineering department  were  used  and  that,  in  the  valuation  of 
this  property,  this  company  has  been  dealt  with  the  same  as  oth- 
er public  utilities.  We  have  in  all  recent  valuation  cases,  after 
full  consideration,  uniformly  decided  against  the  allowance  of 
land  multiples  and  against  allowance  for  adaptation  and  solidi- 
fication of  grading.  Neither  do  we  feel,  in  view  of  the  record  in 
this  case,  that  there  should  be  an  increase  over  that  made  in  Com- 
mission's Exhibit  No.  1  in  the  allowance  for  "engineering,''  "in- 
terest," and  "taxes"  and  are  not  persuaded  at  this  time  that  the 
item  of  "park  and  resort  property"  should  be  transferred  to  the 
class  of  property  listed  as  used  and  useful  for  transportation 
purposes. 

[1]  The  figure  of  principal  importance  for  use  in  a  rate  pro- 
ceeding, assuming  a  proper  treatment  of  the  reserve  for  depre- 
ciation, we  consider  the  historical  reproduction  cost,  undepreci- 
ated, of  the  operative  property.  This  figure  at  the  present  time 
is  approximately  $64,500,000.  This  amount  represents,  as  near- 
ly as  it  can  be  ascertained,  the  actual  reasonable  investment  in 
the  operative  property  existing  at  this  time. 

[2]  If  8  per  cent  were  at  the  present  time  held  to  be  a  fair 
rate  of  return,  then  a  reasonable  net  earning  after  operating  ex- 
penses, depreciation,  and  taxes  would  come  to  approximately 
$5,150,000  (exactly  $5,153,716).  We  do  not  hesitate  to  say  at 
this  point  that  if  rates  were  fixed  to  produce  such  a  return,  re- 
gardless of  all  other  circumstances,  such  rates  would,  in  our 
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opinion,  be  unreasonable  rates  and  would  not  be  just  and  fair  to 
the  public.  It  is  well  understood  that  with  local  street  railway 
and  electric  interurban  railway  rates  there  exists  what  may  be 
termed  an  econoniic  maximum  in  the  rate  which,  practically,  can- 
not be  exceeded  regardless  of  theoretical  rate  b£^se  and  fair 
return  calculations.  It  happens  that  in  the  case  of  electric  rail- 
ways, and  especially  in  the  case  of  this  particular  railway,  this 
economic  maximum  is  determined,  to  a  large  extent,  by  compet- 
itive forces,  and  we  have  reference  now  to  the  competition  of  the 
private  and  public  service  automobile  and  truck.  We  shall  have 
occasion  to  refer  to  this  matter  again  under  another  heading  in 
this  opinion. 

If  it  were  held  that  this  road,  in  the  matter  of  a  fair  return, 
should  have  an  average  return  as  Congress  contemplated  for  all 
of  the  country's  steam  roads  and  as  the  Interstate  Commerce 
Commission  interpreted  the  mandate  of  the  Transportation  Act 
in  ex  parte  74,  this  applicant's  rates  would  have  to  be  fixed  to 
return  a  profit  to  the  owners  of  5^  per  cent  or  6  per  cent.  On 
that  assumption  the  fair  return  would  be,  on  the  6  per  cent 
basis,  $3,865,287,  and,  on  the  5^  per  cent  basis,  $3,543,177. 

It  is  in  the  record  that  at  no  time  since  1912  have  the  net  earn- 
ings of  this  company  approached  even  the  smallest  of  these  fig- 
ures. Commission's  Exhibit  No.  2  shows  that  the  per  cent 
return  on  the  historical  reproduction  cost  adjusted  for  the  years 
1914  to  1920,  inclusive  (operative  property  and  operative  in- 
come considered  only),  was  as  follows: 


Year. 

Approximate 
Historical  Repro- 
duction Cost 
of  Operative 
Property. 

Total 

Operating 

Income. 

Approximate   Per 
Cent  of  Return  on 
Historical  Repro- 
duction Cost. 

19141 

$58,400,000 
59,200,000 
60,000,000 
60,800,000 
61,600,000 
62,400,000 
63,200.000 
64,000,000 

$2,366,910 
2,351,328 
2,346,629 
2,261,823 
2,400,313 
1,610,189 
897,772 
2,714,411     1 

4.0 

19151 

4.0 

19161 

3.9 

1916    

3.7 

1917    

4.0 

1918  8 

2.6 

1919    

1.5 

1920   

4.2 

1  Year  ending  June  30. 
•Calendar  year. 

It  should  be  added  that  the  showing  made  in  the  table  above 

P.U.R.1922C.  10 


Digitized  by 


Google 


146  CALIFORNIA  RAILROAD  COMMISSION. 

is,  in  f act,  less  favorable  than  would  appear  from  the  percentage 
returns.  This  is  true  because,  for  reasons  which  will  appear 
hereunder,  the  company  has  during  the  last  four  or  five  years 
undermaintained  its  property  and  deferred  all  except  the  most 
urgent  maintenance  expenses  and,  in  addition,  has  set  aside  an 
inadequate  depreciation  reserve.  The  fact  appears  to  be  estab- 
lished that  the  rate  of  return  has  at  all  tinles  during  the  quoted 
period  been  below  the  actual  cost  of  money  and  at  least  20  per 
,cent  lower  than  the  average  interest  rate  on  the  ocnnpany's  out- 
standing securities. 

These  facts  and  other  causes,  it  appears  to  us,  must  have  due 
consideration  in  the  fixing  of  rates  at  this  time. 

£.  Besidts  of  investigaUon  into  financial  operating  and  service 

conditions. 

When  Application  No.  5806  was  filed  it  was  apparent  to  the 
Commission  that  full  and  complete  information  should  be  at  its 
disposal  in  order  to  make  possible  an  intelligent  decision  deal- 
ing with  the  company's  entire  rate  structure.  The  Commission, 
therefore,  in  June,  1920,  instructed  its  chief  engineer  to  make  a 
full  investigation  of  the  financial,  operating,  and  service  condi- 
tions of  the  Pacific  Electric  system.  The  program  adopted  for 
this  investigation  included  the  following  matters : 
1.  Analysis,  line  by  line,  for  the  entire  syston  of 

(a)  Ee venues  from  operation  (passenger  and  freight). 

(b)  Expenses  of  operation  (passenger  and  freight). 

(c)  Service  rendered: 

Number  of  passengers. 
Origin  and  destination  of  passengers. 
Operating  schedules  as  to  time  tables  and  to  num- 
ber of  seats  offered. 

(d)  Probable  future  growth  of  communities. 

II.  Study  of  possible  changes  through  additions  to  fixed  cap- 
ital, either  by  railway  company  or  the  communities,  or 
both. 

III.  Sources  of  cost  of  power,  its  transmission  and  distribu- 

tion, use  of  feeder  cables,  substations,  etc. 

IV.  System-wide  analysis  and  study  of  operating  costs,  in- 

cluding taxes,   depreciation,   paving,   franchise  taxes, 
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organization  and  administration,  deferred  mainte- 
nance. 
V.  Study  and  analysis  of  past,  present,  and  proposed  cap- 
itftl  expenditures  and  their  relations  to  the  expendi- 
tures suggested  by  us  as  a  result  of  this  investigation. 
VI.  The  freight  business. 

VIL  Miscellaneous  studies  into  economics  of  operation   (re- 
quirements for  additional  rolling  stock;  application  of 
one-man  cars  to  cross-town  lines,  etc.). 
Vm.  Franchise  situation  in  Los  Angeles  and  other  communi- 
ties. 
IX.  Relation  of  Pacific  Electric  to  Southern  Pacific  and  to 
other  enterprises   (Los  Angeles   Terminal  Company, 
etc. 
Later  there  was  added  a  study  of  the  cost  of  automobile  trans- 
portation (jitney  and  truck)  with  a  view  of  ascertaining  wheth- 
er it  would  be  practicable  or  advisable  to  substitute  or  supple- 
ment the  present  electric  railway  service  on  some  lines  or  in 
some  services  with  motor  transportation  service. 

This  investigation  continued  during  the  last  half  of  1920  and 
practically  the  entire  year  of  1921.  The  findings  and  conclu- 
sions of  our  engineers  were  introduced  in  these  proceedings  as 
Commission's  Exhibit  No.  2  (Eeport  on  Financial,  Operating 
and  Service  Conditions  of  Pacific  Electric  Railway  Company, 
by  Richard  Sachse,  chief  engineer,  4  Vols.).  The  exhibit  deals 
with  all  of  the  matters  assigned  to  the  engineering  department 
by  the  Commission  and  goes  exhaustively  into  all  phases  of  the 
present  problem.  In  so  far  as  matters  were  dealt  with  affect- 
ing particularly  the  city  of  Los  Angeles,  our  engineering  depart- 
ment had  the  co-operation  of  the  engineers  of  the  board  of  pub- 
lic utilities  of  the  city  of  Los  Angeles.  A  report  was  introduced 
by  Mr.  H.  Z.  Osborne,  Jr.,  chief  engineer  of  the  board  of  public 
utilities  (City's  Exhibit  No.  1)  dealing  with  the  Pacific  Elec- 
tric Los  Angeles  situation,  and  it  may  be  stated  that,  in  general, 
the  city's  engineers  and  our  engineers  find  the  same  state  of  facts 
and  reach  the  same  general  conclusions.  The  local  public  offi- 
cials and  representatives  of  commercial  and  improvement  organ- 
izations in  the  communities  served  by  the  company  were  advised 
of  the  character  and  scope  of  the  investigation  and  asked  to  co- 
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operate.  Studies  were  made  of  local  situations  and  the  co-oper- 
ation had  from  about  fifty  communities  influenced  to  a  consid- 
erable degree  the  conclusions  reached  by  the  engineers.  Subse- 
quent to  the  hearings  in  these  cases  a  series  of  engineering  con- 
ferences were  held  with  representatives  of  communities  and  of 
the  Pacific  Electric  with  a  view  of  reaching  conclusions  affect- 
ing local  service  in  various  communities.  ,The  results  of  these 
conferences  are  before  the  Conmiission  and  have  been  given 
consideration  together  with  the  complete  record  in  these  pro- 
ceedings. 

3.  Firumcial  condition  of  applicant. 

It  will  not  be  necessary  to  go  to  any  extent  into  this  com- 
pany's corporate  and  financial  history.  The  principal  facts  are 
well  known.  The  present  company  is  a  consolidation  of  a  num- 
ber of  predecessor  companies,  and  most  of  these  predecessors, 
themselves,  represented  a  consolidation  of  separate  and  inde- 
pendent transportation  corporations.  The  period  covered  by 
the  history  of  this  property  extends  from  1885  to  the  present 
time  and  represents  the  evolution  and  development  of  urban 
and  interurban  transportation  from  horse-car  lines  through 
cable  and  steam  lines  and  narrow  gauge  electric  lines  to  the  pres- 
ent modem  high-speed  electric  railway  and  motorbus  service. 
There  are  before  the  Commission  complete  statements  of  cap- 
italization, earnings  and  expenses  of  this  property  since  1912, 
and  a  careful  analysis  of  these  figures  is  contained  in  Commis- 
sion's Exhibit  No.  2.  The  capitalization  as  of  June  30,  1921, 
is  as  follows: 

Authorized.       Outstanding 

Common  stock,  par  value  $100  per  share $100,000,000        $34,000,000 

Par  value 

•total  issue 
Bonds,  par  value $65,444,000  57,346,000 

Total  par  value  stocks  and  bonds  outstand- 
ing as  of  June  30,  1921 $91>346,000 

All  of  the  outstanding  common  stock  is  owned  by  the  South- 
em  Pacific  Company.  The  total  shown  under  issued  and  out- 
standing bonds  represents  the  aggregate  amount  of  seventeen 
different  bond  issues  of  varying  dates  of  issue  and  maturity 
and  varying  rates  of  interest,  ranging  from  4  to  6  per  cent,  as 
shown  in  detail  in  the  body  of  the  report.    Practically  all  of  the 
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bond  issues  have  sinking  fund  provisions.  Unpaid  interest  on 
bonds  outstanding  amounted  to  $5,771,011  cm  June  30,  1921, 
and  sinking  fund  payments  were  in  arrears  on  the  same  date  to 
a  total  of  $783,417.  No  dividends  have  been  paid  on  common 
stock  since  the  incorporation  of  the  company  in  1911.  It  ap- 
pears that  of  the  total  outstanding  bonds  the  Southern  Pacific 
Company's  holding  amount  to  $27,031,000  par  value.  The 
average  rate  of  interest  on  all  of  the  outstanding  bonds  is 
approximately  6^  per  cent. 

The  other  total  indebtedness,  unsecured,  on  June  30,  1921, 
was  $15,358,589;  practically  all  of  thb  amount  owing  to  the 
Southern  Pacific  Company. 

The  company's  balance  sheet  as  of  June  30,  1921,  shows  an 
accumulated  deficit  of  $13,443,444.  This  is  the  aggregate  of 
annual  deficits  from  operation  ranging  from  $500,000  to  a  max- 
imum of  $2,767,726.31  (in  the  calendar  year  1919). 

The  financial  result  of  the  operations  of  the  system  since 
1912  may  be  summarized  in  this  way:  at  no  time  since  1913 
has  the  company  had  sufficient  earnings  in  any  one  year,  after 
the  operating  expenses  were  taken  care  of,  to  meet  the  full  in- 
terest on  its  bonds,  and  nothing,  of  course,  was  available  for 
surplus  or  for  investment  in  plant  out  of  the  earnings  or  for 
returns  to  the  owners  of  the  property  in  any  other  form.  It  is 
apparent  that  the  financial  situation  has  progressively  grown 
worse  from  1912  to  1919,  and  only  in  1920  (because  of  in- 
creases in  rates  and  increased  business)  was  there  a  tendency 
in  the  other  direction. 

We  have  already  stated  that  the  book  figures  do  not  show  the 
real  financial  condition  to  the  extent  that,  by  reason  of  deferred 
maintenance  and  the  lack  of  an  adequate  depreciation  reserve, 
large  operating  and  capital  expenditures  have  now  become  nec- 
essary which  should  have  been  spread  over  a  number  of  years 
in  the  past  It  is  only  because  the  losses  of  this  system  have 
been  carried  by  the  more  prosperous  parent  concern,  the  South- 
em  Pacific  Company,  that  the  present  applicant  has  been  able 
to  escape  receivership. 

4.  Causes  of  present  condition. 

The  controlling  causes  of  the  present  financial  condition  of 
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the  company,  in  the  order  of  their  permanent  importance,  are 
stated  as  follows  in  Commission's  Exhibit  No.  1: 

First — Motor  car  competition,  including  private  and  public 
machines  used  in  transporting  both  passengers  and  freight; 

Second — Abnormal  conditions  and  costs,  prior,  during  and 
subsequent  to  the  war; 

Third — Growing  burden  of  expenditures  not  related  to  the 
previously  mentioned  causes. 

We  are  satisfied  that  the  motor-car,  private  and  public,  is  the 
most  serious  factor  responsible  for  insufficient  revenues.  Since 
1910,  the  population  of  the  city  of  Los  Angeles  has  at  least 
doubled  and  nearly  the  same  ratio  of  growth  has  been  main- 
tained in  the  bulk  of  the  territory  served  by  the  Pacific  Electric. 
In  spite  of  this  very  great  increase  in  population,  the  number 
of  passengers  carried  declined  each  year  from  1914  to  1917 
with  only  slight  increases  in  1918,  1919,  and  1920.  Only  in 
1920  was  as  high  a  total  reached  as  in  1914.  The  car  mileage 
on  the  system  increased  from  26,786,722  in  1913  to  28,095,253 
in  1920,  and  the  passenger  revenue  from  $7,268,657  to  $10,- 
823,536.  In  1913,  the  passenger  revenue  per  car  mile  was  28.2 
cents  and  in  1920,  38.6  cents.  During  the  same  period  the  cost 
of  the  service  increased  greatly.  Since  1916  various  labor  costs 
on  this  road  have  advanced  from  56  to  135  per  cent  and  ma- 
terials from  20  per  cent  to  400  per  cent,  with  an  average  for 
all  labor  of  about  90  per  cent  and  for  all  materials  of  about 
100  per  cent.  To  offset  these  increases  the  rates  of  fare  have 
been  advanced.  These  rate  increases,  however,  were  unable  to 
keep  step  with  the  increased  cost  of  operation  and  while  the 
latter,  between  1916  and  1920,  increased  from  80  to  120  per 
cent,  the  aggregate  increase  in  rates  has  averaged  less  than  40 
per  cent,  with  an  actual  increase  in  revenue,  due  to  increased 
rates,  of  less  than  30  per  cent. 

Motor  transportation  as  a  competitor  to  steam  and  electric 
railroads  has  come  to  stay.  The  Commission  has  repeatedly 
had  occasion  to  state  its  attitude  toward  that  transportation 
utility.  The  law  is  specific  in  recognizing  this  form  of  transpor- 
tation as  a  carrier  utility  and  there  should  be,  in  our  opinion, 
opportunity  for  unobstructed  development  so  that  it  may  be 
demonstrated  to  what  extent,  and  under  what  circumstances  the 
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motor  common  carrier  is  an  advance  over  older  forms  of  trans- 
portation and,  therefore,  a  superior  instrument  of  public  con- 
venience and  necessity.  From  the  record  in  this  case  it  would 
appear  that  under  certain  conditions  the  motor-bus  has  the  ad- 
vantage over  the  electric  road  and  this  conclusion  would  seem  to 
be  borne  out  by  the  other  fact  that  the  present  applicant,  itself, 
is  now  undertaking  to  supplement  its  electric  service  with  motor 
service.  It  is  also  clear  from  this  record  that,  in  several  com- 
munities, notably  the  San  Pedro  district  of  the  city  of  Los 
Angeles  and  Pasadena,  and  possibly  Long  Beach,  the  two  forms 
of  transportation  have  come  into  competition  to  such  an  extent 
that  there  is  not  business  enough  for  both  of  them  to  continue 
to  live.  And  however  reluctantly  the  communities  immediately 
concerned  may  accept  such  a  conclusion,  it  is,  nevertheless,  true 
that  there  is  no  warrant  for  the  continuation  of  electric  service 
unless  such  a  service  can  be  made  at  least  self-sustaining.  When 
we  say  self-sustaining,  we  have  in  mind  earnings  sufficient  to  pay 
for  actual  operating  cost  (labor,  power,  maintenance,  taxes,  de- 
preciation) and  we  do  not  here  refer  to  interest  on  investment  or 
fair  return.  And  in  territory  where  there  are  no  prospects  of 
such  earnings,  the  public  must  realize  that  they  are  faced  with 
a  discontinuance  of  electric  railway  service.  If  the  view  were 
taken  that  the  company  should  not  be  allowed  to  abandon  a  serv- 
ice, no  matter  how  great  the  losses,  it  would  naturally  follow  that 
these  losses  would  have  to  be  boi*ne  by  the  patrons  of  other 
branches  of  the  service  because  the  owners  of  the  railway  will 
not  for  any  length  of  time  make  good  such  losses.  The  Commis- 
sion has  not  the  power  (and  is  opposed  to  the  theory)  of  placing 
the  deficit  of  a  losing  public  utility  service  upon  those  who  do 
not  and  cannot  benefit  by  such  service.  In  cases  of  local  service 
where  operating  expenses  have  not  been  earned  for  a  long  period, 
and  where  there  is  no  prospect  of  such  earnings,  we  propose  that 
the  company  put  before  this  Commission  its  plans  either  for 
eliminating  the  service  or  for  making  it  self-sustaining  to  the 
extent  indicated  above. 

With  reference  to  the  second  important  cause  of  the  company's 
present  financial  conditions  (abnormal  costs  consequent  to  the 
war),  the  record  shows  that  the  tendency  of  labor  and  material 
costs  is  downward  at  this  time.  We  believe  the  company  can 
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and  will  eflFect  a  reduction  in  the  costs  of  units  of  transportation, 
both  freight  and  passenger,  and  this  expectation  is  taken  into 
consideration  in  the  proposed  rates. 

There  are  several  classes  of  expenditures,  however,  which  are 
bound  to  show  further  increases  in  the  future  and  will  continue 
to  be  a  growing  burden  upon  the  company's  patrons  unless 
means  are  found  to  minimize  or  eliminate  such  expense.  We 
refer  to  the  expenditures  growing  out  of  franchise  conditions  and 
principally  paving  costs.  The  Commission  has  repeatedly  stated 
the  essential  facts  as  to  paving  expenses  and  their  effect  upon 
the  cost  of  street  railway  operation.  It  is  clear  that  to  whatever 
extent  such  costs  can  be  reduced,  the  car  rider  will  directly  be 
benefited.  On  this  system  the  total  capital  investment  in  paving 
is  reported  by  our  engineers  to  be  in  excess  of  $2,300,000,  and 
the  annual  expense  (including  interest  on  the  investment)  is 
figured  in  excess  of  $400,000.  This  sum  in  1920  amounted  to 
about  3  per  cent  of  the  total  operative  revenue  and  to  12  per  cent 
of  the  net  revenue.  The  significance  of  this  item  and  its  impor- 
tance to  the  car  rider  is  therefore  clear. 

In  Commission's  Exhibit  No.  2,  remedies  were  considered  by 
our  engineers  (and  also  by  the  city's  engineers  in  City's  Exhibit 
No.  1)  along  the  following  lines: 

(a)  Through  operating  economics  and  savings. 

(b)  Through  changes  in  service  (additions,  curtailments, 
abandonments,  supplementing  of,  or  substitution  for  electric 
service  by  motor  car  bus  service). 

(c)  Through  changes  in  plant  (additions  to  fijced  capital  for 
new  structures  that  will  enable  the  handling  of  more  traflSc, 
bringing  about  better  service  and  result  in  immediate  or  ulti- 
mate economy  of  operation;  additional  equipment). 

(d)  Through  elimination  or  curtailment  of  competition  and 
elimination  or  lessening  of  nonproductive  expense  burdens  (jit- 
ney and  motor  truck  competition,  paving,  franchise  provisions, 
taxes). 

(e)  Through  a  change  in  rates  (possible  increases;  rate  read- 
justment; zoning). 

All  of  these  possibilities  are  fully  discussed  in  the  report  and 

suggestions  and  recommendations  are  made  both  with  reference 

to  the  general  system  and  individual  lines. 

During  the  course  of  the  investigation  a  number  of  items  of 
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possible  saving  or  economy  were  suggested  to  the  company  and 
these  were  adopted  and  put  into  effect  in  most  instances  without 
waiting  for  an  order  from  this  Commission.  It  would  seem, 
however,  that  further  economies  are  possible,  and  that  in  order 
to  bring  these  about  better  operating  records  and  statistics  are 
required. 

We  are  impressed  particularly  by  the  observations  made  in 
Commission's  Exhibit  No.  2  as  regards  the  equipment  situation 
and  believe  the  company  should  pay  special  attention  to  the 
reconmiendations  made  on  pages  164  to  186  of  that  exhibit.  In 
this  branch  of  the  company's  operations  w-e  are  satisfied  very  con- 
siderable economies  can  be  effected  and  large  savings  made  by 
more  efficient  supervision  and  analysis.  Our  engineers  conclude 
that  the  equipment  in  general  is  in  poor  condition  and  that  it 
should  speedily  be  brought  to  normal  operating  efficiency.  A 
more  suitable  car  for  heavy  city  service  appears  to  be  needed 
and  the  standard  for  steel  interurban  cars  is  not  considered  sat- 
isfactory and  seems  to  be  uneconomical  for  service  in  the  com- 
mutation zone  or  to  the  beaches.  There  are  on  the  system  novi 
77  different  types  of  car  bodies,  21  types  of  trucks,  and  21  typei 
of  motors  with  different  modes  of  control.  This  is  an  inefficient 
and  wasteful  condition.  While  it  is  true  that  this  great  multi- 
plicity of  types  is  a  consequence  of  the  consolidation  of  various 
independent  roads,  little  appears  to  have  been  accomplished 
toward  standardization  and  simplification.  The  company  agrees 
to  the  necessity  of  working  toward  fewer  and  better  standards 
and  this  should  promptly  be  done.  There  appears  to  be  an  exces- 
sive proportion  of  electric  equipment  failures  and  it  is  in'  the 
record  that  over  50  per  cent  of  the  total  failures  occur  on  less 
than  20  per  cent  of  the  total  equipment  due  to  a  certain  type  of 
electric  control.  Our  engineers  report  that  equipment  mainte- 
nance costs  are  unusually  high,  and  considerable  improvement 
seems  to  be  possible  in  the  company's  shop  practices. 

We  are  laying  stress  on  this  item  because  the  equipment  ex- 
pense for  the  year  1920  amounted  to  over  $2,000,000  (nearly  20 
per  cent  of  the  total  operating  expenses)  and  because  the  condi- 
tion of  the  equipment  enters  to  an  important  degree  in  almost  all 
other  operating  expense  items.  We  expect  the  company  to  satis- 
fy the  Commission  that  proper  steps  are  taken  to  carry  out  the 
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recommendations  pertaining  to  this  and  other  itemB  in  Commis- 
sion's Exhibit  No.  2. 

The  order  in  this  proceeding  should  contain  a  provision  re- 
quiring the  company  to  furnish  to  the  Commission,  monthly, 
such  operating  and  traflSc  figures  as  will  enable  us  to  keep  in 
touch  with  and  check  all  recommendations  made  in  this  decision 
and  by  the  engineers,  and  to  observe  the  effects  of  this  order. 

An  analysis  of  the  various  services  given  by  the  company,  and 
the  operating  results  on  various  lines,  leads  to  the  following  con- 
clusion : 

The  freight  bv^ness  is  profitable  and  not  a  burden  on  the  pas- 
senger operations.  The  freight  revenue  amounts  to  about  27  per 
cent  of  the  total  and  is  increasing  at  a  better  ratio  than  the  pas- 
senger revenue.  The  expense  of  freight  operation  is  only  about 
18  per  cent  of  the  total  operating  expenses. 

The  local  passenger  service  in  the  various  municipalities  is  in 
almost  all  instances  operated  at  a  loss.  We  have  already  called 
attention  to  the  fact  that  in  some  communities  this  condition  is 
related  to  motor  carrier  competition  and  that,  where  there  is  not 
business  enough  for  both  forms  of  transportation,  a  choice  be- 
tween the  two  will  have  to  be  made. 

[3]  The  local  service  in  Los  Angeles  is  a  separate  problem 
largely.  That  service  is  now  operated  at  a  loss,  due  to  the  great 
average  length  of  ride  for  the  unit  6-cent  fare.  After  a  very 
careful  consideration  of  the  entire  record  on  this  point,  we  con- 
clude that  the  establishment  of  a  zone  plan  for  Pacific  Electric 
local  service  in  Los  Angeles  is  the  best  and  fairest  solution.  Rep- 
resentatives of  the  city  of  Los  Angeles  urged  that  a  zone  plan 
for  the  Hollywood  service  alone  should  be  instituted,  and  that  on 
other  Pacific  Electric  lines  in  Los  Angeles  the  present  6-cent 
fare  should  be  continued.  It  is  our  intention  to  require  the  com- 
pany, in  this  case,  to  establish  a  much  better  Hollywood  local 
service  than  now  given  and  also  to  require  the  best  possible  serv- 
ice on  all  other  local  Los  Angeles  lines.  To  bring  this  about, 
large  capital  expenditures  are  required  and  the  order  in  this  case 
should  be  conditional  upon  the  necessary  capital  being  made 
available  immediately  and  the  necessary  additional  plant  in- 
stalled at  the  earliest  possible  moment. 

[4]   With  these  facts  in  mind,  we  see  no  justification  for  dis- 
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criminating  in  the  matter  of  rates  and  zones  in  favor  of  one  sec- 
tion of  Los  Angeles  and  against  others.  We  are  also  satisfied 
that  one  of  the  most  urgent  transportation  needs  of  the  city  is  a 
system  of  universal  transfers  from  the  Pacific  Electric  local  lines 
to  the  lines  of  the  Los  Angeles  Railway  and  vice  versa.  Wheth- 
er this  full  transfer  privilege  should  extend  to  both  the  inner 
and  the  outer  zone  on  the  Pacific  Electric,  we  are  not  prepared 
to  say  at  this  time.  It  is  apparent  that  an  order  on  this  point 
can  not  be  made  without  taking  into '  consideration  the  Los 
Angeles  Railway,  which  is  only  incidentally  before  us  in  the 
present  proceeding  (in  Case  1602).  There  is,  however,  pend- 
ing, an  application  from  that  company  which  will  soon  be  con- 
sidered, and  we  believe  that  the  order  in  the  present  proceeding 
should  require  a  stipulation  by  applicant  declaring  its  readiness, 
providing  the  Commission  makes  a  similar  order  in  the  Los 
Angeles  Railway  ease,  to  establish  a  transfer  good  on  both  lines 
and  to  such  extent  and  under  such  conditions  as  may  be  deter- 
mined by  the  Conmiission. 

6.  The  Hollywood  service  (Case  1602). 

Because  of  numerous  complaints  r^arding  the  Hollywood 
street  railway  service,  and  at  the  request  of  the  Hollywood  board 
of  trade,  a  special  study  was  made  of  the  Hollywood  situation  in 
connection  with  the  general  Pacific  Electric  investigation.  After 
an  informal  conference  on  April  4,  1921,  between  the  Commis- 
sion, the  board  of  public  utilities  of  the  city  of  Los  Angeles,  the 
Hollywood  board  of  trade,  the  Los  Angeles  chamber  of  com- 
merce, the  Los  Angeles  Railway  Corporation  and  the  applicant, 
the  Commission  instituted  a  formal  proceeding  on  its  own  motion, 
making  both  the  present  applicant  and  the  Los  Angeles  Railway 
parties  to  the  proceeding.  Both  the  board  of  public  utilities  of 
the  city  of  Los  Angeles  and  the  engineering  department  of  the 
Conmiission  made  reports  in  that  case  (Board  of  Public  Utili- 
ties, Exhibit  A,  Case  1602,  and  Commission's  Exhibit  A,  Case 
1602).  The  city's  and  the  Commission's  engineers,  in  these  ex- 
hibits, appear  to  be  in  accord  on  all  matters  within  the  jurisdic- 
tion of  this  Commission. 

It  is  admitted  that  the  present  service  is  inadequate  and  that 

improvement  must  be  made.  The  applicant's  local  system,  which 
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handles  more  tlian  76  per  cent  of  the  Hollywood  street  railway 
traffic,  has  practically  reached  its  capacity  under  present  condi- 
tions and  no  betterment  can  be  hoped  for  by  mere  operating 
changes.  The  representatives  of  the  Hollywood  board  of  trade 
strongly  urge  the  extension  of  the  Los  Angeles  Railway  lines  into 
Hollywood,  but  that  company  is  opposed  to  any  such  extensions, 
not  only  under  the  present  5-cent  fare  but  also  under  a  possible 
zone  system  and  a  higher  fare.  The  Pacific  Electric  is  equally 
opposed  to  the  further  entry  of  a  competing  railway  line  and  is 
unwilling  to  undertake  the  capital  expenditures  necessary  to  im- 
prove the  Hollywood  service  unless  it  is  permitted,  without  a 
rliinous  division  of  the  business  between  competing  lines,  to  take 
care  of  the  Hollywood  traffic  by  its  local  electric  service  and  such 
additional  bus  feeder  lines  as  may  be  necessary. 

In  the  engineering  conferences  subsequent  to  the  hearings  in 
Application  Xo.  6806,  it  was  urged  by  representatives  of  the 
Hollywood  board  of  trade  that  the  Commission  should  not  at 
this  time  make  an  order  looking  toward  the  improvement  of  the 
Hollywood  Pacific  Electric  service  and  that  the  matter  should 
be  held  in  abeyance  until  new  proposals  or  suggestions  for  im- 
provement of  the  entire  Hollywood  transportation  situation  could 
be  made  by  local  HoUj^i^ood  interests.  The  representatives  of 
the  city  of  Los  Angeles  did  not  support  this  view.  In  our  opin- 
ion, a  further  delay  would  be  unwarranted  and  to  the  continued 
detriment  of  the  city  of  Los  Angeles  and  the  people  of  Holly- 
wood in  particular.  Regardless  of  what  may  be  the  ultimate  de- 
velopment of  transportation  in  Hollywood,  the  present  needs- 
should  be  taken  care  of,  and  this  can  be  accomplished,  in  our 
opinion.  Neither  do  we  believe  that  the  improvement  of  the  Pa- 
cific Electric  service,  as  suggested  by  us,  can  in  any  way  inter- 
fere with  more  comprehensive  plans  in  the  future. 

We  propose  that  applicant  immediately  acquire  sufficient  new 
equipment  of  a  type  suited  for  the  Hollywood  traffic  and  in  gen- 
eral agreement  with  the  suggestions  contained  in  Commission's 
Exliibit  A,  Case  1602.  Further,  in  order  to  accomplish  a  perma- 
nent and  real  improvement  in  the  Hollywood  service,  the  con- 
struction of  a  tunnel  westerly  from  the  company's  Hill  street 
terminal  appears  to  us  an  absolute  necessity.  Alternate  plans  for 
such  a  tunnel  are  discussed  in  Commission's  Exhibit  A.     The 
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company  should  be  ordered  to  submit  to  the  Commission,  within 
a  reasonable  time,  plans  for  the  more  efficient  tunnel,  and  should 
satisfy  the  Commission  that  the  money  required  for  this  im- 
provement is  available  and  that  construction  will  commence  at 
the  earliest  possible;  date.  There  should  also  be  submitted  pro- 
posed time  schedules  over  the  shortened  line  and  a  general  pjan 
of  how  applicant  proposes  to  serve  Hollywood  under  the  new 
arrangement.  The  company  should  be  asked  to  satisfy  the  Com- 
mission on  these  points  as  a  condition  precedent  to  the  going  into 
effect  of  a  revised  rate  schedule. 

Aside  from  the  question  of  jurisdiction,  we  are  not  satisfied 
that  at  this  time  the  Los  Angeles  Railway  should  be  ordered  to 
extend  its  lines  further  into  Hollywood.  The  record  shows  that 
at  least  90  per  cent  of  the  street  railway  travel,  both  on  Pacific 
Electric  and  Los  Angeles  Railway  lines,  consists  of  direct  rides 
between  the  Hollywood  section  and  the  business  district  of  Los 
Angeles.  The  occasional  rider  desiring  to  travel  from  the  Holly- 
wood district  to  the  residence  section  of  Los  Angeles  south  of 
Hollywood  has  access  to  four  lines  of  the  Los  Angeles  Railway 
Corporation,  which  tap  the  southern  edge  of  the  Hollywood  dis- 
trict. If  a  universal  transfer  arrangement  can  be  satisfactorily 
worked  out,  these  facilities  will  become  much  more  adequate  and 
much  more  use  will  be  made  of  them  than  at  present.  The  in- 
auguration of  bus  feeder  lines  with  transfer  privileges  will  fur- 
ther improve  the  Hollywood  service. 

The  board  of  public  utilities,  in  its  Exhibit  No.  1,  Case  No. 
1602,  makes  certain  further  recommendations,  which  in  our 
opinion  are^  deserving  of  most  careful  consideration.  The  two 
most  important  ones  are,  first,  for  the  separation  of  street  car 
and  vehicular  traffic  on  Sunset  boulevard,  similar  to  the  method 
used  on  Santa  Barbara  avenue  west  of  Vermont  avenue,  which 
reconunendation  is  made  both  from  the  standpoint  of  safety  on 
the  part  of  the  general  public  and  to  expedite  the  railway  pas- 
aenget  service;  and,  second,  further  extension  of  operation  of  the 
present  municipal  bus  line  on  Vermont  avenue  between  First 
street  and  Griffith  Park,  this  operation  to  be  carried  on  either 
entirely  by  the  city,  with  transfer  provisions  both  with  the  Los 
Angeles  Railway  and  the  Pacific  Electric  or  jointly  by  the  city 
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of  L06  Angelefiy  the  Los  Angeles  Railway  and  the  Pacific  Elec- 
tric Railway^  also  with  transfer  provisions. 

The  putting  into  effect  of  these  recommendations  would  appear 
to  rest  largely  with  the  Los  Angeles  city  authorities.  If  the 
question  of  joint  or  interchangeable  transfers  for  the  proposed 
extension  of  the  municipal  line  should  come  before  the  Commis* 
sion,  it  would  seem  that  this  matter  need  not  be  taken  up  tmtil 
preliminary  negotiations  between  the  city  and  the  railway  com- 
panies have  resulted  in  a  definite  plan. 

Our  engineers  estimate  the  cost  of  the  proposed  improvements 
pertaining  to  the  Hollywood  service  as  follows : 

Additional  equipment  ( 50  new  cars )   $760,000.00 

Coat  of  tunnel    1,400,000.00 

Cost  of  rearrangement  of  Hill  street  terminal  and  connection 

at  Lake  Shore    450,000.00 

Total    $2,600,000.00 

As  against  this  new  capital  requirement,  there  will  be  operat- 
ing savings  estimated  at  about  $90,000  per  year. 

From  the  standpoint  of  operating  economies  alone,  and  under 
present  rates,  the  expenditure  of  the  required  new  money  would 
not  be  justified.  The  proposed  arrangement  will,  however,  re- 
si^lt  in.  greatly  superior  service  and  a  considerable  increase  in 
trafiic  may  confidently  be  expected.  The  rates  proposed  in  this 
decision  provide  for  a  zone  system  affecting  not  only  Hollywood, 
but  the  entire  city  of  Los  Angeles,  and  will  bring  about  a  ma- 
terial increase  of  revenue  from  the  Los  Angeles  local  business, 
including  the  Hollywood  traffic.  These  considerations  taken  to- 
gether, we  believe,  fully  justify  the  proposed  additicwaal  investr 
ment. 

With  two  6-cent  zones  on  the  Pacific  Electric  in  Los  Angeles 
(and  a  straight  10-cent  fare  through  both  zones)  and  taking  in- 
to account  the  proposed  additional  investment  for  the  Hollywood 
service,  the  operating  results  for  the  local  Los  Angeles  service 
(excluding  the  San  Pedro  district,  which  will  be  discussed  sep- 
arately hereunder)  for  the  twelve  months'  period  after  the  new 
plan  is  in  effect  are  estimated  as  follows: 
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Los  Angeles  City  Local  Service. 

Total  operating  revenue  for  1921 $2,050,000.00 

Operating  expenses,  1921  2,250,000.00 

Taxea,  1921  110,000.00 

Deficit  from  operation,  1921  310,000.00 

EBtimated  increase  in  gross  revenue  after   inauguration  of 

zone  system,  12  months 430,000.00 

Fair  return  (available  for  interest  on  investment)    120,000.00 

Operative  property  in  local  Los  Angeles  service  (estimated 
on  basis  of  actual  use  and  after  making  apportionment  as 
between  interurban  and  local  service,  and  including  local 
proportion  of  new  capital  required  for  Hollywood  service)  $10,250,000.00 

It  will  be  noted  that  the  amount  available  for  fair  return  is 
slightly  more  than  one  per  cent  on  the  operative  property  appor- 
tioned to  the  Los  Angeles  service.  This  estimate  is  here  included 
to  show  that  even  under  the  proposed  zone  fares  the  local  Los 
Angeles  service  is  little  more  than  self-sustaining  and  merely 
meets  the  test  which  we  have  laid  down  to  determine  whether  or 
not  the  continuation  of  any  local  service  is  justified. 

In  spite  of  this  apparently  continued  unsatisfactory  showing 
for  the  Lob  Angeles  local  service  we  are  satisfied  that  the  finan- 
cial results  in  the  future  will  tend  to  improve.  This  conclusion 
we  reach  because  it  is  apparent  that  the  increased  congestion  in 
the  metropolitan  district  (largely  caused  by  motor  transporta- 
tion) is  bound  to  have  effects  more  and  more  in  favor  of  the 
electric  and  interurban  street  railway  and  especially  in  the  short 
haul  local  service  territory.  Traffic  statistics  for  the  year  1921 
show  that  a  more  rapid  increase  in  number  of  passengers  carried 
and  in  passenger  revenue,  as  compared  with  former  years,  has 
already  set  in  and  this  condition,  we  believe,  will  continue. 

6,  Local  service  in  San  Pedro  (Case  1607). 

Case  No.  1607  is  consolidated  with  this  proceeding  and  San 
Pedro  being  a  subdivision  of  the  city  of  Los  Angeles  the  issues 
raised  in  that  case  may  well  be  considered  in  this  place.  On 
May  6,  1921,  the  chamber  of  commerce  of  San  Pedro  filed  a 
complaint  against  the  applicant  asking  relief  from  the  inade- 
quate and  hazardous  operation  on  the  Point  Firmin  and  La 
Rambla  lines.  The  single-track  operation  on  Front  street  from 
Fifth  to  Sixth  street  and  on  Sixth  street  from  Front  street  to 
Pacific  avenue  is  objected  to  and  relief  is  sought  from  the  traffic 
conerestion  on  Sixth  street,  due  to  single  track  operation. 

Reports  were  introduced  by  the  board  of  public  utilities  of  the 
city  of  Los  Angeles  (Complainant's  Exhibit  N"o.  1,  Case  No. 
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1607)  and  by  the  Commission's  engineering  department  (Com- 
mission's Exhibit  No.  1,  Case  No.  1607).  Possible  methods  of 
relief  were  presented  and  these  resolved  themselves  into  the  fol- 
lowing propositions : 

1.  The  company  to  double  track  from  Fifth  and  Front  street 
to  Sixth  and  Pacilfic  and  build  new  extensions  into  developing 
sections  of  San  Pedro. 

2.  Company  to  abandon  local  street  car  service  on  the  Point 
Firmin  and  La  Rambla  lines  and  to  operate  auto  bus  service  for 
the  entire  community  without  competition. 

3.  Company  to  abandon  local  street  car  service  on  the  Point 
Firmin  and  La  Eambla  lines  and  the  community  to  be  served  by 
independent  bus  lines. 

4.  Company  to  operate  as  at  present  with  bus  feeders  in  the 
new  sections. 

A  rerouting  of  existing  independent  bus  lines  and  temporary 
improvements  on  the  Pacific  Electric  were  also  considered. 
From  the  report  of  the  chief  engineer  of  the  board  of  public 
utilities  (Complainant's  Exhibit  No.  1)  it  appears  that  certain 
general  conclusions  were  reached  by  him  and  these  were  present- 
ed to  the  Commission  with  the  informal  approval  of  the  board, 
as  follows : 

1.  That  the  best  interests  of  the  San  Pedro  district  will  be 
served  by  providing  adequate  street  railway  transportation  to 
the  business  and  main  residential  sections  of  the  city. 

2.  That  bus  service  should  be  utilized  as  feeders  to  supply  the 
outlying  districts  where  the  district  is  populated  sufficiently  to 
pay  for  such  operation. 

3.  That  transfers  should  be  issued  between  the  bus  lines  and 
the  street  railway  lines. 

4.  That  adequate  transportation  service  requires  the  elimina- 
tion of  disastrous  competition  and  for  that  reason,  arid  because 
of  the  necessity  of  having  transfer  privileges  on  either  the  bus 
line  or  the  street  car  line,  the  bus  service  should  be  operated  by 
the  company  operating  the  street  car  lines. 

6.  That  the  busses  should  be  purchased  by  the  railway  com- 
pany from  the  present  operators  at  a  fair  value  to  be  fixed  by 
the  board  of  public  utilities  and  the  California  Railroad  Com- 
mission jointly. 
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6.  The  traffic  congestion  relief  as  outlined  in  the  report,  in- 
volving the  elimination  of  left-hand  turns  at  Sixth  and  Beacon 
and  the  elimination  of  parking  of  automobiles  on  the  south  side 
of  Sixth  street  from  Front  street  west,  for  a  distance  of  three 
or  four  blocks  is  approved. 

The  enforcement  of  the  recommendations  quoted  is,  to  a  con- 
siderable extent,  within  the  jurisdiction  and  power  of  the  city 
authorities,  and  this  is  especially  true  with  reference  to  the  relief 
suggested  for  street  traffic  congestion.  Also,  in  the  matter  of 
a  possible  elimination  of  local  jitney  competition,  in  whole  or  in 
part,  the  Commission  is  without  jurisdiction  and  control  rests 
with  the  Los  Angeles  Board  of  Public  Utilities. 

In  the  hearings  in  the  consolidated  cases  the  representatives  of 
the  San  Pedro  bus  operators  appeared  protesting  against  any  ac- 
tion tending  to  interfere  with  their  operations.  They  urged  that 
the  great  majority  of  the  people  of  San  Pedro  would  prefer  mo- 
tor bus  service  to  the  Pacific  Electric  service  and  that  a  decision 
should  be  governed  accordingly.  Our  engineers  estimate  the  cost 
of  double  tracking  of  Sixth  street  and  Pacific  avenue  to  be  $280,- 
000.  A  less  comprehensive  plan  and  involving  the  double  track- 
ing only  from  Fifth  and  Front  to  Sixth  and  Pacific  would  re- 
quire a  capital  expenditure  of  approximately  $80,000.  Assum- 
ing that  Pacific  Electric  local  service  should  continue  in  San 
Pedro,  with  a  requlrenient  that  such  service  be  reasonably  ade- 
quate, estimates  of  required  new  capital  expenditures  for  the 
most  necessary  double  tracking  and  equipment  are  made  by  our 
chief  engineer  totaling  $120,000.  It  is  estimated  that  to  justify 
continued  operation,  taking  into  account  necessary  new  capital 
and  ignoring,  as  in  the  case  of  the  Hollywood  service,  all  fair 
return,  an  annual  gross  revenue  of  at  least  $130,000  would  be 
required.  This  would  include  the  operation  of  bus  feeders 
(170,000  bus  miles)  and  additional  railway  service  of  approxi- 
mately 150,000  car  miles,  the  total  operating  revenue  from 
the  local  San  Pedro  ser\'ice  in  1921  will  be  approximately  $60,- 
000.  In  order  to  justify  this  increased  service,  therefore,  an 
additional  gross  revenue  of  about  $70,000  per  year  would  have 
to  be  found.  It  is  apparent  that  no  such  increase  can  be  expected 
with  the  continuation  of  present  motor  bus  competition.  It  is 
equally  apparent  that  at  the  present  time  the  Pacific  Electric 
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local  service  in  San  Pedro  is  carried  at  an  operating  loss.  We 
have  in  San  Pedro,  therefore,  a  situation  where  the  continuation 
of  the  two  competitive  services  can  not  be  justified.  In  view  of 
the  large  number  of  protests  that  have  come  to  us  against  any 
abandoning  of  street  railway  service  in  San  Pedro,  we  are  not 
•  prepared  at  this  time  to  recommend  to  the  company  the  discon- 
tinuance of  such  service.  We  believe,  however,  that  the  com- 
pany should  promptly  enter  into  negotiations  with  the  Los 
Angeles  city  authorities  and  submit  to  them  specific  plans  for  a 
satisfactory  local  service  on  a  basis  that  will  be  self-sustaining 
in  the  sense  indicated  in  this  decision.  Thereafter  the  company 
should  submit  to  this  Conmiission  its  definite  proposals,  t(^ther 
with  a  suggestion  for  a  rate  sustaining  adequate  service,  or  in  the 
event  that  a  satisfactory  arrangement  can  not  be  made,  promptly 
make  its  application  for  abandonment  of  the  local  San  Pedro 
street  railway  system. 

7.  Local  service  in  other  communities. 

Outside  of  the  city  of  Los  Angeles,  the  company  operates  a 
special  local  service  in  Beverly  Hills,  Long  Beach,  Pasadena,  Po- 
mona, Kedlands,  Biverside,  San  Bernardino,  Santa  Monica,  and 
Venice.  All  of  these  local  services  are  operated  at  a  loss  and  do 
not  earn  suflScient  to  pay  operating  expenses,  including  taxes, 
and  without  any  regard  to  a  fair  return.  We  are  satisfied  from 
the  record  in  this  proceeding  that  as  to  several  of  these  commu- 
nities the  service  can  be  put  on  a  self-sustaining  basis.  This  is 
the  case,  we  believe,  in  Pasadena,  Santa  Monica,  Venice,  Long 
Beach,  San  Bernardino  and  possibly  San  Pedro.  In  all  of  these 
communities,  in  our  opinion,  the  company  should  promptly  sub- 
mit to  the  local  authorities  its  proposals  for  giving  such  local 
service  as  may  reasonably  be  required  and  satisfactory  to  the 
local  authorities  and  submit  to  them  its  statement  of  the  cost  of 
such  service,  with  its  suggestion  for  a  self-sustaining  rate  of  fare. 
If  an  arrangement  can  be  reached  under  which  a  continuation  of 
the  service  can  possibly  be  justified  the  service,  in  our  opinion, 
should  be  continued.  In  any  event,  the  result  of  the  negotiations 
should  promptly  be  submitted  to  the  Commission. 

With  reference  to  Riverside,  Eedlands,  Pomona,  and  Beverly 

Hills,  the  record  seems  to  indicate  that  there  is  little  possibility 
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of  the  service  being  put  on  a  self -sustaining  basis.  In  these  com- 
munities we  believe  the  company  should  promptly  enter  into  ne- 
gotiations with  the  local  authorities  with  a  view  to  either  increase 
the  local  fare  to  the  economic  maximum,  if  necessary,  or  to  aban- 
don the  service. 

[5,  6]  We  have  very  reluctantly  reached  the  conclusion  that 
we  can  not  justify  from  any  standpoint  the  continuation  of  a 
separate  and  distinct  public  utility  service  operated  permanently 
at  a  material  loss  with  the  unavoidable  consequence  that  in  some 
form  such  loss  must  be  nome  by  patrons  of  other  lines  and  serv- 
ices. There  is  no  justification  for  a  decision  requiring  the  trav- 
elers on  interurban  lines  to  make  up  the  losses  of  local  operation 
in  growing  and  prosperous  communities. 

It  is  our  purpose  to  eliminate  from  the  rate  base  such  prop- 
erty as  may  fairly  be  apportioned  to  losing  local  services  and 
equally  to  eliminate  the  resulting  operating  losses  in  a  considera- 
tion of  a  fair  return  that  may  under  reasonable  rates  be  earned 
by  applicant. 

8.  Ifderwrbwn  passenger  service* 

This  service  taken  as  a  whole  shows  under  present  operation 
and  rates  a  small  surplus,  after  operating  expenses,  including 
taxes,  and  the  problem  here  in  our  opinion  is  one  of  rate  adjust- 
ment and  not  of  a  general  rate  increase.  In  the  interurban  serv- 
ice we  deal  with  one-way  and  round-trip  passengers  and  with 
commutation  service,  although  with  regard  to  the  latter  there  is 
in  some  instances  no  clear  dividing  line  between  local  and  inter- 
urban business.  The  record  appears  to  show  that  the  commuta- 
tion service  as  a  whole  is  operated  at  a  loss.  The  principal  causes 
of  this  condition  are  found  in  the  discrimination  now  existing 
between  certain  communities  and  certain  services  and  arising 
principally  from  the  so-called  beach  blanket  rate  situation,  and, 
further,  by  reason  of  the  effect  on  interurban  rates  of  the  6-cent 
fare  within  the  arbitrary  6^  mile  zone  in  the  city  of  Los  Angeles. 
The  rate  adjustment  we  propose  will  eliminate  this  discrimina- 
tion. 

9.  Rates. 

The  passenger  fares  now  in  effect  are  a  continuation  of  those 
authorized  by  this  Commission  in  Application  No.  3791,  Deci- 
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sion  No.  5731,  September  4,  1918  (Re  Pacific  Elec.  R.  Co. 
P.U.R.1919B  1),  aiid  Supplemental  Decision  No.  5953  in  the 
same  application,  dated  November  21,  1918. 

Without  reviewing  these  decisions  to  any  unnecessary  extent, 
it  may  be  stated  that  the  rates  authorized  in  Application  No. 
3791,  September  4,  1918  supra,  were  based  on  mileage  rates 
as  follows: 

Per  Mild. 

One  way  \.  3    cents 

Round  trip M 2i  ccnta 

10-ride  commutation   2    cents 

30-ride  family  commutation    1^  cents 

60-ride  individual  commutation,  dependent  upon  the  dis- 
tance    1    cent  to  7i  mills 

In  figuring  the  rates  from  and  to  Los  Angeles  5^  miles  were 
deducted  from  the  through  mileage  and  the  rates  per  mile  applied 
to  the  remainder.  Added  to  this  result  was  an  arbitrary  charge 
of  5  cents  extending  over  the  5j-mile  zone  radiating  from  the 
carrier's  terminals  in  Los  Angeles  to  cover  the  street  car  fare. 

In  Decision  No.  7983,  in  Application  No.  5728,  August  17, 
1920,  the  company  was,  in  connection  with  other  carriers 
throughout  the  state,  authorized  to  increase  all  of  its  passenger 
fares  by  20  per  cent-  The  increases  then  granted,  as  indicated 
earlier  in  this  opinion,  were  in  harmony  with  the  mandate  of 
Congress,  set  forth  in  the  Transportation  Act  of  1920  and  fol- 
lowed the  decision  of  the  Interstate  Commerce  Commission's  or- 
der in  ex  parte  No.  74.  The  effect  of  this  latter  decision  was  to 
make  the  mileage  rate  for — 

Per  Mild. 

One-way  faxes    3.6  cents 

Round  trip   3      cents 

10-ride  commutation   2.4  cents 

30-ride  family  commutation   1.8  cents 

60-ride  individual  commutation  1.2  cents  to  9  mills 

[7]  The  practice  of  an  arbitrary  charge  was  continued  for  the 
6^  miles  of  street  car  service  within  Los  Angeles,  the  charge, 
however,  being  increased  for  this  S^-mile  zone  from  5  to  6  cents. 
The  result  of  the  adjustments  made  in  the  past  by  reason  of  the 
5i-mile  zone  within  Los  Angeles  has  proved  unsatisfactory,  in- 
asmuch as  the  transportation  charges  to  and  from  Los  Angeles 
are  on  a  lower  basis  than  the  fares  in  etfect  between  intermedi- 
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ate  points  where  the  rates  are  not  influenced  by  the  5^-mile 
zone. 

As  illustrative  of  the  situation,  there  are  n6  zone  arbitraries 
within  any  of  the  communities  outside  the  central  part  of  the 
city  of  Los  Angeles,  the  result  being  that  in  these  outlying  dis- 
tricts the  fares  are  now  on  a  straight  mileage  basis.  For  in- 
stance, a  point  distant  10  miles  from  Los  Angeles,  using  a  6-cent 
fare  for  the  first  5^  miles  and  3.6  cents  for  the  remaining  4^ 
miles,  now  has  a  one-way  fare  of  22  cents,  while  a  point  located 
10  miles  frbm  any  of  the  outside  communities — San  Fernando, 
Pasadena,  Long  Beach,  etc.,  has  a  fare  of  36  cents,  based  on  a 
rate  of  3.6  cents  per  mile.  The  injustice  of  this  adjustment 
must  be  apparent,  and  in  order  to  remove  discrimination  a 
straight  mileage  basis  applying  impartially  from  all  points  ap- 
pears equitable  and  just. 

We  are  of  the  opinion  that  the  arbitrary  charge  of  6  cents  for 
a  Simile  zone  in  Los  Angeles  in  connection  with  the  interurban 
service  of  the  Pacific  Electric  Railway  should  be  abolished  and 
all  fares  placed  on  a  uniform  and  nondiscriminatory  mileage 
basis.  The  effect  of  uniform  mileage  rates  will  be  to  increase 
certain  short-haul  fares  out  of  Los  Angeles,  reduce  all  of  its 
long-distance  fares  and  reduce  all  fares  originating  at  points 
outside  of  Los  Angeles  or  between  the  intermediate  stations. 

We  believe  the  present  mileage  rates  should  be  reduced  as  fol- 
lows : 

One-way    from  3.4  cents  to  2.75  cents 

Round  trip    from  3     cents  to  2.25  cents 

30-ride  family  commutation   *• . . .  from  1.8  cents  to  1.75  cents 

[8]  There  is  now  in  effect  a  60-ride  individual  commutation 
ticket,  purchasable  at  any  time,  having  a  limit  of  forty  days  from 
date  of  sale.  We  suggest  that  this  class  of  commutation  ticket 
be  discontinued  and  in  place  thereof  an  individual  calendar 
month  ticket  be  issued,  good  for  one  round  trip  daily  during  the 
month,  the  rate  per  mile  to  remain  as  at  present,  but  with  the 
rate  based  on  the  actual  mileage  from  all  depots  in  all  cases  ex- 
cept at  points  where  terminal  zones  are  established. 

Under  the  present  adjustment  the  one-way  and  round-trip 
fares  between  Los  Angeles  and  all  of  the  beach  resorts  extend- 
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ing  from  Port  Los  Angeles  on  the  north  to  Anaheim  Landing  on 
the  south  are  on  the  same  basis. 

[9]  The  history  of  this  beach  blanket  zone  dates  back  to  the 
early  days  of  railway  transportation  between  Los  Angeles  and 
the  various  beach  points  when  a  common  rate  was  established  by 
the  various  competitive  lines.  Subsequently  the  blanket  rate 
has  been  retained  on  the  theory  that  equal  opportunities  should 
be  afforded  to  each  of  the  beach  communities  to  attract  excur- 
sion and  holiday  business  during  their  development  period. 
Under  this  blanket  rate,  which  is  at  present  calculated  on  the 
minimum  distance  to  the  nearest  beach  point,  the  beach  com- 
munities have  always  enjoyed  a  low  rate  of  fare,  and  discrimi- 
nation has  existed  in  their  favor  as  against  inland  communities. 

We  believe  the  time  has  arrived  when,  because  of  the  growth 
of  the  beach  communities,  this  adjustment  should  be  discontinued 
as  to  ordinary  traflSc  during  week  days,  but  that  on  Saturdays, 
Sundays  and  holidays  the  company  should  publish  and  maintain 
a  round-trip  excursion  rate  of  70  cents  applying  between  Los 
Angeles  and  all  beach  resorts — ^Port  Los  Angeles  on  the  north 
to  Anaheim  Landing  on  the  south. 

[10]  We  are  also  of  the  opinion  that  two  6-oent  zones  should 
be  established  within  the  city  of  Los  Angeles  as  heretofore  dis- 
cussed and  as  set  forth  in  the  order  herein.  The  6-cent  zone 
fares  should  be  applicable  only  on  the  company's  local  cars  and 
where  transportation  is  furnished  on  interurban  cars  the  fare, 
because  of  the  different  character  of  the  service,  should  be  based 
upon  the  mileage  schedule,  as  set  forth  in  the  order. 

[11]  Consideration  has  been  given  to  publication  of  fares  to 
cover  46-ride  individual  school  tickets,  to  be  used  only  by  per- 
sons under  nineteen  years  of  age  attending  institutions  of  learn- 
ing and  good  only  during  specified  hours  of  the  day. 

In  view  of  the  fact  that  carriers,  under  the  provisions  of  par-, 
agraph  3,  §  17  (a)  of  the  Public  Utilities  Act,  have  authority  to 
issue  reduced  rate  transportation  to  children  attending  institu- 
tions of  learning,  the  Commission  is  not  authorized  to  order 
school  children's  tickets  in  effect  The  applicant,  however,  \vill 
be  expected  to  voluntarily  grant  to  school  children  the  most  lib- 
eral privileges  possible  under  the  provisions  of  the  Public  Util- 
ities Act. 
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We  see  no  reason  for  any  readjustment  of  the  company's 
freight  rates  at  this  time. 

In  the  publication  of  the  fares  and  charges,  applicant  is  au- 
thorized, in  accordance  with  this  order,  to  violate  §  21  of  the 
state  Constitution  and  §  24  (a)  of  the  Public  Utilities  Act. 

An  estimate  has  been  made  by  our  engineers  of  the  approxi- 
mate results  of  operation  in  the  twelve  (12)  months  following 
the  effective  date  of  the  rates  proposed  in  this  decision :  [Esti- 
mate omitted.] 

We  have  already  stated  that,  in  our  opinion,  the  permanently 
unproductive  local  services  in  several  communities  should  either 
be  brought  to  a  self-sustaining  basis  or  abandoned  and  that  the 
operative  property  apportioned  in  the  valuation  to  such  services 
should  not  be  considered  in  the  rate  base. 

The  historical  reproduction  cost,  undepreciated,  of  local  serv- 
ices not  self-sustaining  is  as  follows : 

Beverly  Hills $57,063.00 

San  Pedro 349,908.00 

Pomona  440,532.00 

Redlands 340,747.00 

Riverside    196,656.00 

Total    $1,384,906.00 

This  total  subtracted  from  the  total  valuation  figure  shown 
above  ($67,021,455)  leaves  the  sum  of  $65,636,549  which  may 
be  considered  the  theoretical  rate  base.  The  available  net  of 
$4,129,000,  as  estimated  above,  is  equal  to  a  fair  return  of  6.3 
per  cent  on  this  estimated  theoretical  rate  base.  The  view  might 
be  taken  that  a  deduction  of  the  investment  in  so-called  unpro- 
ductive local  services  is  not  justified  because  both  the  revenues 
and  the  expenses  to  be  attributed  to  such  service  are  reflected  in 
our  set-up.  This  view  does  not  seem  tenable  since  it  is  in  the 
record  that  the  expenses  of  such  services  exceed  the  revenue  and 
an  adjustment  of  operating  figures  would  tend  to  further  in- 
crease the  net  available  for  fair  return.  This  result  would  ap- 
parently remain,  even  if  the  loss  from  property  to  be  abandoned 
or  salvaged  were  spread  over  an  adequate  amortization  period. 
It  may  be  noted  that  the  net  earnings  indicated  above  are  still 
in  excess  of  6  per  cent  on  the  valuation  figure  of  $67,021,455. 

[12]  It  is  in  the  record  that  there  is  a  large  amount  of  de- 
ferred maintenance  of  road  and  equipment  that  should  be  taken 
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care  of  within  the  next  few  years  if  service  is  not  further  to  de- 
teriorate. The  amount  necessary  to  bring  the  plant  to  a  satis- 
factory and  normal  operating  condition  is  estimated  in  the  neigh- 
borhood of  $2,000,000.  If  this  deferred  maintenance  were 
spread  over  four  years,  operating  expenses  would  be  increased 
annually  by  $500,000.  The  fair  return,  on  that  assumption, 
would  be  reduced  accordingly.  There  would,  however,  be  a  cer- 
tain decrease  in  the  current  abnormally  high  operating  expenses 
as  they  are  reflected  in  the  statement  above  and  more  efficient 
operation  would  have  a  favorable  effect  on  net  earnings.  The 
rates  proposed  in  this  decision  are. intended  to  establish  a  normal 
and  permanent  rate  structure,  to  the  extent  that  the  term  **per- 
manent"  can  be  used  in  relation  to  any  public  utility  rates.  Ex- 
traordinary and  temporary  expenses  should  not,  therefore,  be 
charged  against  a  short  period,  especially  if  such  extra  costs  re- 
sult in  permanent  benefits  to  the  carrier. 

[13]  We  conclude  that,  in  view  of  all  the  circumstances  as 
they  are  on  record  in  this  proceeding,  a  fair  return  of  approx- 
imately 6  per  cent  on  the  rate  base  indicated  above  is  reasonable 
and  that  the  rates  fixed  in  this  decision,  when  this  test  is  applied, 
must  be  considered  as  just  and  reasonable  rates. 

11.  Reladion  of  Pacific  Electric  Railway  Compcuvy  and  Soidh- 
em  Pacific  Company. 

The  Southern  Pacific  Company,  through  stock  ownership, 
owns  and  controls  the  Pacific  Electric  Railway  Company.  The 
Southern  Pacific  in  the  past  has  financed  and  is  still  financing 
the  Pacific  Electric  and  applicant  would  probably  have  gone 
through  a  receivership,  or  reorganization,  if  it  had  not  been  fol 
this  financial  backing. 

Nothing  has  been  found  in  the  investigation  made  by  the  Com- 
mission indicating  any  concealment  of  transactions  between  the 
two  companies.  Applicant's  accounts  are  kept  as  if  no  ownership 
relation  existed  between  the  two  companies  and  the  accounting 
system  is  in  accordance,  in  every  respect,  with  the  classifications 
prescribed  by  the  Interstate  Commerce  Commission  and  this 
Commission. 

There  is  no  reason  to  believe  that  the  Southern  Pacific  un- 
fairly profits  at  the  expense  of  the  Pacific  Electric.    The  parent 
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company  has  received  no  return  on  its  capital  invested  in  the 
Pacific  Electric  other  than  such  interest  as  has  been  paid  on 
money  loaned.  No  dividends  on  the  stock  have  ever  been  earned 
or  paid  and,  since  1914,  the  total  bond  interest  has  not  been 
earned.  It  has  been  the  practice  for  the  Southern  Pacific  Com- 
pany to  advance  the  necessary  money  to  pay  the  interest  coupons 
of  outside  owners,  transferring  the  amounts  for  interest  due  to 
the  open  account  against  the  Pacific  Electric. 

It  has  been  suggested  in  this  proceeding  that  the  Southern 
Pacific  makes  a  large  indirect  profit  by  reason  of  the  Pacific 
Electric  turning  over  to  the  steam  railroad  a  very  valuable  freight 
business  that  otherwise  would  go  to  other  roads.  The  facts  are 
these:  the  gross  earnings  of  the  Southern  Pacific  on  freight  busi- 
ness obtained  through  the  Pacific  Electric  will  not  exceed  $2,500,- 
000  per  year.  There  appears  to  be  no  method  of  obtaining  the 
exact  net  operating  revenue  from  this  business,  but  it  will  not 
exceed  50  per  cent  of  this  amount  ^d  it  is  our  conclusion  that 
the  Southern  Pacific  would  receive  the  same  amount  of  freight 
from  the  Pacific  Electric,  r^ardless  of  ownership,  because  of 
competitive  conditions  with  other  carriers  in  the  districts  served. 
With  reference  to  new  capital  required  by  the  company  for  ex- 
tensions, additions,  and  betterments,  we  are  satisfied  that  such 
money  has  been  advanced  by  the  Southern  Pacific  under  more 
liberal  terms  than  an  independent  company  could  have  realized 
in  the  open  market. 

Under  the  relation  existing  between  the  two  companies  the 
Pacific  Electric  has  been,  and  is  now,  enabled  to  obtain  the  use 
of  additional  rolling  equipment,  a  facility  which  would  be  more 
difficult  to  secure  and  more  expensive  under  other  ownership. 

It  has  been  suggested  that  the  local  management  in  Los  Angeles 
has  not  sufficient  control  over  the  property  and  is  handicapped  by 
a  long  distance  control  from  New  York.  In  this  respect,  it  may 
be  said  the  Pacific  Electric  is  in  the  same  position  as  the  Southern 
Pacific  Company,  which  is  also  controlled  from  Xew  York.  For 
all  practical  and  operating  purposes,  the  operating  and  business 
control  of  this  property  rests  in  Los  Angeles  and  San  Francisco. 

On  the  whole,  we  are  satisfied  that  its  relation  to  the  Southern 
Pacific  Company  is  of  benefit  and  advantage,  not  only  to  the  ap- 
plicant, but  also  to  the  community  it  serves. 
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UTAH  PUBLIC  UTILITIES  COMMISSIOlir. 

EE  BRUCE  WEDGWOOD,  et  aL 

[Case  No.  486.] 

Certificates  of  convenience  and  necessity  —  Transfer  —  Motor  vehicles 
—  C€nnmission  ^risdiction. 

A  corporation  was  authorized  to  continue  motor  vehicle  service 
for  which  an  individual  had  been  granted  a  certificate  of  convenience 
and  necessity,  notwithstanding  objections  that  the  Commission  had  no 
power  to  transfer  a  certificate  of  convenience  and  necessity  from  an 
individual  to  a  corporation. 

[March  14,  1922.] 

Application  for  authority  to  transfer  a  certificate  of  con- 
venience and  necessity  for  the  operation  of  a  motor  bus  route; 
application  gi'anted. 

Appearances:  Willard  Richards,  for  Salt  Lake  &  Ogden 
Transportation  Company;  David  L.  Stine,  for  Bamberger  Elec- 
tric Railroad  Company. 

By  the  Commission :  This  matter  came  on  for  hearing  before 
the  Commission,  Tuesday,  January  24,  1922,  upon  the  applica- 
tion and  protest  of  the  Bamberger  Electric  Railroad  Company. 

The  applicant  represented  that  it  was  an  organized  corpora- 
tion, existing  under  the  laws  of  the  state  of  Utah,  for  the  purpose 
of  operating  a  motor  freight  and  express  line  within  the  state 
of  Utah;  that  heretofore,  on  the  6th  day  of  April,  1921,  a 
certificate  of  convenience  and  necessity  was  issued  to  Bruce 
Wedgwood  and  Fred  A.  Boyd,  copartners,  authorizing  them  to 
operate  an  automobile  express  line  between  Salt  Lake  City  and 
Ogden;  that  from  said  date,  and  until  the  present,  service  as 
contemplated  by  said  order  of  the  Commission,  had  been  given; 
that  for  the  purpose  of  continuing  said  service,  and  to  be  in  a 
position  to  give  more  adequate  and  sufficient  service  to  the  public, 
the  S«lt  Lake  &  Ogden  Transportation  Company  was  organized 
by  the  Wedgwood  and  Boyd  interest,  and  others,  for  the  purpose 
of  taking  over  and  operating  said  freight  and  express  line;  that 
the  matter  of  transferring  said  certificate  to  the  Salt  Lake  & 

Ogden  Transportation  Company  was  communicated  to  the  Com- 
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mission,  September  12,  1921;  that  the  said  corporation  was 
equipped  with  sufficient  trucks  and  rolling  stock,  and  other 
necessary  conveniences  to  handle,  protect,  transport,  and  deliver 
any  and  all  commodities  offered  for  transportation  between  the 
points  in  question;  that  it  is  the  desire  of  the  Wedgwood  and 
Boyd  interest  to  have  a  transfer  made,  as  set  out  in  the  appli- 
cation* -• 

The  Bamberger  Electric  Railroad  Company,  a  corporation, 
organized  and  existing  under  the  laws  of  the  state  of  Utah, 
engaged  in  the  business  of  common  carrier,  owning  and  operating 
•a  line  of  railroad  between  the  cities  of  Ogden  and  Salt  Lake, 
and  engaged  in  the  transportation  of  freight,  passengers  and 
express  between  said  cities,  enters  its  protest  against  the  issuing 
of  said  order  of  transfer  upon  the  grounds  that  the  Commission 
is  without  power  to  transfer  a  certificate  of  convenience  and 
ijecessity  from  an  individual  to  a  corporation,  and  that  if  said 
Bruce  Wedgwood  and  Fred  A.  Boyd  have  discontinued  the 
operation  of  the  motor  freight  and  express  line  between  the 
points  in  question,  that  the  said  certificate  should  be  cancelled, 
and  that  an  original  application  be  filed  by  the  petitioner. 

Testimony  was  introduced  by  the  protestant  to  the  effect  that 
there  was  sufficient  service  now  being  offered  the  public  outside 
of  that  referred  to  in  the  applicant's  petition.  The  purpose  to  be 
obtained  by  the  application  would  simply  be  the  continuation 
of  the  service  heretofore  rendered  by  Wedgwood  and  Boyd  under 
a  different  name  and  supported  by  a  corporation. 

The  necessity  of  such  service  having  heretofore  been  found, 
and  a  certificate  issued,  such  service  should  be  continued  until 
abandoned  by  the  parties  giving  the  same,  or  cancelled  by  an 
order  of  this  Conmiission.  The  showing  in  this  case  failing  to 
justify  the  finding  of  the  abandonment  or  reasons  for  the  can- 
celling of  same,  the  Commission  feels  warranted  in  allowing  the 
Salt  Lake  &  Ogden  Transportation  Company  to  continue  the 
freight  service  heretofore  rendered  by  Wedgwood  and  Boyd. 

An  appropriate  order  will  be  issued. 

A.  R  Heywood,  Warren  Stoutnour,  Joshua  Greenwood,  Com- 
missioners. 
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VIRGINIA  SUPREMX:  COURT  OF  APPBAIiS. 

PETERSBURG  GAS  COMPANY 

V. 

CITY  OP  PETERSBURG,  et  al. 

(—  Va.  — ,  110  S.  E.  633.) 

Appeal  and  review  —  Records  —  Duty  of  Cotntniseion  —  Facta  cerU* 
fled. 

1.  The  Virginia  CommisBion  is  required  to  eertify  the  facts  upon 
which  an  action  appealed  from  was  based  and  which  may  be  essential 
for  a  proper  decision  of  the  appeal. 

Return  —  Basis  —  Fair  value, 

2.  That  for  which  a  utility  company  is  entitled  to  just  compensa- 
tion is  the  use  o|  its  property  appropriated  to  the  public  benefit,  and 
the  value  of  that  use  is  founded  upon  the  fair  value  of  the  property  so 
used  and  not  upon  the  amount  of  stock  it  has  issued  or  the  debts  it 
may  owe. 

Return  —  Reasonableness  —  Attraction  of  capital, 

3.  The  rate  of  return  allowed  a  public  utility  should  be  fair  and 
just  to  the  company  and  such  as  will  make  its  securities  attractive 
to  investors  when  the  company  is  prudently  and  carefully  operated. 

Valuation  —  Reproduction  cost  less  depreciation  —  Depre€fiation  re- 
serve. 

4.  Reproduction  cost  less  depreciation  is,  as  a  general  rule,  the 
fairest  method  to  be  used  in  ascertaining  the  value  of  property  for  rate- 
making  purposes  where  the  utility  has  not  been  allowed  to  earn  in  the 
past  a  depreciation  reserve  greater  than  the  observed  depreciation. 

Valuation  —  Accrued  depreciation  —  Real  estate, 

6.  The  value  of  real  estate  used  or  useful  in  the  operation  of  a 
public  utility  plant  is  not  subject  to  any  reduction  for  depreciation. 
Valuation  —  Ascertainment  of  reprodiu^tion  cost  —  Fre^-war  prices, 

6.  There  is  fundamental  error  in  taking  the  pre-war  unit  of  prices 
as  practically  the  sole  basis  for  ascertaining  the  reproduction  value  of 
the  property  of  a  gas  company  for  rate-making  purposes  since  the  com- 
pany is  entitled  to  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public. 

Vahiation  —  Question  of  fact  —  Duty  of  Commission. 

7.  What  is  a  reasonable  value  is  a  question  of  fact,  the  solution 
of  which  calls  for  the  exercise  of  sound  judgment  and  common  sense 
of  an  impartial  tribunal  charged  with  the  ascertainment  of  such  value. 

Rates  —  Reasonableness  —  Cost  of  service  —  Fresent  operating  ex- 
penses, 

8.  A  Commission  in  fixing  gas  rates  must  take  into  consideration 
the  present  cost  of  production  and  the  rate  of  return  on  the  ascertained 
value. 
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Return  —  Reasonableness  —  Recoupment  of  losses  —  Amortization. 

9.  A  gas  company  should  not  be  allowed  to  recoup  losses  sustained 
prior  to  its  application  for  an  increase  of  rates,  but,  if  upon  furtlier 
investigation  it  is  ascertained  that  a  loss  has  been  sustained  since  that 
date  in  consequence  of  a  rate  fixed  by  the  Commission,  such  loss  should 
be  amortized  and  spread  over  such  a  term  of  years  as  will  be  lair  to  the 
gas  company  and  not  too  burdensome  to  the  consumers. 

Return  —  Reasonableness  —  Factors  considered  —  Taxation. 

10.  The  fact  that  a  tax  is  imposed  upon  the  profits  of  a  gas  com- 
pany should  be  taken  into  consideration  in  fixing  the  percentage  of 
return  it  is  to  receive  on  its  investment. 

[February  2,  1922.] 

Appeal  from  a  Commission  order  granting  an  increase  in  gas 
rates  smaller  than  asked  for;  order  reversed  and  case  remanded 
to  Commission  with  directions. 

Appearances:  Mann  &  Townsend,  of  Petersburg,  for  plaintiff 
in  error ;  R.  B.  Willcox  and  Charles  Hall  Davis,  both  of  Peters- 
burg, for  defendant  in  error. 

BurkSy  J.:  This  is  an  appeal  from  a  decision  of  the  State 
Corporation  Commission  fixing  rates  which  the  Petersburg  Gas 
Company  was  allowed  to  charge  to  its  patrons  for  gas.  The 
record  is  not  made  up  in  the  chronological  order  of  events  as  they 
occurred  before  the  Commission  (as  it  should  have  been),  and 
it  is  only  after  searching  through  the  record  that  we  are  able  to 
state  the  case  in  that  order. 

On  February  13,  1920,  the  gas  company  filed  a  new  schedule 
of  rates  before  the  Corporation  Commission,  effective  March  16, 
1920,  by  which  there  was  an  increase  in  the  maximum* rate  al- 
lowed for  regular  meters  from  $1.15  per  thousand  cubic  feet  to 
$1.60  per  thousand  cubic  feet.  This  increase  wa:s  asked  in  view 
of  the  increased  cost  of  labor  and  materials  and  because  the  oper- 
ating expenses  for  the  year  1919  more  than  consumed  the  total 
income  of  the  gas  company.  On  June  29,  1920,  the  engineer  of 
the  Commission,  filed  a  report,  in  which,  among  other  things,  he 
stated: 

"That  the  services  rendered  by  the  Petersburg  Gas  Company 
may  be  considered  as  a  fair  average  compared  with  other  cities 
in  Virginia  and  in  the  Eastern  United  States." 

On  July  21,  1920,  the  said  engineer  filed  a  second  report,  in 

tvhich  he  gave  his  estimate  of  the  net  value  of  the  plant  for  rate- 
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making  purposes  at  $209,000.  The  gas  company  was  contending 
for  a  valuation  of  $481,000,  and  had  no  information  as  to  tiie 
filing  of  this  second  report  On  August  2,  1920,  the  State  Corpo- 
ration Commission  delivered  an  opinion  based  upon  the  second 
report  of  its  engineer,  fixing  the  maximum  rate  for  r^ular 
meters  at  $1.50  per  thousand  cubic  feet,  and  criticising  the  gas 
company  for  attempting  to  collect  rates  based  on  an  excessive 
valuation  of  its  property.  The  opinion  also  suggested  a  careful 
examination  of  the  company's  property  by  an  expert  engineer. 
Upon  the  filing  of  this  opinion  the  gas  company  promptly  asked 
for  a  valuation  of  its  property  for  the  purpose  of  rate  making  by 
an  expert  engineer,  and  furnished  the  names  of  a  number  of  such 
experts,  stating  that  it  was  perfectly  willing  to  have  the  valua- 
tion made  by  any  one  of  those  named,  or  any  other  competent 
expert  that  might  be  selected  by  the  Commission.  The  Commis- 
sion selected  from  the  list  thus  furnished  the  firm  of  Forstall  & 
JRobison,  of  New  York  City,  engineers  of  wide  experience  and 
very  decided  ability.  On  August  23,  1920,  the  Commission 
addressed  a  communication  to  Forstall  &  Robison,  in  the  follow- 
ing language: 

"In  view  of  your  employment  by  the  Petersburg  Gas  Com- 
pany, with  the  approval  of  the  Commission,  for  the  purpose  of 
making  an  inventory  and  appraisal  of  its  property  so  as  to  ascer- 
tain its  fair  value,  this  is  written  for  the  purpose  of  outlining 
the  Commission's  views. 

"It  is  desired  to  ascertain  the  value  of  the  company's  property 
on  the  1st  day  of  January,  1917,  based  on  the  average  unit  price 
of  the  preceding  five  years.  This  does  not,  of  course,  prevent 
the  company  from  advancing  any  other  basis  of  arriving  at  the 
value  that  it  desires  to  present  in  connection  with  this  case.  In 
arriving  at  depreciation  the  Commission  wishes,  in  addition  to 
any  basis  used  by  you  in  determining  this  element,  to  be  advised 
as  nearly  as  you  can  do  so  of  the  age  and  wear  of  the  various 
elements  composing  the  property  and  ascertainable  as  far  as  pos- 
sible from  the  records  and  the  probable  age  of  any  property  that 
may  have  been  bought  secondhand. 

"To  the  value  as  of  January  1,  1917,  there  is,  of  course,  to  be 

added  the  purchases  at  cost  since  that  date  to  the  most  recent 

available  date,  July  1st,  if  practicable. 
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"The  Commission  also  desires  the  financial  history  of  the  com- 
pany, in  the  main,  as  outlined  on  pages  4  and  5  of  the  paper  filed 
to-day  by  the  Young  Men's  Business  Club  and  the  Gas  Consum- 
ers' League  of  Petersburg. 

'^e  assume  that  report  will  include,  as  usual,  a  statement  as 
to  the  general  condition  of  Ijie  plant  in  its  relation  to  its  public 
service  and  such  suggestions  as  may  occur  to  you  for  improve- 
ment and  efficiency." 

Pursuant  to  the  foregoing  instruction,  Mr.  Forstall,  of  the  firm 
of  Forstall  &  Eobison,  made  the  valuation  based  on  the  average 
unit  price  for  the  five  years  1912-1916,  and  ascertained  the  net 
fair  valuation  of  the  property  on  the  prewar  basis  for  rate-mak- 
ing purposes  at  $405,130.  At  the  request  of  the  gas  company 
Mr.  Forstall  filed  a  second  report  on  December  11,  1920,  using 
the  average  unit  price  for  the  five  years  1915-1919,  inclusive, 
and  arrived  at  the  depreciated  value  of  the  property  with  in- 
tangibles  of  $620,880.  He  testified  that  the  value  of  the  prop- 
erty based  on  the  average  price  for  the  year  1920  would  be  25 
to  30  per  cent  higher  than  the  figures  stated  in  the  last-mentioned 
report.  On  December  29,  1920,  he  filed  a  third  report,  fixing 
the  value  based  on  the  financial  history  of  the  company  in  accord- 
ance with  the  letter  of  instructions  of  August  23,  1920,  of  the 
Commission,  in  which  he  ascertained  the  value  of  the  plant  as 
of  June  30,  1920,  to  be  $453,700.  Hearings  were  had  by  the 
Commission  on  these  various  reports  on  January  13,  14,  27,  and 
February  21,  1921.  Pending  these  hearings  the  gas  company 
filed  a  new  schedule  of  rates,  in  which  they  asked  that  the  rate 
for  regular  meters  be  raised  to  $2.35  per  thousand  cubic  feet. 
After  these  hearings  and  argument  by  counsel,  the  Commission 
rendered  its  opinion  on  March  24,  1921,  in  which  it  fixed  the 
value  of  the  property  for  rate-making  purposes  at  $318,350,  and 
the  rate  allowed  to  be  charged  for  regular  meters  at  $1.75  per 
thousand  cubic  feet.  It  is  from  this  decision  that  the  present 
appeal  is  allowed. 

The  chief  objections  to  the  decision  are  (1)  that  the  Commis- 
sion, in  valuing  the  property  of  the  gas  company,  fixed  the  value 
entirely  with  reference  to  the  average  prewar  unit  price  for  the 
years  1912-1916,  inclusive,  and  (2)  that  the  Commission  erred 
in  applying  the  depreciation  of  26 J  per  cent  to  the  valuation  of 
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the  gas  property  based  upon  the  age  of  the  various  component 
parts  of  the  plant  The  Commission  fixed  the  value  of  the  plant 
at  $318,350,  but  the  opinion  does  not  show  how  this  valuation 
was  arrived  at.  There  was  conflict  of  testimony  as  to  what  por^ 
tions  of  the  real  estate  of  the  company  were  used,  or  useful,  for 
the  business  of  the  company,  and,*while  the  opinion  shows  that 
it  had  not  accepted  Mr.  Forstall's  report  and  testimony  on  the 
subject,  it  failed  to  show  what  portion  of  said  re&l  estate  was  not 
so  used,  or  useful,  or  the  value  thereof.  It  also  fails  to  state  what 
rate  of  return  it  allowed  upon  the  valuations  fixed  by  it,  or  the 
rate  of  annual  depreciation,  or  the  fair  cost  of  operation — facts 
which,  if  found  and  stated,  would  be  helpful  to  an  intelligent 
review  of  its  holding.  The  opinion  does  not  show,  and  we  are 
unable  to  ascertain  from  it,  the  reasons  which  justified  the  Com- 
mission in  fixing  $1.76  as  a  fair  rate  to  be  charged  per  thousand 
cubic  feet. 

[1]  The  Constitution,  §  156  (f),  requires  the  chairman  of  the 
Commission  to  "certify  to  the  appellate  court  all  facts  upon  which 
the  action  appealed  from  was  based  and  which  may  be  essential 
for  a  proper  decision  of  the  appeal,  together  with  such  of  the  evi- 
dence introduced  before,  or  considered  by,  the  Commission  as 
may  be  selected,  specified  and  required  to  be  certified,  by  any  par- 
ty in  interest,  as  well  as  such  other  evidence,  so  introduced  or 
considered,  as  the  Commission  may  Seem  proper  to  certify." 

It  will  be  observed  from  this  quotation  from  the  Constitu- 
tion that  the  Commission  is  required  to  certify  the  facts  above 
mentioned,  and  not  merely  all  the  evidence  that  was  introduced 
before  it.  It  was  never  intended  that  the  appellate  court  should 
have  to  examine  a  large  amount  of  conflicting  testimony  and 
ascertain  therefrom  the  facts  upon  which  the  Commission  based 
its  conclusions.  The  gas  company  insists  that  it  applied  time 
and  again  for  this  certiflcate  of  facts,  but  without  avail. 

Both  the  state  and  Federal  Constitutions  forbid  the  taking  of 
private  property  for  public  use  without  making  just  compensa- 
tion therefor,  and  the  common  law  forbids  the  taking  of  private 
property  of  one  person  and  giving  it  to  another  with  or  without 
just  compensation.  If,  therefore,  the  gas  company  is  compelled 
to  furnish  its  customers  gas  at  less  then  "reasonable  compensa- 
tion," the  requirement  is  illegal. 
P.U.R.1922C. 
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[2,  3]  The  subject  erf  rate  making  should  he  approached  by 
Commissions  and  courts''  with  a  view  to  doing  what  is  fair  and 
just  between  the  parties  under  all  the  circumstances  of  the  par- 
ticular case.^  That  for  which  the  utility  company  is  entitled  to 
'*just  compensation"  is  the  use  of  its  property  appropriated  to  the 
public  benefit,  and  the  value  of  that  use  is  founded  upon  the  fair 
v^ilue  of  the  property  so  used,  and  not  upon  the  amount  of  stock 
it  has  issued  or  the  debts  it  may  owe.  The  rate  of  return  on  such 
"fair  value"  which  the  utility  company  should  be  allowed  to  re- 
ceive should  be  fair  and  just  to  the  company  and  such  as  will 
make  its  securities  attractive  to  investors  when  the  company  is 
pnidently  and  carefully  operated. 

"The  utility  is  entitled  to  ask  a  fair  return  upon  the  value  of 
that  which  it  employs  for  the  public  convenience,  but,  on  the 
other  hand,  the  public  is  entitled  to  demand  that  no  more  be 
exacted  from  it  than  the  services  rendered  are  reasonably  worth." 
State  Public  Utilities  Commission  v.  Springfield  Gas  &  E.  Co. 
291  HI.  209,  P.U.R.1920O,  640,  125  N.  E.  891,  895,  and  cases 
cited. 

In  Re  Potomac  Electric  Power  Co.  (D.  C.)  P.U.R.1917D, 
563,  it  is  said  that — 

The  return  allowed  should  be  one  "which  will  be  fair  to  the 
investor,  who  has  directed  his  energies  and  devoted  his  substance 
to  the  creation  of  this  instrumentality,  and  fair  and  just  likewise 
to  the  consumer,  who  under  modern  conditions  is  compelled  to 
use  the  product  of  the  utility  in  his  daily  business,  social,  and 
domestic  life." 

While  the  utility  enjoys  a  monopoly  which  it  should  not  be 
permitted  to  use  to  the  public  detriment,  at  the  same  time  it  has 
invested  its  skill  and  capital  in  an  enterprise  that  is  essential  to 
the  comforts  and  convenience  of  life,  and  which  requires  large 
sums  of  money  for  the  payment  of  operating  charges,  repairs,  • 
replacements,  improvements,  interest  charges,  taxes,  sinking 
fund,  and  other  purposes  connected  with  the  necessary  and  proper 
operation  of  its  plant.  These  sums  are  to  be  obtained  from  the 
lending  public  on  the  faith  of  the  security  offered  by  the  utility 
company.  In  fixing  a  rate,  therefore,  which  will  be  just  and 
reasonable,  it  must  be  borne  in  mind  that  the  utility  shall  be  al- 
lowed to  realize  such  a  net  income  upon  the  value  or  amount  of 
P.U.R.1922C.  12 
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its  investment  as  will,  when  prudently  managed,  render  its 
securities  attractive  to  the  investing  public.  Otherwise,  there 
will  reisult  inferior  service  to  the  public  and  ultimately  bank- 
ruptcy of  the  utility,  and  disaster  as  well  to  the  public  as  the 
iitility. 

In  Elizabethtown  Gaslight  Co.  v.  Public  Utility  Com'rs  (IT. 
J.  L.)  P.U.R1920F,  1001,  111  Atl.  729,  in  referring  to  an  un- 
dervaluation of  a  gas  plant,  it  was  said: 

"This  suffices  to  show  that  the  amount  of  return  allowed  to  the 
companies  would  probably  be  insuiBcient  under  present  circum- 
stances to  aJttract  cajntal  to  the  husinsss,  and  this  was  one  of  the 
important  tests  of  the  justice  and  reasonableness  of  the  rate  as 
decided  in  the  Passaic  cof^e!'     (Italics  supplied.) 

See  alsO)  State  Public  Utilities  Commission  v.  Springfield  Gas 
&  E.  Co.  291  111.  209,  P.U.R.1920C,  640,  125  N.  E.  891;  Pas- 
saic Rate  Case  (Public  Service  Gas  Co.  v.  Board  of  Public  Util- 
ity Com'rs)  84  X.  J.  L.  463,  87  Atl.  651,  L.R.A.1918A,  421. 
The  disastrous  effect  of  failure  to  allow  just  and  reasonable  com- 
pensation to  public  service  companies  is  well  summed  up  by  the 
Supreme  Court  of  the  United  States  in  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  18,  29  Sup.  Ct.  Rep.  148,  154  (53  L. 
ed.  371),  as  follows: 

"Our  social  system  rests  largely  upon  the  sanctity  of  private 
property,  and  that  state  or  community  which  seeks  to  invade  it 
will  soon  discover  the  error  in  the  disaster  which  follows.  The 
slight  gain  to  the  consumer,  which  he  would  obtain  from  a  reduc- 
tion in  the  rates  charged  by  public  service  corporations,  is  as 
nothing  compared  with  his  share  in  the  ruin  which  would  be 
brought  about  by  denying  to  private  property  its  just  reward, 
thus  unsettling  values  and  destroying  confidence." 

If  the  plant  was  much  larger  than  necessary,  a  different  ques- 
tion would  arise  as  to  the  valuation,  but  it  is  not  claimed  that 
the  plant  was  any  larger  than  was  necessary  for  the  purpose  for 
which  it  was  used,  and  the  duties  devolved  upon  the  State  Cor- 
poration Commission  in  the  case  in  judgment  were  (1)  the  ascer- 
tainment of  the  fair  value  for  rate-making  purposes  of  the  prop- 
erty of  the  gas  company,  used  or  useful  in  furnishing  gas  to  its 
patrons;  (2)  the  fixing  of  the  rate  or  per  cent  the  gas  company 
should  receive  on  said  fair  valuation,  after  deducting  costs  af 
P.U.R.1922C. 
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operation  and  any  other  legitimate  expenses ;  and  (3)  the  amount 
T»er  thousand  cubic  feet  to  be  paid  by  consumers  in  order  to  raise 
the  necessary  funds  to  pay  all  costs  and  expenses  and  the  com- 
pensation to  be  received  by  the  gas  company.  Compare  State 
Public  Utilities  Commission  v.  Springfield  E.  Co.  291  111.  209, 
P.U.R.1920C,  640,  125  N.  E.  891,  902. 

[4]  Several  methods  have  been  suggested  as  helpful  in  ascer- 
taining the  value  of  property  for  rate-making  purposes.  One  of 
these  is  to  take  the  reproduction  cost,  less  observed  depreciation. 
As  a  general  rule,  and  where  the  utility  has  not  been  allowed  to 
( arn  in  the  past  a  depreciation  reserve  greater  than  the  observed 
depreciation,  this  seems  to  be  the  fairest  method  and  the  one  best 
supported  by  authority,  and  as  the  State  Corporation  Commis- 
sion attempted  no  other,  and  apparently  adopted  this  method,  in 
part  at  least,  it  is  unnecessary  to  make  further  reference  to  other 
methods.  The  costs  of  labor  and  materials  were  greatly  inflated 
by  the  World  War,  and  have  not  yet  receded  to  prewar  rates,  nor 
is  it  probable  that  they  will  so  recede  in  the  near  future,  if  ever. 
The  result  is  that  it  has  been  found  difficult  to  determine  as  of 
what  date  the  unit  of  prices  shall  be  fixed.  In  the  letter  of  in- 
structions to  the  engineers  the  Commission  directed  them  to  take 
the  average  unit  price  for  the  five  years  preceding  January  1, 
1917.  Its  reason  therefor  finds  expression  in  the  case  of  the  Re 
Chesapeake  &  Potomac  Teleph.  Co.  (Va.)  P.U.R.1920F,  49, 
cited  in  its  opinion  in  this  case,  where  it  was  said  that — 

**It  seems  to  the  Commission  that  a  reproduction  value  as  of 
normal  times  at  prewar  prices,  plus  the  actual  sums  necessarily 
expended  during  the  period  of  inflation,  less  the  deductions  dis- 
cussed above,     ...    is  a  fair  and  reasonable  basis." 

And  so  far  as  we  can  gather  from  the  opinion  of  the  Commis- 
sion, this  is  the  basis  upon  which  it  fixed  the  value  of  the  prop- 
erty of  the  gas  company  for  the  purpose  of  fixing  the  rate.  It 
apparently  refused  to  consider  values  as  of  any  other  time  on  the 
ground  that  they  were  not  normal.  Referring  to  the  contention 
of  the  gas  company  that  the  value  of  the  property  should  be  ascer- 
tained by  '^using  unit  prices  as  of  the  time  when  the  valuation 
was  made,"  the  Commission  said: 

"This  Commission  has  time  and  time  again  pointed  out  the 
essential  unfairness  and  impracticability  of  such  a  proposition. 
KU.R.1922C. 
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References  may  be  made  to  the  opinions  of  this  Commission  in 
Re  Roanoke  Water  Works  Co.  P.U.R.1920C,  745 ;  Re  Culpeper 
Telepk  Co.  P.U.R.1920D,  305;  Re  Chesapeake  &  Potomac 
Teleph.  Co.  P.U.R.1920F,  49 ;  Re  Rosslyn  Co.  (not  reported) ; 
Re  Bristol  Gas  &  Electric  Company  (not  reported)  ;  Re  Virginia 
R.  &  P.  Co.  P.TJ.R.1921C,  193,  decided  March  18,.  1921. 

"Unquestionably  some  recent  court  deoisions  tend  to  uphold 
the  view  advanced  by  the  Petersburg  Gas  Company." 

After  repudiating  these  "recent  court  decisions,"  and  making 
lengthy  quotations  from  the  Indiana  Public  Service  Commission 
in  the  La  Porte  Case,  hereinafter  mentioned,  the  Commission 
says: 

"We  stand  by  the  method  of  valuation  outlined  in  our  instruc- 
tions to  Forstall  &  Robison,  believing  it  conforms  to  the  standard 
laid  down  by  the  United  States  Supreme  Court  in  the  Consoli- 
dated Gas  Case — *the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public'    .    .    • 

"The  Commission  knows,  and  knew  when  it  authorized  the 
Petersburg  Gas  Company  to  employ  any  one  of  the  list  of  engi- 
neers submitted  by  it,  that  the  firm  of  Forstall  ^  Robison  is  en- 
tirely reputable  and  reliable.  Any  student  of  public  utilities 
reports  also  knows  that,  in  addition  to  the  entirely  trustworthy 
reports  of  physical  values  made  by  engineering  firms,  the  engi- 
neers invariably  advance  theories  as  to  additional  values.  Such 
student  also  knows  that  in  most  cases  the  engineering  theories  are 
materially  reduced  by  Commissions  in  accordance  with  their  con- 
ception of  reasonable  values,  taking  into  consideration,  as  laid 
down  in  the  master  case  of  Smyth  v.  Ames,  169  U.  S.  466,  18 
Sup.  Ct.  Rep.  418,  42  L.  cd.  819,  'all  the  elements.' 

"There  is  also  room  for  exercise  of  judgment  in  the  degree  of 
accrued  depreciation  to  be  deducted  from  the  rate  base. 

"Under  the  circumstances,  the  Commission  adheres  to  its  opin- 
ion that  the  reproduction  cost  theory  applied  at  the  time  the 
property  is  being  used  in  the  public  service  does  not  reasonably 
mean  that  unit  prices  as  of  that  date  must  be  accepted.  A  valu- 
iition  made  to-day  would  show  lower  figures  than  the  valuation 
made  June  30th,  last.  However  much  it  might  suit  the  engi- 
neers, it  would  be  destructive  of  every  theory  of  regulation  i£ 

the  utilities,  the  public,  and  Commissions  were  forced  to  keep 
P.U.R.1922C. 
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on  having  new  reproduction  cost  valuations  with  each  change  in 
unit  prices. 

^*So  we  say  that,  if  the  present  trend  of  court  decisions  is  to 
be  taken  as  requiring  the  ascertainment  of  reproduction  costs  as 
of  the  particular  date  on  which  the  calculation  is  made,  the  en- 
tire reproduction  theory  must  go  into  the  discard  and  be  suc- 
ceeded by  the  historical  method  with  all  of  its  obvious  defects. 

"It  is  evident  that  in  this  case  there  should  be  some  deduction 
from  Forstall's  figures  of  land  values  covering  property  in  use 
or  useful  to  the  public;  further,  that  paving  over  street  mains 
must  be  deducted,  and  also  value  of  property  turned  over  to  the 
Interstate  Appliance  Corporation,  together  with  most  of  the 
value  of  the  trestle.  Under  all  the  circumstances  surroimding 
the  history  of  this  company,  10  per  cent  of  the  construction  value 
is  suflBcient  allowance  for  overheads,  including  engineering, 
supervision,  legal  expenses  during  construction,  taxes,  interest, 
and  insurance  during  construction.  Materials  and  supplies  with 
working  capital  must,  of  course,  be  allowed  in  accordance  with 
the  experience  of  the  company.  A  fair  deduction  for  accrued 
depreciation  on  the  physical  property  would,  it  seems  to  the  Com- 
mission, with  all  the  light  before  it,  be  26.5  per  cent.  Going 
value  is  given  its  due  weight. 

"We  thus  arrive  at  a  fair  valuation  of  the  property  of  the 
Petersburg  Gas  Company  for  rate-making  purposes,  as  of  June 
30,  1920,  at  $318,350." 

[5]  Even  if  we  concede  the  premises,  we  are  unable  to  draw 
the  conclusion  stated  in  the  last  paragraph.  The  value  of  the 
real  estate  used  or  useful  in  the  operation  of  the  plant  is  uni- 
versally conceded  to  be  not  subject  to  any  reductions,  but  the 
value  thereof  is  not  stated.  The  amount  estimated  for  paving 
over  streets  and  the  value  of  the  property  turned  over  to  the 
Interstate  Appliance  Company  had  already  been  deducted  from 
Eorstall's  statement,  and  the  depreciation  on  the  different  por- 
tions of  the  physical  property  was  most  probably  not  the  same, 
i-nd  we  have  no  means  of  knowing  on  what  sum  the  26.5  per  cent 
of  depreciation  was  calculated.  The  opinion  does  not  state, the 
facts  upon  which  its  calculation  is  based.  Hence  it  does  not  thus 
appear  that  $318,350  is  a  fair  valuation.  The  Commission  ap- 
parently adopted  substantially  Forstall's  prewar  unit  valuation 
P.U.R.1922C. 
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of  $504,130,  except  as  to  the  real  estate,  bnt  it  differed  from  him, 
as  did  its  engineer,  Dickerman,  as  to  the  amount  to  be  deducted 
for  depreciation.  If,  however,  we  take  26^  per  cent  off  of  For- 
stall's  valuation  ($132,594),  we  would  have  left  $371,536,  and 
not  $318,350  fixed  by  the  Commission.  It  is  impossible  to  tell 
from  the  record  how  the  Commission  arrived  at  its  valuation. 
In  the  absence  of  the  facts  required  by  the  Constitution  to  be 
stated,  we  cannot  presume  prima  facie  that  the  findings  of  the 
Commission  are  correct.    As  said  in  the  Springfield  Case,  supra: 

"Where  it  appears  from  the  finding  of  the  Commission  that 
only  a  certain  proportion  of  the  actual  value  of  the  whole,  or  any 
considerable  part  of  the  property  of  the  utility,  is  to  be  taken 
into  consideration,  then  such  value  must  be  stated  by  the  Com- 
mission, or  the  proportion  considered  must  be  stated ;  otherwise, 
this  court  will  be  helpless  in  an  effort  to  review  the  reasonable- 
ness of  the  Commission's  finding  and  order.'^ 

[6]  But  there  is  fundamental  error  in  taking  the  prewar  unit 
of  prices  as  practically  the  sole  basis  for  ascertaining  the  repro- 
duction value  of  the  property  of  the  gas  company  for  rate-making 
purposes.  What  is  said  in  the  opinion  of  the  Commission  with 
reference  to  the  costs  of  producing  gas  is  equally  applicable  to 
the  costs  of  reproducing  the  plant.     It  is  there  said: 

"In  any  event,  there  seems  little  possibility  of  a  return  to  a 
general  prewar  level.  The  natural  resources  of  the  country  are 
approaching  depletion,  and  when  it  costs  more  to  mine  a  ton  of 
coal  because  it  is  further  back  in  the  mountain,  and  where  there 
is  less  lumber  in  the  country  every  year,  and  when  the  oil  supply 
will  inevitably  decrease  and  when  the  general  level  of  labor  will 
likely  be  above  that  of  prewar  years,  evidently  the  prices  of  the 
past  cannot  be  realized." 

These  seem  to  be  good  reasons  why  prewar  prices  of  reproduc- 
tion should  not  be  adopted. 

We  have  no  case  from  the  Supreme  Court  of  the  United  States 
involving  rate  making  as  affected  by  the  inflated  prices  of  the 
war  period,  but  there  are  several  cases  involving  a  variation  of 
prices  from  other  causes. 

In  San  Diego,  Land  &  Town  Co.  v.  National  City,  174  U.  S. 

739,  19  Sup.  Ct.  Rep.  804,  43  L.  ed.  1154,  it  is  said: 

"What  the  company  is  entitled  to  demand,  in  order  that  it 
P.U.RJ922C. 
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may  have  just  compensation,  is  a  fair  return  upon  the  reasonable 
value  of  the  property  ai  the  time  it  is  being  used  for  the  puhlicJ' 
(Italics  supplied.) 

The  Commission  emphasized  the  word  "reasonable""  in  the 
foregoing  quotation  and  claimed  to  follow  that  holding,  but  de- 
parted from  it  by  holding  that  a  value  based  on  a  prewar  unit 
price  gave  the  "reasonable  value,"  although  it  admitted  that  there 
was  "little  possibility  of  a  return  to  a  general  prewar  level." 

In  Willcox  V.  Consolidated  Gas  Co.  212  TJ.  S.  19,  52,  29  Sup. 
Ct.  Kep.  192,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  15  Ann. 
Cas.  1034,  it  is  said: 

"And  we  concur  with  the  court  below  in  holding  that  the  value 
of  the  propery  is  to  be  determined  as  of  the  time  when  the  inquiry 
is  made  regarding  the  raJtes'*    (Italics  supplied.) 

Three  years  have  elapsed  since  the  close  of  the  war,  and 
neither  labor  nor  materials  have  declined  to  anything  like  prewar 
prices.  When,  if  ever,  they  will,  no  one  can  foretell.  It  would 
seem  that  time  enough  had  elapsed  to  furnish  a  basis  for  calculat- 
ing reproduction  costs. 

In  Consolidated  Gas  Co.  v.  Newton  (K  Y.)  267  Fed.  231, 
236,  P.U.R.1920F,  483,  Judge  Hand  said  that,  so  far  as  he  had 
found  in  the  books,  a  test  of  two  years  was  enough,  and  cited 
Minnesota  Rate  Cases,  230  U.  S.  352,  33  Sup.  Ct.  Rep.  729, 
57  L.  ed.  1511,  4^  L.R.A.(N.S.)  1151,  Ann.  Cas.  1916A,  18, 
and  Municipal  Gas  Co.  v.  Public  Service  Commission,  225  N. 
Y.  89,  P.U.R.19I9C,  364,  121  N.  E.  772.  On  the  same  subject 
he  further  said : 

"The  Master  has  taken  complete  evidence  over  a  period  of 

twenty  months,  from  January  1, 1918,  to  August  31, 1919.    Since 

that  time  eleven  more  months  have  passed,  during  which  there 

has  been  no  fall  in  price  levels.     The  record  has  some  evidence 

of  this  down  to  a  later  day,  but  of  course,  not  down  to  the  date 

of  this  opinion.    But  evidence  is  not  necessary  in  the  face  of  so 

patent  and  obtrusive  a  fact  of  daily  life,  and  it  is  quite  fair  to 

say  that  the  condition  which  the  Master  foimd  as  of  August  31, 

1919,  has  been  aggravated  during  the  succeeding  year.     The 

period,  despite  its  unusual  character,  I  find  to  be  a  sufRcient 

basis  for  the  calculation  of  the  cost  of  production  and  the  ^rate 

base'  for  a  future  time  long  enough  to  call  for  some  judicial 

action/' 
P.U.R.192aC. 
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On  the  subject  of  the  computation  of  the  "rate  base,"  the  same 
distinguished  judge  said : 

"The  rule  of  the  present  reproduction  cost,  which  is  a  neces- 
sary consequence  of  the  foregoing  argument,  appears  to  me  to 
have  been  either  expressly  or  implicitly  recognized  in  all  the 
cases  in  which  the  Supreme  Court  has  passed  on  these  matters. 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  41,  29  Sup.  Ct 
Rep.  192,  53  L.  ed.  382,  15  Ann.  Cas.  1034,  48  L.RA.(]Sr.S.) 
1134;  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  P.U.R. 
1915D,  577,  35  Sup.  Ct.  Rep.  811,  59  L.  ed.  1244;  Knoxville 
V.  Knoxville  Water  Co.  212  U.  S.  1,  10,  29  Sup.  Ct  Rep.  148, 
53  L.  ed.  371 ;  The  Minnesota  Rate  Cases,  230  TT.  S.  352,  434, 
454,  455,  33  Sup.  Ct.  Rep.  729,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  Ann.  Cas.  1916A,  18 ;  San  Diego,  Land  &  Town  Co.  v. 
National  City,  174  U.  S.  739,  757,  19  Sup.  Ct.  Rep.  804,  43 
L.  ed.  1154;  San  Diego,  Land  &  Town  Co.  v.  Jaspar,  189  U.  S. 
439,  442,  23  Sup.  Ct.  Rep.  571,  47  L.  ed.  892 ;  Darnell  v.  Ed- 
wards, 244  U.  S.  564,  568,  P.U.R.1917F,  64,  37  Sup.  Ct.  Rep. 
701,  61  L.  ed.  1317.  It  is  true  that  it's  application  has  not  dis- 
tinctly arisen  since  the  recent  rise  in  prices,  but  it  is  not  possible 
that  it  should  have  general  application,  and  yet  not  cover  this,  its 
most  glaring  illustration." 

In  St.  Joseph,  R.  Light  H.  &  P.  Co.  v.  Public  Service  Com- 
mission, 268  Fed.  267,  P.U.R.1921A,  540,  it, is  said: 

"The  Commission  took  the  original  cost  when  obtainable,  and, 
when  not  obtainable,  average  prices  for  a  fixed  period  of  five 
years  before  war  prices  prevailed,  going  back  approximately  to 
the  year  1910.  ...  It  is  my  judgment  that  the  great  weight 
of  authority  is  against  the  adoption  of  a  standard  of  original  cost 
as  a  controlling  basis  for  determining  present  value.  The  pres- 
ent fair  valite  is  the  object  to  be  attained.  Nor  do  I  think  it 
permissible  substantially  to  restrict  the  inquiry  to  a  period  ante- 
dating present  cost  prices/'     (Italics  supplied.) 

In  Elizabethtown  Gas  Light  Co.  v.  Public  Utility  Com'rs  (N. 

J.    L.)    P.U.R.1920F,    1001,    111   Atl.    729,   the   Commission 

adopted  as  a  standard  of  value  the  average  prices  prevailing  for 

five  years  preceding  January  1,  1916.     Swayze,  J.,  speaking  for 

the  supreme  court  of  New  Jersey,  said: 

"I  think  it  entirely  clear  that  the  failure  to  allow  for  prices 
P.U.R.1922C. 
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at  the  time  to  which  the  rates  apply,  July  1,  1919,  was  an  error. 
It  is  not  denied  that  prices  were  very  much  higher  in  1919,  and 
are  very  much  higher  now,  than  the  average  for  the  years  1911 
to  1916.  So  notorious  is  this  that  the  Supreme  Court  of  the 
United  States  has  referred  to  it  in  an  opinion  as  a  matter  of 
common  knowledge.  Lincoln  Gas  &  E.  L.  Co.  v.  Lincoln,  250 
U.  8.  256,"  at  page  268,  39  Sup.  Ct.  Eep.  454,  63  L.  ed.  968. 
In  that  case,  on  its  own  responsibility,  the  court  suggested  that 
in  its  opinion  the  decree  ought  to  be  modified  to  permit  the  com- 
plainant to  make  another  application  to  the  courts  for  relief.  It 
would  be  manifestly  unjust  to  apply  to  a  gas  company  a  standard 
of  value  different  from  that  applied  to  others.  To  what  extent 
the  increase  in  prices  may  be  due  to  an  inflation  of  the  currency 
or  to  any  particular  cause  we  do  not  know.  What  we  do  know 
is  that  the  dollar  of  1919  and  the"  dollar  of  1920  is  worth  less 
than  the  dollar  of  1916,  and  still  less  compared  with  the  dollar 
of  the  average  year  from  1911  to  1916.  If  it  were  proposed  to 
value  the  property  of  the  gas  company  in  100-cent  dollars  and 
allow  them  a  return  only  on  that  while  other  values  were  on  the 
basis  of  50-cent  dollars  and  just  double  in  number,  every  one 
would  see  the  injustice;  so  far  as  the  increase  in  prices  is  due 
to  inflation  of  the  currency,  the  illustration  is  a  perfect  one." 

In  Smyth  v.  Ames,  169  U.  S.  466,  546,  18  Sup.  Ct.  Rep.  433, 
418,  42  L.  ed.  819,  Mr.  Justice  Harlan,  speaking  for  the  court 
on  the  subject  of  railroad  rates,  said : 

"The  corporation  may  not  be  required  to  use  its  property  for 
the  benefit  of  the  public  without  rec»eiving  just  compensation  for 
the  services  rendered  by  it.  How  such  compensation  may  be 
ascertained,  and  what  are  the  necessary  elements  in  such  an  in- 
quiry will  always  be  an  embarrassing  question.     .     .     . 

"What  the  company  is  entitled  to  ask  is  a  fair  return  upon 
the  value  of  that  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  entitled  to  demand  is  that 
DO  more  be  exacted  from  it  for  the  use  of  a  public  highway  than 
the  services  rendered  by  it  are  reasonably  worth." 

The  word  "value"  has  a  peculiar  meaning  when  applied  to 

rate  making.     In  Re  Potomac   Electric   Power  Co.    (D.   C.) 

P.U.E.1917D,  563,  694,  it  is  said: 

"The  use  by  the  courts  and  Commissions  in  rate  cases  of  the 
P.U.R.1922C. 
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expressions  that  public  service  corporations  are  entitled  to  *a  rea- 
sonable return  upon  the  fair  value  of  their  property'  or  *a  rea- 
sonable return  upon  the  reasonable  value  of  their  property,'  and 
similar  pronouncements,  and  the  methods  adopted  by  the  differ- 
ent commissions  and  courts  in  arriving  at  this  fair  or  reasonable 
value,  clearly  indicate  that  the  object  and  purpose  of  every  valu- 
ation upon  which  rates  are  to  be  based  is  an  ascertainment  of  but 
one  thing — ^not  what  the  property  is  worth  as  a|i  income-produc- 
ing instrumentality,  not  for  what  it  would  sell  or  could  be  bought, 
not  its  worth  because  of  its  being  a  monopoly  or  the  holder  of 
rights,  easements,  franchises,  privileges,  and  benefits  accorded  it 
over  others  to  enable  it  to  perform  its  public  duty,  but  a  deter- 
mined amount,  an  ascertained  and  fixed  sum,  upon  which  the 
owners  may  earn  a  fair  and  reasonable  return.  The  sum  so  ar- 
rived at  should  be  one  upon  which  a  return  may  be  allowed 
which  will  be  fair  to  the  investor,  who  has  directed  his  energies 
and  devoted  his  substance  to  the  creation  of  this  instrumentality, 
and  fair  and  just  likewise  to  the  consumer,  who  under  modem 
conditions  is  compelled  to  use  the  product  of  the  utility  in  his 
daily  business,  social  and  domestic  life. 

"If  the  word  ^amount'  is  substituted  in  place  of  the  word 
Value,'  in  paragraph  7  of  the  Public  Utilities  Law,  and,  in  the 
judgment  of  the  Commission,  such  a  substitution  not  only  does 
no  violence  to  the  word  Value'  but  gives  to  it  a  meaning  which 
Congress  intended  it  should  convey,  it  Would  follow  that  it  is  the 
duty  of  this  Commission  to  ascertain  the  fair  amount  which 
should  represent  a  just  basis  for  rates  of  this  particular  utility 
as  of  the  time  so  determined. 

"If  this  view  is  taken,  the  determination  of  fair  value  becomes 
the  determination  of  that  just  and  equitable  amount  upon  which, 
under  all  the  facts,  circumstances,  and  conditions  of  the  utilities' 
construction  up  to  the  time  of  valuation,  the  return  allowed  to 
t;he  utility  should  be  computed." 

In  Re  Central  Union  Teleph.  Co.  (Ind.)  P.U.R.1920B,  at 
page  825,  it  is  said: 

"Moreover,  even  assuming  normal  costs  and  usual  and  ordi- 
nary conditions,  cost  of  reproduction  is  not  necessarily  control- 
ling, for  consideration  and  weight  must  be  given  to  all  other  ele- 
ments entering  into  the  fair  value  of  the  property." 
P.U.R.1922C 
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The  subject  of  rate  making,  especially  as  applied  to  a  gas  com- 
pany, is  discussed  with  marked  ability  and  a  very  full  citation 
of  authority  by  the  supreme  court  of  Illinois  in  State  Public 
Utilities  Commission  v.  Springfield  Gas  &  E.  Co.  291  111.  209, 
P.U.R1920C,  640,  125  K  E.  891.     It  is  thpre  said: 

"The  difficulty  is  that  which  is  always  present — ^to  ascertain  a 
standard  by  which  this  justice  and  reasonableness  shall  be 
gauged.  The  necessity  of  public  regulation  of  rates  arises  out 
of  the  monopoly  of  the  public  service  company.  The  unregulated 
price  of  the  service  ceases,  except  so  far  as  some  substitute  for 
the  particular  service  may  be  found,  to  be  determined  by  compe- 
tition, and  the  individual  consumer  is  unable  to  contract  on  equal 
terms.  Fixing  rates  by  public  authority  may  secure  to  each  in- 
dividual the  advantage  of  collective  bargaining  by  or  in  behalf 
of  the  whole  body  of  consumers,  and  result  in  such  a  rate  as 
might  properly  be  supposed  to  result  from  free  competition  if 
free  competition  were  possible.  A  just  and  reasonable  rate, 
therefore,  is  necessarily  a  question  of  sound  business  judgment 
rather  than  one  of  legal  formula,  and  must  often  be  tentative, 
since  exact  results  cannot  be  foretold.  Public  Service  Gas  Co. 
V.  Public  Utility  Com'rs,  supra.  Like  so  many  other  questions 
in  the  law  that  involve  reasonableness  of  conduct,  it  is  a  question 
of  fact  to  be  settled  by  the  good  sense  of  the  tribunal  it  may  come 
before.  That  it  is  not  a  question  of  l^al  formula  is  shown  by 
»  decision  of  the  United  States  Supreme  Court  in  San  Diego 
Land  &  Town  Co.  v.  Jasper,  supra,  that  a  rate  may  be  reasonable 
lilthough  it  fails  to  produce  an  adequate  return  to  the  public  serv- 
ice company,  owing  to  the  fact  that  the  business  has  not  devel- 
oped sufficiently  to  be  remunerative,  or  to  the  fact  that  the  plant 
is  on  a  larger  scale  than  is  justified  by  the  present  demand.  The 
Teal  test  of  the  justice  and  reasonableness  of  any  rate  seems  to 
be  that  it  should  be  as  low  as  possible,  and  yet  sufficient  to  induce 
the  investment  of  capital  in  the  business  and  its  continuance 
therein.  This,  also,  is  a  business  question,  and  depends  on  the 
opportunities  that  may  be  offered  for  more  profitable  investments 
end  the  risk  involved.  In  determining  the  justice  and  reason- 
ableness of  rates,  perhaps  no  better  test  can  ordinarily  be  found 
than  the  rates  customarily  charged  in  localities  similarly  situ- 
ated. And  yet  this  test  is  not  by  any  means  infallible.  What  is 
P.U.R.1922C. 
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t 
a  reasonable  return  is  a  question  of  fact,  the  solution  of  which 
calls  for  the  exercise  of  sound  judgment  and  common  sense. 
Duluth  Street  R.  Co.  v.  Railroad  Commission,  161  Wis,  245, 
152  N.  W.  887.     (P.U.R.1915D,  192). 

"Appellee  contends  that  the  only  equitable  basis  for  determin- 
ing value  for  rate-making  purposes  is  the  cost  of  reproduction 
new,  less  depreciation.  This  contention  cannot  be  sustained. 
The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to 
be  charged  by  a  corporation  maintaining  a  public  utility  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public,  and  in  order  to  ascer- 
tain that  value  the  original  cost  of  construction,  the  amoimt  ex- 
pended in  permanent  improvements,  the  present  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  property  under  the 
particular  rates  prescribed  by  statute,  and  the  sum  required  to 
meet  operating  expenses  are  all  matters  for  consideration  and 
are  to  be  given  such  weight  as  may  be  just  and  right  in  each 
case.  Smyth  v.  Ames,  supra;  San  Diego  Land  &  Town  Co.  v. 
National  City,  supra;  Stanislaus  County  v.  San  Joaquin  k 
icing's.  River,  Canal  &  Irrigation  Co.  supra;  Chicago  Union 
Traction  Co.  v.  Chicago,  supra;  Duluth  Street  R.  Co.  v.  Rail- 
road Commission,  supra/' 

The  subject  is  beset  with  diiSculties,  and  no  hard  and  fast  rule 
can  be  safely  laid  down  for  fixing  values  for  rate-making  pur- 
poses, ilany  of  the  items  which  enter  into  the  determination 
of  values  are  mentioned  in  the  cases  we  have  cited,  and  the  Com- 
mission seems  to  have  given  the  subject  careful  consideration. 
It  has,  however,  emphasized  the  prewar  unit  of  valuation,  but 
the  reasoning  of  the  opinion  seems  to  indicate  that  it  has  not 
given  due  weight  to  the  present  costs  of  reproduction  and  the 
probable  costs  thereof  during  the  near  future,  or  for  the  time 
during. which  the  rate  fixed  will  probably  be  in  force;  and  htfuce 
we  cannot  presume  that  it  has.  These  are  important  items  to  be 
considered,  and  it  should  not  be  left  in  doubt  whether  or  not  they 
have  been  taken  into  consideration. 

[7]  It  may  be  said  of  valuation  what  has  been  said  of  the'  re- 
turn to  be  allowed: 
*'What  is  a  reasonable  return  is  a  question  of  fact,  the  solution 

P.U.K.1922C. 
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of  which  calls  for  the  exercise  of  sound  judgment  and  common 
sense." 

We  are  constantly  measuring  ordinary  care  by  the  conduct  of 
the  "ordinarily  careful  man,"  and  so  here,  after  hearing  all  that 
is  said  affecting  value,  we  must  measure  value  by  the  "sound 
judgment  and  common  sense"  of  impartial  tribunals  charged 
with  the  ascertainment  of  such  value. 

The  La  Porte  Case,  so  largely  relied  on  by  the  Commission 
»nd  by  counsel  for  the  appellee  in  their  brief,  loses  much  of  its 
force  by  reason  of  the  fact  that  the  opinion  was  concurred  in  by 
only  three  out  of  five  of  the  Commissioners.  The  opinion  of 
Commissioner  Haynes  is  an  able  one,  but  Commissioner  Johnson 
only  concurred  in  the  order  to  be  made  in  that  case,  "but  not  in 
the  opinion,"  and  Van  Auken,  Commissioner,  dissented.  The 
case  furthermore  does  not  accord  with  the  cases  we  have  cited. 

Counsel  for  the  appellee  also  rely  upon  the  finding  of  Mr. 
Justice  Hugh^,  as  referee,  in  Brooklyn  Borough  Gas  Co.  v.  Pub- 
lic Service  Commission,  P.U.R.1918F,  335,  but  the  facts  of  that 
case  are  entirely  different  from  those  in  the  case  in  judgment. 
In  the  Brooklyn  Case  there  were  three  different  valuations,  one 
based  on  the  original  costs  or  investment;  another  upon  repro- 
duction upon  the  average  unit  prices  prevailing  from  1912  to 
1916,  inclusive;  and  the  third  upon  an  official  valuation  made 
in  1914  and  acquiesced  inj)y  the  company.  The  third  valuation 
was  selected.  As  the  official  valuation  had  been  so  recently  made, 
it  seems  manifest  that  it  was  the  proper  valuation  to  be  adopted. 

[8]  The  opinion  of  the  Commission  does  not  state  what  amount 
was  allowed  for  operating  expenses,  nor  what  per  cent  on  the 
value  fixed  it  considered  a  fair  and  reasonable  return  on  the  as- 
certained valuation.  It  simply  fixed  the  price  of  gas  per  thous- 
and cubic  feet  to  be  paid  by  the  consumer.  Operating  expenses 
are  accruii^prom  day  to  day,  and  are  determined  by  the  prices 
of  to-day  ana  not  of  some  future  date.  In  any  estimate  of  rates 
to  be  paid  by  the  consumer  of  gas,  it  is  essential  to  ascertain 
the  costs  of  operation,  for  the  gross  receipts  less  the  costs  of  oper- 
ation is  what  the  gas  company  gets  for  its  service. 

"The  actual  cost  of  its  operations  must  always  be  taken  into 
consideration  in  determining  whether  or  not  it  receives  a  fair 
compensation  above  that  cost."     Brooklyn  Borough  Gas  case, 

P.U.RJ922C. 
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supra;  State  Public  Utilities  Commission  v.  Springfield  Gas  & 
Electric  Co.  supra. 

In  1920,  the  actual  operating  expenses  of  tbe  gas  company 
was  $1,668  per  thousand  cubic  feet,  and  this  amount  was  not 
called  in  que&tion  by  the  Commission.  The  highest  rate  to  tbe 
consumer  was  fixed  at  $1.76  per  thousand  cubic  feet,  and  the 
probable  average  rate  at  $1.70.  This  would  leave  to  the  gas  com- 
pany only  from  4  to  9  cents  per  thousand  cubic  feet,  which  upon 
a  consumption  of  100,000,000  cubic  feet  per  year  is  not  a  fair 
compensation  for  the  service  furnished.  The  gas  plant  was  not 
larger  than  necessary,  and  the  Commission,  aft^r  fixing  the  value 
thereof  for  rate-making  purposes,  should  have  determined  the 
rate  of  return  the  company  should  receive  on  such  valuation  and 
the  costs  per  thousand  cubic  feet  of  operation.  The  aggi'egate  of 
these  two  sums  divided  by  the  number  of  thousand  c\ibic  feet  of 
gas  to  be  sold  would  give  the  price  to  be  charged  to  the  consumer. 
For  example,  assuming  the  plant  to  be  valued  at  $300,000,  the 
return  to  the  company  to  be  10  per  cent,  and  the  amount  of  gas 
sold  to  be  100,000,000  cubic  feet: 

Ten  per  cent  on  $300,000   $30,000 

Cost  of  producing  100,000,000  cubic  feet  at  $1.66  166,000 

$196,000 
Cost  to  consumer  per  1,000  cubic  feet $1.96 

These  figures  are  given  merely  by  way  of  illustration  and  are 
not  intended  to  intimate  any  opinion  upon  either  valuation  or 
percentage.  It  is  manifest  that  the  Commission  either  did  not 
take  into  consideration  the  costs  of  operation,  or  did  not  accept 
the  company's  estimate  of  such  costs.  No  suggestion  of  the  lat- 
ter is  found  in  the  opinion  of  the  Commission. 

[9]  For  reasons  stated  by  the  Commission  we  do  not  think 
that  the  losses  sustained  by  the  gas  company  prioi'-tp  its  appli- 
cation for  an  increase  of  rates  should  be  amortizecllBit  if,  upon 
further  investigation,  it  is  ascertained  that  a  loss  has  been  sus- 
tained since  that  date  in  consequence  of  the  rate  fixed  by  the 
Commission,  such  loss  should  be  amortized  and  spread  over  such 
a  term  of  years  as  will  be  fair  to  the  gas  company  and  not  too 
burdensome  to  the  consumers. 

[10]  If  in  any  rate  fixed  the  gas  company  should  make  a  profit 
upon  which  a  tax  is  imposed,  that  should  be  taken  into  consider- 
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ation  in  fixing  the  per  cent  of  return  it  is  to  receive  on  its  in- 
vestment. 

There  was  evidence  before  the  Commission  that  the  service 
furnished  to  many  customers  was  of  a  very  inferior  character  and 
of  no  practical  value.  The  regulation  of  the  character  of  service 
to  be  furnished  to  customers  is  fully  within  the  powers  of  the 
Commission,  and  we  shall  assume,  until  the  contrary  is  made  to 
appear,  that  the  Commission  will  exercise  that  power  whenever 
a  proper  case  is  made  before  it. 

In  the  absence  of  any  statement  of  facts  found  by  the  Com- 
mission or  any  tabulation  of  figures,  we  are  unable  to  say  what 
rate  of  charge  to  the  consumer  would  be  fair  and  reasonable  to 
lioth  the  consumer  and  the  gas  company,,  and  this  case  will,  there- 
fore, be  remanded  to  the  State  Corporation  Commission,  with 
directions  to  reconsider  the  same  upon  the  evidence  already  be- 
fore it  and  such  additional  evidence,  if  any,  as  it  shall  permit 
to  be  introduced,  and  to  conform  its  findings  to  the  views  herein- 
before expressed,  and,  in  the  event  of  another  appeal  to  this 
court,  to  state  the  facts  found  by  it,  and  to  tabulate  the  figures 
so  as  to  show  clearly  how  it  arrived  at  its  conclusion  so  far  as 
dependent  upon  such  figures. 

Remanded. 


WISCONSIN  RAILROAD  COMMISSION. 

RE  MoGOWAN  WATEE,  LIGHT  &  POWER  COMPANY. 

[U-2657.] 

Service  —  Bastensions  —  Contemplated  sale  of  property  —  Financial 
considerations. 

An  electric  utility  is  under  obligation  to  furnish  meters  for  such 
persons  as  may  properly  demand  service  although  proceedings  are  under 
way  for  the  sale  of  the  utility  property  to  a  town  and  the  utility  al- 
leges lack  of  funds  with  which  to  purchase  meters, 

[April  6,  1922.] 

Complaint  that  an  electric  company  refuses  to  extend  service ; 
extension  ordered. 

By  the  Commission :    Robert  F.  Buggs,  of  Milton  Junction, 
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liaving  complained  to  the  Comraission  that  he  had  applied  for 
electric  service  for  his  automobile  service  station  at  Milton  Junc- 
tion where  he  desires  to  install  a  ten  horse  power  motor,  220 
volts,  but  that  the  McGowan  Water,  Light  &  Power  Company 
has  refused  to  install  the  necessary  meter  to  render  service  there- 
on, a  hearing  on  motion  of  the  Commission  was  duly  ordered 
and  held  at  Madison  on  March  27,  1922.  Kobert  F.  Buggs 
appeared  on  his  own  behalf  and  E.  C.  McGowan  for  the  Mc- 
Gowan Water,  Light  &  Power  Company. 

The  testimony  shows  that  Mr.  Buggs  bore  the  cost  of  extending 
a  line  to  his  premises  and  that  he  is  ready  and  willing  to  take 
service,  but  that  he  is  unwilling  to  purchase  and  install  a  meter. 
For  the  company  it  was  stated  that  the  utility  has  no  funds 
with  which  to  purchase  a  meter  and  Mr.  McGowan  stated  that 
he  was  unwilling  to  advance  auy  additional  money  for  this 
purpose. 

The  town  of  Milton  has  voted  to  purchase  the  electric  plant 
and  the  proceeding  to  this  end  is  now  pending  in  the  courts. 
Any  additional  equipment  purchased  subsequent  to  the  deter- 
mination of  the  purchase  price  by  the  Commission  must  be  taken 
over  at  a  reasonable  compensation  by  the  town  if  the  purchase 
is  consummated.  Until  the  purchase  is  completed,  the  utility 
is  under  obligation  to  continue  to  render  service  w^hich  includes 
the  furnishing  of  meters  for  such  persons  as  may  properly  de- 
mand service.  The  installation  here  in  question  is  clearly  a 
proper  one  and  one  which  should  be  connected  without  ftirther 
delay. 

It  is  therefore  ordered  that  the  McGowan  Water,  Light  and 
Power  Company  forthwith  install  a  meter  and  furnish  service 
to  the  service  station  of  Robert  F.  Buggs  at  Milton  Jimction. 

Dated  at  Madison,  Wisconsin,  this  6th  day  of  April.  1922, 

Railroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  Henry 

R.  Trumbower,  Commissioners. 
P.U.R.19220. 
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WISCONSIN  RAILROAD  COMMISSION. 

RE  WISCONSIN-MINNESOTA  LIGHT  &  POWER  COMPANY. 

[SB— 1750.] 

Valuation  —  Overheads  —  Discount  —  Security  issues, 

1.  Payments  by  a  public  utility  company  to  reimburse  an  affiliated 
corporation  for  discount  incurred  in  reselling  utility  stock  purchased 
at  par  are  not  changeable  to  capital  account  for  the  purpose  of  deter- 
mining the  basis  for  security  issues. 

Vdittation  —  Overheads  —  Interest  during  construction  —  Taxes  — 
Computation, 

2.  It  is  improper  to  charge  to  capital  account,  as  interest  and  taxes 
daring  construction,  such  part  of  the  interesrt  and  taxes  as  is  represent- 
ed by  the  proportion  that  the  actual  output  of  the  property  bears  to  the 
theoretical  capacity,  since  this  would  result  in  the  rapid  inflation  of 

I  the  property  accounts,  due  to  the  continued  capital  charges  for  interest 

and  taxes. 

I  Valuation  —  Overheads  ~  EngineeHng  and  superintendence  —  Secur- 

I  ity  issues, 

j  3.  A  public  utility  was  allowed  to  capitalize  for  the  purpose  of 

I  issuing  securities,  a  reasonable  allowance  for  engineering  and  superin- 

tendence during  construction  in  place  of  the  amount  actually  expended 
when  the  actual  expenditure  appeared  to  be  excessive,  and  was  not  sup- 
ported by  evidence. 
Security  issues  —  Purpose  —  WorlHng  capital  —  Loans  front  debtor 
company, 

4.  A  public  utility  should  not  be  allowed  to  issue  capital  stock 
for  the  purpose  of  providing  cash  to  retire  short  time  obligations  repre^. 
senting  money  borrowed  to  provide  working  capital,  when  it  appears 
that  the  lending  corporation  is  indebted  to  the  utility  company  on  an 
open  account  for  an  amount  in  excess  of  the  loan. 

Security  issues  ~  Powers  of  Commission  —  Basis  —  Conformity  with 
statute, 

5.  The  Wisconsin  Commission  is  not  required  to  authorize  security 
issues  whenever,  and  in  such  amounts  as  asked  for,  upon  a  mere  8h9W- 
ing  that  expenditures  have  been  made  or  debts  incurred,  since  £he 
prerequisite  to  the  granting  of  authority  is  the  determination  by  the 

I  Commission  that  the  proposed  issue  complies  with  the  statute. 

{  [April  4,  1922.] 

Application  for  authority  to  issue  bonds ;  application  denied. 

By  the  Commission:    The  application  in  this  case  was  filed 

February  2,  1922,  for  authority  to  issue  $570,000  of  general 

and  refunding  7  per  cent  bonds  in  accordance  with  the  provisions 

of  §§  1753-1  to  1753-22  inclusive  of  the  statutes,  for  the  purpose 
P.U.R.1922C.  13 
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of  reimbursing  the  treasury  of  the  company  in  part  for  capital 
expenditures  heretofore  made  for  which  no  securities  have  ever 
been  issued. 

A  hearing  was  held  in  the  matter  on  March  10,  1922,  at  which 
Charles  McPherson,  attorney,  Grand  Rapids,  Michigan,  appeared 
for  the  petitioner,  and  following  the  hearing  petitioner  filed  a 
brief  in  support  of  its  application. 

The  petition  of  the  applicant  sets  forth  five  specific  items  of 
expenditure  which  it  claims  are  properly  chargeable  to  capital 
account  and  for  which  no  securities  have  heretofore  been  au- 
thorized or  issued.    These  are  as  follows: 

Commissions  paid  on  the  sale  of  applicant's  preferred  stock  now 

outstanding $305,416.03 

Interest  paid  on  capital  invested  in  the  Wissota  hydro-electric 
development  prior  to  the  time  when  that  development  became 
self -supporting?    196,626.16 

Taxes  paid  on  Wissota  hydro-electric  development  prior  to  the 

time  when  that  development  became  self-supporting 47,542.54 

Amount  paid  Kelsey,  Brewer  &  Company  for  engineering  and 

superintendence  on  the  Wissota  hydro-eleotric  development  . .     180,991.00 

Funds  borrowed  to  provide  applicant  with  adequate  working 
capital    240,000.00 

Total   $970,575.73 

The  statutes  provide  that  a  public  service  corporation  may  issue 
securities  for  any  one  or  more  of  the  following  purposes: 

(a)  For  organization  expenses  and  all  other  expenses  reasonably 

required  in  connection  with  the  financing  and  construc- 
tion of  its  property. 

(b)  For  the  construction,  acquisition,  extension  or  improvement 

of  its  plant,  distributing  system,  or  facilities  or  for  the 
improvement  of  its  service. 

(c)  For  the  discharge  or  refunding  of  its  l^al  obligations.  (Sec- 
tion 1753-5.  1.) 

However,  with  regard  to  purpose  (c)  the  corporation  is  pro- 
hibited from  issuing  any  securities  for  the  purpose  of  refunding 
or  discharging  directly  or  indirectly  any  of  its  short  time  obliga- 
tions which  were  issued  for  purposes  not  properly  chargeable  to 
its  capital  account.     (Section  1753-6.) 

The  purposes  of  the  issue  as  shown  in  the  application  as  pre- 
sented come  within  the  provisions  of  (a)  and  (b)  above.  At  the 
r.U.RJ922C. 
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hearing  it  was  testified  to  that  the  company  has  in  excess  of 
$500,000  of  short  time  obligations  outstanding  and  that  the  pro- 
ceeds from  the  issue  of  the  bonds  herein  asked  for  were  to  be 
used  for  the  retiring  of  the  short  time  debt,  and  the  brief  of  the 
applicant  states  that  the  funds  realized  are  to  enable  it  to  dis- 
charge in  part  its  legal  obligations  which  have  been  incurred  in 
the  expenditure  of  the  $970,575.73  as  heretofore  set  forth.  This 
brings  the  application  also  within  the  provisions  of  purpose  (c) 
above. 

In  passing  on  an  application  for  authority  to  issue  securities 
,the  Commission  may  hold  such  hearings,  make  such  inquiry  or 
investigation,  examiue  witnesses,  books,  papers,  documents  or 
contracts  as  it  may  deem  of  importance  in  enabling  it  to  reach  a 
determination.  It  may  make  a  valuation  of  the  property  of  the 
corporation  if  it  deems  it  pertinent  to  the  inquiry  and  it  shall 
find  and  determine  the  amount  of  securities  reasonably  necessary 
for  the  purpose  for  which  the  same  are  to  be  issued.  (Section 
1753-9.  1.) 

[1]  The  question  that  is  presented  in  this  case  is  whether  or 
not  the  expenditures  of  the  company  for  which  they  seek  to  issue 
securities  are  properly  chargeable  to  capital  account  It  is  argued 
by  the  petitioner  that  the  commissions  paid  on  the  sales  of  the 
preferred  stock  were  an  organization  expense  within  the  pro- 
visions of  §  1753-5  of  the  statutes  and  under  the  uniform  classi- 
fication of  accounts  prescribed  by  the  Railroad  Commission  of 
Wisconsin  are  chargeable  to  capital  account.  The  uniform  clas- 
sification of  accounts  prescribed  by  this  Commission  does  provide 
that  the  organization  expenses  included  in  capital  account  shall 
include  the  cost  of  soliciting  subscriptions  for  stock.  It  doe& 
not  appear  from  the  testimony  of  the  applicant,  however,  that  th& 
$305,000  item  was  an  expense  incurred  in  the  soliciting  of  sub- 
scriptions for  stock.  The  president  of  the  company  testified  that 
the  preferred  stock  upon  which  the  expense  under  discussion 
was  incurred  was  sold  to  the  American  Public  Utilities  Company 
at  par.  The  American  Public  Utilities  Company  resold  this 
stock  to  Paine,  Webber  &  Company  at  $90  per  share.  The 
American  PuMic  Utilities  Company  then  charged  back  to  the 
applicant  the  discount  incurred  in  the  sale  of  their  stock  to 
Paine,  Webber  &  Company. 

P.U.R.1922C. 
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The  statutes  of  this  state  provide  that  stock  of  a  public  utility 
company  shall  be  sold  at  its  face  value  and  that  any  stock  issued 
contrary  to  the  provisions  of  this  section  shall  be  void.  (Section 
1753-7.  1.) 

We  then  have  this  situation:  if,  as  a  matter  of  fact,  the  ap- 
plicant sold  this  stock  at  a  discount  of  10  per  cent  from  its  face 
value  the  issue  is  void  under  the  statute.  But  the  president  of 
the  company  testified  that  this  stock  was  sold  at  par  and  the 
stock  having  once  been  sold  at  par  we  fail  to  see  by  what  line 
of  reasoning  the  purchaser  at  par  is  entitled  to  receive  back  from 
the  company  any  discount  or  loss  he  may  have  sustained  in  re- 
selling stock  so  purchased.  It  should,  therefore,  be  perfectly 
clear  that  the  item  of  $805,416.03  is  not  properly  chargeable  to 
capital  account  and  that  the  management  of  the  company  has 
erred  in  reimbursing  the  original  purchaser  for  the  discoimt 
incurred  in  the  resale  of  the  stock. 

It  appears  from  the  testimony  of  the  company  that  the  directors  ■ 
of  the  applicant,  the  Wisconsin-Minnesota  Light  &  Power  Com- 
pany, are  merely  nominal  stockholders  holding  only  qualifying 
shares.  They  are  also,  however,  the  directors  of  the  American 
Public  Utilities  Company  which  is  the  owner  of  the  common 
stock  of  the  applicant.  May  we  not  look  to  this  fact  to  discover 
the  reason  for  the  company's  procedure  in  reimbursing  the  pur- 
chaser of  this  stock  for  his  loss  incurred  in  its  resale  ? 

[2]  The  items  of  interest,  amounting  to  $196,000,  and  taxes, 
$47,000,  may  be  considered  together  as  they  pertain  to  expenses 
incident  to  the  development  of  the  Wissota  hydro-electric  prop- 
erty. These  items  are  not  the  total  of  interest  and  taxes  incurred 
during  the  construction  of  the  property  but  represent  so  much 
of  such  expenses  as  have  been  excluded  from  the  company's 
capital  account  upon  an  audit  of  the  accounts  of  the  company  by 
the  Commission's  staff.  Under  the  company's  accounting  prac- 
tice they  charged  to  capital  account  so  much  of  the  interest  and 
taxes  as  was  represented  by  the  proportion  that  the  actual  out- 
put of  the  property  bore  to  the  theoretical  capacity  of  the  dam. 
If  this  practice  were  uniformly  followed  by  all  the  utilities  of 
the  state,  it  would  result  in  the  rapid  inflation  of  property  ac- 
counts due  to  the  continual  charges  for  the  interest  and  taxes  upon 
the  property.    We  know  of  no  public  utility  property  where  the 
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output  anywhere  near  equals  the  theoretical  capacity  of  lie  plant 
We  cannot  agree  that  the  pi'actice  of  the  company  is  either  a 
reasonable  or  a  safe  one.  The  power  plant  in  question  contains 
six  generators,  three  of  which  were  installed  and  put  in  opera- 
tion on  or  about  March  15,  1917,  and  the  additional  three  some- 
time in  the  spring  of  1918.  In  auditing  the  construction  accounts 
of  the  company  the  Commission  has  allowed  as  a  capital  ex- 
penditure the  full  amount  of  interest^  and  taxes  up  until  the 
time  that  the  first  three  generators  were  put  in  operation.  From 
that  time  until  the  final  three  were  put  in  operation  one  half  of 
the  interest  and  taxes  were  charged  to  construction  because  the 
property  was  half  completed.  After  the  property  was  completed 
by  the  installation  of  the  final  three  generators  no  interest  or 
taxes  were  thereafter  included  in  construction  account  but  all 
became  charges  against  the  operating  income  of  the  company. 
We  are  unable  to  agree  with  the  company  that  their  accounting 
procedure  in  this  instance  is  correct  and  we  must,  therefore, 
determine  Ihat  of  the  interest  and  taxes  paid  on  the  capital  in- 
vested in  the  Wissota  hydro-electric  development  prior  to  the 
time  when  that  development  became  self-supporting,  the  items  of 
$196,626.16  for  interest  and  $47,542.54  for  taxes  must  be  ex- 
cluded from  the  capital  account. 

[3]  The  company  seeks  to  capitalize  an  item  of  $180,991, 
being  a  portion  of  the  amount  paid  Kelsey-Brewer  &  Company 
for  engineering  and  superintendence  on  the  Wissota  hydro-eleo- 
tric  development.  This  item  has  heretofore  been  excluded  from 
the  capital  account  of  the  company  in  a  decision,  where  the  Com- 
mission expressed  the  opinion  that  the  total  charge  of  Kelsey- 
Brewer  &  Company,  amounting  to  $331,901.55,  was  excessive 
and  unreasonable  and  was  not  supported  by  evidence  although 
opportunity  was  given  for  the  introduction  of  such  evidence. 
The  Commission  stated,  however: 

*1t  appears  reasonable  and  necessary,  hbwever,  that  some  al- 
lowances should  be  made  for  these  services.  To  eliminate  this 
item  entirely  would  leave  but  8.20  per  cent  for  overhead,  outside 
of  the  charge  for  interest,  which  amounts  to  5.76  per  cent,  and 
.this  includes  certain  expenses  which  are  often  included  in  unit 
costs  in  valuations  made  by  our  stafiF.    Among  them  are  liability 

insurance,  and  injuries  and  damages. 
P.U.R.1922C. 
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^Data  submitted  by  tbe  applicant  show  that  during  the  period 
of  construction  under  consideration  Kelsey-Brewer  &  Company 
furnished  on  the  Wissota  job  as  inspectors,  engineers,  etc.,  558 
man-months.  We  estimate  that  the  cost  of  maintaining  these 
men,  including  salaries  and  expenses,  would  be  approximatelj 
$250  per  man  per  month.  This  results  in  a  total  charge  for  this 
item  of  $139,500.  It  seems  reasonable  that  consideration  should 
also  be  given  to  the  services  of  the  Kelsey-Brewer  office,  and  to 
the  servicea  of  the  vice  president  and  general  manager  of  the 
applicant,  who  devoted  some  time  to  the  project.  These  items, 
with  others  properly  includable,  will,  we  believe,  be  fully  met 
by  an  allowance  of  $50,000,  making  a  total  of  $189,500  in  lieu 
of  $381,901.55."    25  W.  R.  C.  R  — . 

No  testimony  was  introduced  at  the  hearing  held  in  the  present 
case  that  would  furnish  sufficient  ground  for  the  Commission  to 
reverse  its  opinion  as  above  stated.  We  are,  therefore,  unable 
to  determine  that  $180,991,  being  the  amount  paid  Kelsey-Brewer 
&  Company  for  engineering  and  superintendence  on  the  Wissota 
hydro-electric  development  in  excess  of  the  amount  heretofore 
allowed  is  a  proper  charge  to  capital  account 

[4]  The  only  remaining  item  in  the  amounts  which  the  com- 
pany seeks  to  capitalize  in  this  proceeding  is  set  forth  as  funds 
borrowed  to  provide  the  applicant  with  adequate  working  capital 
$240,000.  It  appears  from  the  testimony  that  the  American 
Public  Utilities  Company,  on  December  31,  1921,  was  indebted 
to  the  applicant  in  the  amount  of  $255,622.62.  This  represents 
cash  advanced  to  the  Public  Utilities  Company  at  various  times 
and  is  represented,  not  by  notes  or  other  evidence  of  indebtedness 
to  the  applicant  but  is  merely  an  open  account  on  the  company's 
books.  We  can  see  no  reason  why  the  applicant  should  be  al- 
lowed to  issue  bonds  to  be  sold  for  tbe  purpose  of  providing  cash 
to  retire  short  time  obligations  when  this  stockholder  of  the  com- 
pany owes  the  company  more  than  a  quarter  of  a  million  dollars, 
the  payment  of  which  would  go  a  long  ways  toward  relieving  the 
applicant  of  its  present  financial  embarrassments.  For  this 
reason  we  are  unable  to  determine  that  it  is  reasonably  necessary 
for  the  company  to  issue  any  securities  to  provide  for  working 
capital. 

[5]  The  petitioner  in  its  brief  lays  great  emphasis  on  the  fact 
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that  the  functions  of  the  Oommission  under  the  stock  and  bond 
law  are  purely  ministerial  and  discusses  at  considerable  length 
the  lack  of  power  of  the  Commission  to  interpose  its  judgment 
for  that  of  the  directors  of  the  company  in  the  management  of 
its  affairs.  The  applicant  in  effect  contends  that  it  is  the  duty 
of  the  Eailroad  Commission  to  issue  securities  whenever,  and 
in  such  amounts,  asked  for  upon  the  mere  showing  that  ex- 
penditures have  been  made  or  debts  incurred.  We  cannot  agree 
with  this  position,  since  the  prerequisites  to  the  granting  of  the 
certificate  of  authority  shall  be  the  determination  by  the  Com- 
mission that  the  proposed  issue  complies  with  the  provisions  of 
§§  1753-1  to  1753-22  inclusive.  (Section  1753-9.  3.)  The 
statutes  clearly  provide  that  a  public  service  corporation  may 
only  issue  securities  for  purposes  that  are  properly  chargeable 
to  its  capital  account  and  in  this  case  we  are  unable  to  determine 
that  any  of  the  expenditures  sought  to  be  capitalized  are  a  proper 
charge  to  capital  account  The  application  and  the  evidence  in 
the  case,  therefore,  do  not  present  a  state  of  facts  whereupon  it 
becomes  the  duty  of  the  Commission  to  issue  the  C)Brtificate.  For 
these  reasons  we  think  it  unnecessary  to  discuss  the  cases  cited 
by  the  applicant  in  support  of  their  position. 

The  Conmiission  finds  and  determines  that  the  proposed  issue 
does  not  comply  with  the  provisions  of  §§  1763-1  to  1753-22  of 
the  Wisconsin  Statutes. 

It  is  therefore  ordered  that  the  petition  herein  be  and  the 
same  is  hereby  dismissed. 

Jackson,  Commissioner,  concurring:  I  concur  in  the  decision 
in  this  case  except  for  the  item  of  $240,000  for  funds  borro^ved 
to  provide  applicant  with  adequate  working  capital.  It  does 
not  appear  that  any  securities  have  ever  been  issued  by  the 
petitioning  company  to  provide  working  capital.  The  proportion 
between  stocks  and  bonds  is  not  such  that  we  are  justified  in 
saying  that  bonds  shall  not  be  issued  for  this  purpose.  I,  there- 
fore, think  that  the  petition  in  respect  to  the  item  of  $240,000 
should  have  been  granted. 

The  Wisconsin  law  prohibits  the  sale  of  stock  at  a  discount, 

but  this  does  not,  however,  prevent  the  payment  of  reasonable 

costs  for  the  sale  of  stock.  Had  a  payment  of  a  reasonable  amount 
P.U.R.1922C. 
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been  made  for  the  sale  of  the  preferred  stock,  it  is  my  opinion 
that  the  petitioner  would  be  allowed  to  issue  securities  to  cover 
these  costs,  though  possibly  there  might  be  some  reasonable 
amortization  provision  in  connection  therewith.  The  charge  of 
$306,416.03  does  not  appear  to  have  been  an  amount  due  for 
the  costs  of  sale  of  the  preferred  stock. 

The  other  three  items  are  items  upon  which  this  Commission 
has  already  passed.  We  have  held  that  the  items  of  $196,000 
and  $47,000  were  operating  expense  accouQta  The  item  of 
$180,991  is  amply  discussed  in  the  opinion. 


UNITED  STATES  SUPREME  COURT. 

WISCONSIN  RAILROAD  COMMISSION,  et  al. 

CHICAGO,  BURLINGTON    &  QUINCY  RAILROAD 

COMPANY. 

[No.  206.] 

(—  U.  8.  — ,  66  L.  ed.  — ,  —  Sup.  Ct.  Rep.  — .) 

IHseHminaUon  —  Powers  of  Interstate  Commerce  Commission  —  in- 
trastate rates, 

1.  An  order  of  the  Interstate  Commerce  Commission  increasing  in- 
trastate railroad  rates  to  the  level  of  interstate  rates  upon  a  showing 
of  discrimination  against  persons  or  places  alone  and  including  all  rates 
between  intrastate  points,  although  such  rates  may  not  work  discrimi- 
nation against  interstate  travelers,  cannot  be  upheld  on  the  ground  of 
such  discrimination  since  the  order  would  include  many  rates  not  with- 
in the  proper  class  or  reason  of  the  order. 

Discrimination  —  Powers    of    Interstate    Commerce    Comn%ission  — 
Railroad  rates  —  Transportation  Act, 

2.  The  Interstate  Commerce  Commission  has  power  to  raise  intra- 
state rates  to  the  level  of  interstate  rates  if  the  existence  of  lower 
intrastate  rates  discriminates  against  interstate  commerce  and  inter- 
feres with  the  purpose  of  the  Federal  Transportation  Act,  to  enable 
the  railroads  to  earn  a  fair  return  on  the  aggregate  value  of  the  rail- 
way property  used  in  transportation  and  to  maintain  an  adequate  na- 
tional railway  system. 

Return  —  Reasonableness  as  a  whole  —  Railroad  property  —  Inters 
state  and  intrastate  com,merce. 

3.  The  return  that  the  railroads  are  entitled  to  earn  under  the 
Federal  Transportation  Act  of  1920  is  to  be  calculated  on  the  aggregate 
value  of  the  railway  property  as  a  whole  and  not  merely  upon  that 
part  segregated  for  use  in  interstate  commerce. 
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Statutes  —  Interpretatian  ~  Extraneous  aids  ~  Committee  reports, 

4.  Committee  reports  and  explanatory  statements  of  members  in 
charge  of  a  statute  before  passage  are  a  legitimate  aid  to  the  interpre- 
tation of  the  statute  only  when  the  language  is  doubtful  or  obscure; 
but,  when  taking  the  act  as  a  whole  the  effect  of  the  language  used  is 
clear  to  the  court,  such  aids  are  not  admissible. 

CoHstUutional  law  —  Powers  of  Congress  ^  Interstate  commerce  -« 
Hailroad  rates. 

5.  Congress,  as  the  dominant  controller  of  interstate  commerce, 
may  restrain  undue  limitation  of  the  earning  power  of  the  interstate 
commerce  system  in  doing  state  work  and  may  impose  any  reasonable 
condition  on  a  state  use  of  interstate  carriers  for  intrastate  commerce 
it  deems  necessary  or  desirable. 

i 
nates  —  Interstate  Commerce  Com,mission  —  State  Commissions  ~ 
Co-operation. 

Discussion  of  co-operation  between  the  Interstate  Commerce  Com- 
mission and  state  Commissions  in  fixing  railroad  rates,  p.  214. 

[February  27,  1922.] 

Appeal  from  a  Diatrict  Court  order  granting  an  interlocutory 
injunction  to  prevent  state  interference  with  an  order  of  the  In- 
terstate Commerce  Commission  fixing  intrastate  rates;  order 
affirmed. 

Statement  by  Mr.  Chief  Justice  Taft: 

The  proceeding  out  of  which  this  case  has  grown,  known  as  the 
Wisconsin  Passenger  Fares,  began  in  an  investigation  by  the  In- 
terstate Commerce  Commission,  under  tf  3  and  4  of  §  13  of  the 
Interstate  Commerce  Act,  as  amended  by  §  416  of  the  Transporta- 
tion Act  of  February  28,  1920  (41  Stat,  at  L.  484*  chap.  91), 
into  alleged  undue  and  unreasonable  discrimination  against  in- 
terstate commerce  arising  out  of  intrastate  railroad  rates  in  Wis- 
consin. The  interstate  carriers  by  steam  railroad  of  the  state 
were  made  respondents,  and  the  governor  and  State  Railroad 
Commission  were  duly  notified.  The  Interstate  Commerce  Com* 
mission  made  its  report  and  order  November  27,  1920.  Wiscon- 
sin Passenger  Fares,  69  Inters.  Com.  Eep.  391. 

The  Commission  had  investigated  the  interstate  rates  of  car- 
riers in  the  United  States,  in  a  proceeding  known  as  Ex  parte 
74,  Increased  Rates,  68  Inters.  Com.  Rep.  220,  for  the  purpose 
of  complying  with  §  16a  of  the  Interstate  Commerce  Act,  as 
amended  by  §  422  of  the  Transportation  Act  of  1920  (41  Stat, 
at  L.  488).  That  section  requires  that  the  Commission  so  adjust 
P.U.R.1922C. 


Digitized  by  GOOC^^'^ 


202  UNITED  STATES  SUPREME  COURT. 

rates  that  the  revenues  of  the  carriers  shall  enable  them  as  a 
whole  or  by  groups  to  earn  a  fixed  net  income  on  their  railway 
property.  The  Commission  ordered  an  increase  for  the  carriers 
in  the  group  of  which  the  Wisconsin  carriers  were  a  part,  of  35 
per  cent  in  interstate  freight  rates,  and  20  per  cent  in  interstate 
passenger  fares  and  excess  baggage  charges,  and  a  surcharge  up- 
on passengers  in  sleeping  cars  amounting  to  50  per  cent  of  the 
charge  for  space  in  such  cars,  to  accrue  to  the  rail  carriers. 
Thereupon  the  carriers  applied  to  the  Wisconsin  Railroad  Com- 
mission for  corresponding  increases  in  intrastate  rates.  The 
state  Commission  granted  incieases  in  intrastate  freight  rates  of 
35  per  cent,  but  denied  any  in  in  intrastate  passenger  fares  and 
charges  on  the  sole  ground  that  a  state  statute  prescribed  a  maxi- 
mum for  passengers  of  2  cents  a  mile. 

In  the  Wisconsin  Passenger  Fares,  the  Interstate  Commerce 
Commission  found  that  all  of  the  respondent  carriers  of  Wis- 
consin transported  both  intrastate  and  interstate  passengers  on  the 
same  train,  with  the  same  service  and  accommodations ;  that  the 
state  passenger,  paying  the  lower  rate,  rode  on  the  same  train, 
in  the  same  car,  and  perhaps  in  the  same  seat  with  the  interstate 
passenger,  who  paid  the  higher  rate ;  that  the  circumstances  and 
conditions  were  substantially  similar  for  interstate  as  for  intra- 
state passenger  service  in  Wisconsin;  that  travelers  destined  to, 
or  coming  from,  points  outside  the  state,  found  it  cheaper  to  pay 
the  intrastate  fare  within  Wisconsin  and  tie  interstate  fare  be- 
yond the  border  than  to  pay  the  through  interstate  fare ;  that  un- 
due preference  and  prejudice  were  shown  by  the  falling  off  of 
sales  of  tickets  from  border-line  points  in  Minnesota  and  Mich- 
igan to  stations  in  Wisconsin,  and  by  a  marked  increase  in  sales 
of  local  tickets  from  corresponding  border-line  points  in  Wiscon- 
sin to  stations  in  Wisconsin;  that  the  evidence  as  to  the  practice 
with  respect  to  passenger  fares  applied  in  like  manner  to  the 
surcharge  upon  passengers  in  sleeping  and  parlor  cars  and  to 
excess  baggage  charges. 

The  Commission  further  found  that  the  fare  necessary  to  ful- 
fil the  requirement  as  to  net  income  of  this  interstate  railroad 
group  under  §  15a  was  3.6  cents  per  mile,  and  that  tliis  was  rea- 
sonable, that  the  direct  revenue  loss  to  the  Wisconsin  carriers, 
due  to  their  failure  to  secure  the  20  per  cent  increase  in  intra- 
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state  fares,  would  approximate  $2,400,000  per  year  if  the  3-cent 
fare  fixed  by  the  President  under  Federal  war  control  were  con- 
tinued, and  $6,000,000  per  year  if  the  2-cent  fare  named  in  the 
state  statute  should  become  effective. 

The  Commission  found  that  there  ^s  undue,  unreasonable, 
and  unjust  discrimination  against  persons  traveling  in  interstate 
commerce,  and  against  interstate  commerce  as  a  whole;  and 
ordered  that  the  undue  discrimination  should  be  removed  by  in- 
creases in  all  intrastate  passenger  fares  and  excess  baggage 
charges,  and  by  surcharges  corresponding  with  the  increases  and 
surcharges  ordered  in  interstate  business. 

The  order  was  made  without  prejudice  to  the  right  of  the  au- 
thorities of  the  state  or  of  any  other  party  in  interest  to  apply 
in  the  proper  manner  for  a  modification  of  the  order  as  to  any 
specified  intrastate  fares  or  charges  if  the  latter  were  not  related 
to  the  interstate  fares  or  charges  in  such  a  way  as  to  contravene 
the  provisions  of  the  Interstate  Commerce  Act. 

The  carriers  filed  bills  in  equity,  of  which  the  present  is  one, 
in  the  district  court,  to  enjoin  the  State  Railroad  Commission 
and  other  state  ofiicials  from  interfering  with  the  maintenance  of 
the  fares  thus  ordered  and  published. 

Application  for  interlocutory  injunction  was  made  to  the  dis- 
trict court  under  §  266  of  the  Judicial  Code.  After  a  hearing 
before  three  judges,  they  granted  an  interlocutory  injunction, 
from  which  this  appeal  was  taken. 

Appearances :  M.  B,  Olbrich,  E,  E.  Brossard,  and  Ralph  M. 
Hoyt,  and  Mr.  William  J-  Morgan,  Attorney  General  of  Wiscon- 
sin, for  appellants;  Bruce  Scott,  Alfred  P.  Thom,  Kenneth  F. 
Burgess,  R.  V.  Fletcher,  O.  W.  Dynes,  A.  A.  McLaughlin,  and 
F.  W.  Sargent  for  appellee;  Mr.  Patrick  J.  Farrell  for  the  Inter- 
state Commerce  Commission;  John  E.  Benton  and  Karl  Knox 
Gartner,  and  W.  J.  Galbraith,  Attorney  General  of  Arizona,  J. 
S.  Utley,  Attorney  General  of  Arkansas,  R.  A.  Denny,  Attorney 
General  of  Georgia,  Edward  J.  Brundage,  Attorney  General  of 
Illinois,  Ben  J.  Gibson,  Attorney  General  of  Iowa,  U.  S.  Lesh, 
Attorney  General  of  Indiana,  R.  J.  Hopkins,  Attorney  General 
of  Kansas,  Merlin  Wiley,  Attorney  General  of  Michigan,  Clifford 
L.  Hilton,  Attorney  General  of  Minnesota,  Jesse  W.  Barrett,  At- 
torney General  of  Missouri,  Wellington  K.  Rankin,  Attorney 
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General  of  Montana,  Leonard  B.  Fowler,  Attorney  General  of 
Nevada,  Charles  D.  Newton,  Attorney  General  of  New  York, 
James  S.  Manning,  Attorney  General  of  North  Carolina,  William 
Lemke,  Attorney  General  of  North  Dakota,  John  G.  Price,  Attor- 
ney General  of  Ohio,  l^muel  M.  Wolfe,  Attorney  General  of 
.  South  Carolina,  Frank  M.  Thompson,  Attorney  General  of  Ten- 
nessee, W.  A.  Keeling,  Attorney  General  of  Texas,  C.  M.  Cure- 
ton,  former  Attorney  General  of  Texas,  Harvey  H.  Cluff,  Attor- 
ney General  of  Utah,  and  James  £•  Calkins,  James  K.  Hines, 
James  H.  Wilkerson,  Morton  T.  Culver,  J.  H.  Henderson,  A.  B. 
Cronk,  A.  E.  Helm,  W.  M.  Barrow,  E.  G.  Toomey,  Hugh  La- 
Master,  Edward  G.  Griffin,  George  L.  Meade,  E.  E.  Com,  Morris 
C.  Lumpkin,  O.  E.  Sweet,  William  H.  Swiggart,  Jr.,  Henry  C. 
Flannery  and  Fomer  Johnson  as  amid  cwrice. 

Mr.  Chief  Justice  Taft,  after  stating  the  case,  delivered  the 
opinion  of  the  court: 

The  Commission's  order,  interference  with  which  was  enjoined 
by  the  district  court,  effects  the  removal  of  the  unjust  discrimina- 
tion found  to  exist  against  persons  in  interstate  commerce,  and 
against  interstate  commerce,  by  fixing  a  minimum  for  intrastate 
passenger  fares  in  Wisconsin  at  3.6  cents  per  mile  per  passenger. 
This  is  done  under  1  4  of  §  13  of  the  Interstate  Commerce  Act, 
as  amended  by  the  Transportation  Act  of  1920,  which  authorizes 
the  Interstate  Conmierce  Commission,  after  a  prescribed  investi- 
gation to  remove. 

"Any  undue  or  unreasonable  advantage,  preference,  or  preju- 
dice as  between  persons  or  localities  in  intrastate  commerce  on 
the  one  hand  and  interstate  or  foreign  commerce  on  the  other 
hand,  or  any  undue,  unreasonable,  or  unjust  discrimination 
against  interstate  or  foreign  commerce. '^ 

We  have  two  questions  to  decide. 

First  Do  the  intrastate  passenger  fares  work  undue  prejudice 
against  persons  in  interstate  commerce,  such  as  to  justify  a  hori- 
zontal increase  of  them  aU  ? 

Second.  Are  these  intrastate  fares  an  undue  discrimination 
against  interstate  commerce  as  a  whole  which  it  is  the  duty  of  the 
Commission  to  remove? 

We  shall  consider  these  in  their  order. 
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[1]  First.  The  report  and  findings  of  the  Commission  un- 
doubtedly show  that  the  intrastate  fares  work  an  undue  discrimi- 
nation against  travelers  in  interstate  commerce  and  against  locali- 
ties (Houston,  E.  &  W.  T.  E.  Co.  v.  United  States,  234  U.  S. 
342,  68  L.  ed.  1341,  34  Sup.  Ct,  Eep.  833)  in  typical  instances 
numerous  enough  to  justify  a  general  finding  against  a  large  class 
of  fares.  In  a  general  order  thus  supported,  possible  injustice 
can  be  avoided  by  a  saving  clause  allowing  anyone  to  except  him- 
self from  the  order  by  proper  showing.  This  practice  is  fully 
sustained  by  precedent  in  what  was  done  as  a  sequence  of  the 
Shreveport  Case  (Houston,  E.  &  W.  T.  E.  Co.  v.  United  States, 
mpra).  See  34  Inters.  Com.  Eep.  472;  41  Inters.  Com.  Eep. 
83 ;  Eastern  Texas  R  Co.  v.  Eailroad  Commission,  P.U.E.1917F, 
554,  242  Fed.  300;  Looney  v.  Eastern  Texas  E.  Co.  247  U.  S. 
214,  62  L.  ed.  1084,  38  Sup.  Ct.  Eep.  400.  In  Illinois  C.  E.  Co. 
V.  Public  Utilities  Commission,  245  U.  S.  493,  508,  62  L.  ed. 
425,  437,  P.U.E.1918C,  279,  38  Sup.  Ct.  Eep.  170,  this  court 
indicated  its  appipval  of  such  practice,  which  was  adopted  by  the 
Commission.  Business  Men's  League  v.  Atchison,  T.  &  S.  F.  E. 
Co.  49  Inters.  Com.  Eep.  713.  Any  rule  which  would  require 
specific  proof  of  discrimination  as  to  each  fare  or  rate  and  its 
eflFect  would  completely  block  the  remedial  purpose  of  the  statute. 

The  order  in  this  case,  however,  is  much  wider  than  the  orders 
made  in  the  proceedings  following  the  Shreveport  and  Illinois 
Central  Eailroad  Company  Cases.  There,  as  here,  the  report  of 
the  Commission  showed  discrimination  against  persons  and  locali- 
ties at  border  points,  and  the  orders  were  extended  to  include  all 
rates  or  fares  from  all  points  in  the  state  to  border  points.  But 
this  order  is  not  so  restricted.  It  includes  fares  between  all  in- 
terior points,  although  neither  may  be  near  the  border,  and  the 
fares  between  them  may  not  work  a  discrimination  against  in- 
terstate travelers  at  all.  Nothing  in  the  precedents  cited  justifies 
an  order  affecting  all  rates  of  a  general  description  when  it  is 
clear  that  this  would  include  many  rates  not  within  the  proper 
class  or  the  reason  of  the  order.  In  such  a  case,  the  saving  clause 
by  which  exceptions  are  permitted  cannot  give  the  order  validity. 
As  said  by  this  court  in  the  Illinois  Central  Eailroad  Company 
Case:    "It  is  obvious  that  an  order  of  a  subordinate  agency,  such 

as  the  Commission,  should  not  be  given  a  precedence  over  a  state 
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rate  statute,  otherwise  valid,  unless,  and  except  so  far  as,  it  con- 
forms to  a  high  standard  of  certainty."  See  also  American  Exp. 
Co.  V.  South  Dakota,  244  U.  S.  617,  627,  61  L.  ed.  1352,  1369, 
P.TT.K.1917F,  45,  37  Sup.  Ct  Eep.  656. 

If,  in  view  of  the  changes,  made  by  Federal  authority,  in  a 
large  class  of  discriminating  state  rates,  it  is  necessary  from  a 
state  point  of  view  to  change  nondiscriminating  state  rates  to 
harmonize  with  them,  only  the  state  authorities  can  produce  such 
harmony.  We  cannot  sustain  the  sweep  of  the  order  in  this  case 
on  the  showing  of  discriminations  against  persons  or  places  alone. 

[2]  Second.  The  report  of  the  Conunission  shows  that  if  the 
intrastate  passenger  fares  in  Wisconsin  are  to  be  limited  by  the 
statute  of  that  state  to  2  cents  per  mile,  and  charges  for  extra 
baggage  and  sleeping  car  accommodations  are  to  be  reduced  in  a 
corresponding  degree,  the  net  income  of  the  interstate  carriers  of 
the  state  will  be  cut  six  millions  of  dollars  below  what  it  would 
be  under  intrastate  rates  on  the  same  leved  with  interstate  rates. 
Under  ||  3  and  4  of  §  13  and  §  15a,  as  enacted  in  §§  416  and 
422,  respectively,  of  the  Transportation  Act  of  1920  (which,  are 
given  in  part  as  the  margin*),  are  such  reduction  and  disparity 

1  ParagrapliB  3  and  4  of  §  13  of  §  416  and  §  16  a  of  §  422  of  the  same 
act  are  as  foUows: 

"(3)  Whenever  in  any  investigation  under  the  provisions  of  this  act,  or 
in  any  investigation  instituted  upon  petition  of  the  carrier  concerned,  which 
petition  is  hereby  authorized  to  be  filed,  there  shall  be  brought  in  issue  any 
rate,  fare,  charge,  classification,  regulation,  or  practice,  made  or  imposed 
by  authority  of  any  state,  or  initiated  by  the  President  during  the  period 
of  Federal  control,  the  Commission,  before  proceeding  to  hear  and  dispose 
of  such  issue,  shall  cause  the  state  or  states  interested  to  be  notified  of  tho 
proceeding.  The  Commission  may  confer  with  the  authorities  of  any  state 
having  regulatory  jurisdiction  over  the  class  of  persons  and  corporations 
subject  to  this  act  with  respect  to  the  relationship  between  rate  structures 
and  practices  of  carriers  subject  to  the  jurisdiction  of  such  state  bodies 
and  of  the  Commission;  and  to  that  end  is  authorized  and  empowered,  under 
rules  to  be  prescribed  by  it,  and  which  may  be  modified  from  time  to  time, 
to  hold  joint  hearings  with  any  such  state  regulating  bodies  on  any  matters 
wherein  the  Commission  is  empowered  to  act  and  where  the  rate- making 
authority  of  a  state  is  or  may  be  affected  by  the  action  taken  by  the  Com- 
mission. The  Commission  is  also  authorized  to  avail  itself  of  the  co-opera- 
tion, services,  records,  and  facilities  of  such  state  authorities  in  the  enforce- 
ment of  any  provision  of  this  act. 

"(4)  Whenever  in  any  such  investigation  the  Commission,  after  full  hear- 
ing, finds  that  any  such  rate,  fare,  charge,  classification,  regulation,  or  prac- 
tice causes  any  wndkie  or  wnreasonable  advantages,  preference,  or  preftuiic^ 
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an  "undue,  unreasonable,  and  unjust  discrimination  against  in- 
terstate or  foreign  Qommerce"  which  the  Interstate  Commerce 
Commission  may  remove  by  raising  the  intrastate  fares  ?  A  short 
reference  to  the  circumstances  inducing  the  legislation,  and  a 
summary  of  its  relevant  provisions,  will  aid  the  answer  to  this 
question. 

The  Interstate  Commerce  Act  of  February  4,  1887  (24  Stat. 
at  L.  379,  chap.  104,  Comp.  Stat.  §  8563,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  337),  was  enacted  by  Congress  to  prevent  interstate  rail- 
road carriers  from  charging  unreasonable  rates  and  from  unjustly 
discriminating  between  persons  and  localities.     The  railroads 
availed  themselves  of  the  weakness  and  cumbrous  machinery  of 
the  original  law  to  defeat  its  purpose,  and  this  led  to  various 
amendments,  culminating  in  the  amending  Act  of  June  18,  1910 
(36  Stat,  at  L.  639,  chap.  309),  in  which  the  authority  of  the 
Commission  in  dealing  with  the  carriers  was  made  summary 
and  eflFectively  complete.    Whatever  the  causes,  the  fact  was  that 
the  carrying  capacity  of  the  railroads  did  not  thereafter  develop 
proportionately  with  the  growth  of  the  country,  and  it  became 

^  between  persona  or  localities  in  intrastate  commerce  on  the  one  hand 

^^d  interstate  or  foreign  commerce  on  the  other  hanui,  or  any  unduef  un- 

^'^^onahle,  or  unjust  discrimination  against  interstate  or  foreign  commerce, 

^hich  i^  hereby  forbidden  and  declared  to  be  unlaioful,  it  shall  prescribe 

^^  fate,  fare,  or  charge,  or  the  maximum  or  minimum,  or  maximum  and 

'0UI1U3I1,  thereafter  to  be  charged,   and   the  classification,  regulation,  or 

Practice   thereafter  to  be  observed,   in  such  manner   as,  in   its  judgment, 

'"©move  such  advantage,  preference,  prejudice,  or  discrimination.     Such 

®®*    fares,    charges,    classifications,    regulations,    and    practices    shall    be 

^rv©^  while  in  effect  by  the  carriers  parties  to  such  proceeding  affected 

^®oy,  the  law  of  any  state  or  the  decision  or  order  of  any  state  authority 

,^®  Contrary  notwithstanding." 

^^tion  422  of  the  Transportation  Act  1920,  41  Stat,  at  L.  488. 
j^       ®  interstate  Ck)mmerce  Act  is  further  amended  by  inserting,  after  §  16 
««t^  lection,  to  be  known  as  §  15a,  and  to  read  as  follows: 
.,  f^tion  16a  (1)     .    .    . 
^^   ^^^     In  the  exercise  of  its  power  to  prescribe  just  and  reasonable  rates 
^      ^^lumission  shall   initiate,  modify,  establish  or  adjust  such   rates  so 
^  .   ^^rriers  as  a  whole  (or  as  a  whole  in  each  of  such  rate  groups  or  terri- 
L    ^^    as  the  Coimmission  may  from  time  to  time  designate)    will,  under 
I    ^^^>    efficient  and  economical   management  and   reasonable  expenditures 
^^intenance  of  way,  structures  and  equipment,  earn  an  aggregate  annual 
^ftilway  operating  income  equal,  as  nearly  as  may  be,  to  a  fair  return 
P^U   the  aggregate  value  of  the  railway  property  of  such  carriers  held 
^''  ^n^  used  in  the  service  of  transportation.     .    •    . 
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difficult  for  them  to  secure  additional  investment  of  capital  on 
feasible  terms.  When  the  extraordinary  demand  for  transporta* 
tion  arose  in  1917,  the  Congress  and  the  President  concluded  to 
take  over  all  the  railroads  intQ  the  management  of  the  Federal 
government^  and  by  joint  use  of  facilities,  which  the  Anti-trust 
Law  was  thought  to  forbid  under  private  management,  and  by  use 
of  government  credit,  to  increase  their  effectiveness.  This  was 
done  by  appropriate  legislation  and  Executive  action  under  the 
war  power.  From  January  1,  1918,  until  March  1,  1920,  when 
the  Transportation  Act  went  into  effect,  the  common  carriers  by 
steam  railroad  of  the  country  were  operated  by  the  Federal  Gov- 
ernment. Due  to  the  rapid  rise  in  the  prices  of  material  and 
labor  in  1918  and  1919,  the  expenses  of  their  operation  had 
enormously  increased  by  the  time  it  was  proposed  to  return  the 
railroads  to  their  owners.  The  owners  insisted  that  their  prop- 
erties could  not  be  turned  back  to  them  by  the  Government  for 
useful  operation  without  provision  to  aid  them  to  meet  a  situa- 

"(3)  The  Commission  shaU  from  time  to  time  determine  and  make  public 
what  percentage  of  such  aggregate  property  value  constitutes  a  fair  return 
thereon,  and  such  percentage  shall  be  uniform  for  all  rate  groups  or  terri- 
tories which  may  be  designated  by  the  Commission.  In  making  such  deter- 
mination, it  shall  give  due  consideration,  among  other  things,  to  the  trans- 
portation needs  of  the  country  and  the  necessity  ( under  honest,  efficient  and 
economical  management  of  existing  transportation  facilities)  of  enlarging 
such  facilities  in  order  to  provide  the  people  of  the  United  Stat«s  with 
adequate  transportation:  Provided,  that  during  the  two  years  beginning 
March  1st,  1920,  the  Commission  shall  take  as  such  fair  return  a  sum 
equal  to  5^  per  centum  of  such  aggregate  value,  but  may,  in  its  discretion, 
add  thereto  a  sum  not  exceeding  )  of  1  per  centum  of  such  aggregate  value 
to  make  provision  in  whole  or  in  part  for  improvements,  betterments  or 
equipment,  which,  according  to  the  accounting  system  prescribed  by  the 
Commission,  are  chargeable  to  capital  account. 

"(4)  For  the  purposes  of  this  section,  such  aggregate  value  of  the  prop- 
erty of  the  carriers  shall  be  determined  by  the  Commission  from  time  to 
time  and  as  often  as  may  be  necessary.  The  Commission  may  utilitze  the 
results  of  its  investigation  under  §  19a  of  this  act  in  so  far  as  deemed 
by  it  available,  and  shall  give  due  consideration  to  all  the  elements  of 
value  recognized  by  the  law  of  the  land  for  rate-making  purposes,  and  shall 
give  to  the  property  investment  account  of  the  carriers  only  that  consid- 
eration which  under  such  law  it  is  entitled  to  in  establishing  values  for 
rate-making  purposes.  Whenever  pursuant  to  §  19a  of  this  act,  the  value 
of  the  railway  property  of  any  oarrier  held  for  and  used  in  the  service 
of  transportation  has  been  j&nally  ascertained,  the  value  so  ascertained 
shall  be  deemed  by  the  Commission  to  be  the  value  thereof  for  the  purpose 
of  determining  such  aggregate  value." 
P  U.R.I  922C. 
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tion  in  which  they  were  likely  to  face  a  demoralizing  lack  of 
credit  and  income.  Congress  acquiesced  in  this  view.  The 
Transportation  Act  of  1920  was  the  result  It  was  adopted  after 
elaborate  investigations  by  the  Interstate  Commerce  Committees 
of  the  two  Houses/ 

Under  title  2  it  made  provision  for  the  termination  of  Federal 
control  March  1,  1920,  for  the  refunding  of  the  carriers^  indebt- 
edness to  the  United  States,  and  for  a  guaranty  for  six  months  to 
the  carriers  of  an  income  equal  to  the  wartime  rental  for  their 
properties,  and  directed  that  for  two  years  following  the  termina- 
tion of  Federal  control,  the  Secretary  of  the  Treasury,  upon  cer- 
tificate of  the  Commission,  might  make  loans  to  the  carriers  not 
exceeding  the  maximum  amount  recommended  in  the  certificate, 
out  of  a  revolving  fund  of  $300,000,000. 

Under  title  4,  amendments  were  made  to  the  Interstate  Com- 
merce Act  which  included  §  13,  TT  3  and  4,  and  §  15a,  already 
quoted  in  the  margin.  The  former  for  the  first  time  authorizes 
the  Commission  to  deal  directly  with  intrastate  rates  where  they 
are  unduly  discriminating  against  interstate  commerce, — a  power 
already  indirectly  exercised  as  to  persons  and  localities,  with  ap- 
proval of  this  court,  in  the  Shreveport  and  other  cases.  The 
latter,  the  most  novel  and  most  important  feature  of  the  act, 
requires  the  Commission  so  to  prescribe  rates  as  to  enable  the 
carriers  as  a  whole,  or  in  groups  selected  by  the  Commission,  to 
earn  an  aggregate  annual  net  railway  operating  income  equal  to 
a  fair  return  on  the  aggregate  value  of  the  railway  property  used 
in  transportation.  For  two  years,  the  return  is  to  be  6^  per  cent, 
with  i  per  cent  for  improvements,  and  thereafter  is  to  be  fixed 
by  the  Commission. 

The  act  sought  to  avoid  excessive  incomes  accruing,  under  the 
operation  of  §  15a,  to  the  carriers  better  circuits tanced,  by  using 
the  excess  for  loans  to  the  others  and  for  other  purposes.  The  act 
further  put  under  the  control  of  the  Interstate  Commerce  Com- 
mission, 1st,  the  issuing  of  future  railroad  securities  by  the  inter- 
state carriers ;  2d,  the  regulation  of  their  car  supply  and  distri- 
bution and  the  joint  use  of  terminals ;  and,  3d,  their  construction 
of  new  lines,  and  their  abandonment  of  old  lines.  The  validity 
of  some  of  these  provisions  has  been  questioned.  Upon  that  we 
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express  no  opinion.  We  only  refer  to  them  to  show  the  scope  of 
the  congressional  purpose  in  the  act. 

It  is  manifest  from  this  very  condensed  recital  that  the  act 
made  a  new  departure.  Theretofore  the  control  which  Congress, 
through  the  Interstate  Commerce  Commission,  exercised,  was 
primarily  for  the  purpose  of  preventing  injustice  by  unreason- 
able or  discriminatory  rates  against  persons  and  localities,  and 
the  only  provisions  of  the  law  that  inured  to  the  benefit  of  the  car- 
riers were  the  requirement  that  the  rates  should  be  reasonable  in 
the  sense  of  furnishing  an  adequate  compensation  for  the  particu- 
lar service  rendered,  and  the  abolition  of  rebates.  The  new  meas- 
ure imposed  an  affirmative  duty  on  the  Interstate  Commerce  Com* 
mission  to  fix  rates  and  to  take  other  important  steps  to  maintain 
an  adequate  railway  service  for  the  people  of  the  United  States. 
This  is  expressly  declared  in  §  15a  to  be  one  of  the  purposes  of 
the  bill. 

Intrastate  rates  and  the  income  from  them  must  play  a  most 
important  part  in  maintaining  an  adequate  national  railway  sys- 
tem. Twenty  per  cent  of  the  gross  freight  receipts  of  tlie  rail- 
roads of  the  country  are  from  intrastate  traffic,  and  50  per  cent 
of  the  passenger  receipts,  the  ratio  of  the  gross  intrastate  revenue 
to  the  interstate  revenue  is  a  little  less  than  one  to  three.  If 
the  rates,  on  which  such  receipts  are  based,  are  to  be  fixed  at  a 
substantially  lower  level  than  in  interstate  traffic,  the  share  which 
the  intrastate  traffic  will  contribute  will  be  proportionately  less. 
If  the  railways  are  to  earn  a  fixed  net  percentage  of  income,  the 
lower  the  intrastate  rates,  the  higher  the  interstate  rates  may  have 
to  be.  The  effective  operation  of  the  act  will  reasonably  and  just- 
ly require  that  intrastate  traffic  should  pay  a  fair  proportionate 
share  of  the  cost  of  maintaining  an  adequate  railway  system. 
Section  15a  confers  no  power  on  the  Commission  to  deal  with  the 
intrastate  rates.  What  is  done  under  that  section  is  to  be  done 
by  the  Commission  "in  the  exercise  of  its  powers  to  prescribe  just 
and  reasonable  rates ;  "  i.  e.,  powers  derived  from  previous  amend- 
ments to  the  Interstate  Commerce  Act,  which  have  never  been 
construed  or  used  to  embraee  the  prescribing  of  intrastate  rates. 
When  we  turn  to  ^  4,  §  13,  however,  and  find  the  Commission  for 
the  first  time  vested  with  a  direct  power  to  remove  "any  undue, 
unreasonable,  or  unjust  discrimination  against  interstate  or  for- 
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€ign  commerce,"  it  is  impoiSsible  to  escape  the  dovetail  relation 
between  that  provision  and  the  purpose  of  §  16a.  If  that  purpose 
is  interfered  \vith  by  a  disparity  of  intrastate  rates,  the  Commis- 
sion is  authorized  to  end  the  disparity  by  directly  removing  it, 
because  it  is  plainly  an  "undue,  unreasonable,  and  unjust  dis- 
crimination against  interstate  or  foreign  commerce,"  within  the 
ordinary  meaning  of  those  words. 

Counsel  for  appellants,  not  able  to  satisfy  their  meaning  by 
tbe  suggestion  of  any  other  discrimination  to  which  they  apply, 
we  forced  to  the  position  that  the  words  are  tautological  and  a 
mere  repretition  of  "any  undue  or  unreasonable  advantage,  pref- 
erence or  prejudice  as  between  persons  and  localities  in  intrastate 
commerce  on  the  one  hand  and  interstate  or  foreign  conomerce  on 
the  other  hand,"  which  precede  them.  In  view  of  their  apt  appli- 
cation to  the  most  important  purpose  of  the  legislation,  we  are  not 
at  liberty  to  take  such  a  view.  If  "undue,  unreasonable  and  un- 
just discrimination  against  interstate  or  foreign  commerce"  are 
tautological,  why  are  they  followed  by  the  phrase  "which  is  here- 
by prohibited  and  declared  to  be  unlawful  ? "  To  accompany  a 
meaningless  phrase  with  words  of  such  special  emphasis  would  be 
unusual. 

It  is  urged  that  in  previous  decisions,  notably  the  Minnesota 
Ba.te  Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48.  L.E.A.(KS.)  1151,  the  Shreveport  Case,  234  U.  S.  342,  58 
I.  ed.  1341,  34  Sup.  Ct  Eep.  833,  supra,  and  the  Illinois  C.  R. 
Co.  Case,  245  U.  S.  493,  62  L.  ed.  425,  P.U.R.1918C,  1279,  38 
Sup.  Ct  Rep.  170,  supra,  the  expression  "unjust  discrimination 
against  interstate  commerce"  was  often  used  when,  as  the  law 
then  was,  it  could  only  mean  discrimination  as  between  persona 
and  localities,  and  therefore  that  it  is  to  be  given  the  same  limited 
meaning  here.  But,  here,  the  general  words  are  used  after  dis- 
crimination against  persons  and  localities  have  been  specifically 
mentioned.  The  natural  inference  is  that,  even  if  they  include 
what  has  gone  before,  they  mean  something  more.  When  we  find 
that  they  aptly  include  a  kind  of  discrimination  against  inter- 
state commerce  which  the  operation  of  the  new  act  for  the  first 
time  makes  important,  and  which  would  seriously  obstruct  its 
chief  purpose,  we  cannot  ignore  their  necessary  effect. 

[3]  Counsel  for  appellants  are  driven  by  the  logic  of  their 
P.U.R.1922C. 
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poaition  to  maintain  that  the  valuation  required  for  the  purposes 
of  §  15a  to  be  ascertained  pursuant  to  §  19a  of  the  Interstate 
Commerce  Act  (March  1,  1913,  37  Stat,  at  L.  YOl,  chap.  92, 
Comp.  Stat  §  8591,  4  Fed.  Stat.  Anno.  2d  ed.  p.  495 ;  amended 
February  28,  1920,  41  Stat,  at  L.  493,  chap.  91)  is  to  be  only  of 
that  part  of  the  property  and  equipment  of  the  interstate  carriers 
which  is  used  in  commerce  among  the  states,  and  must  be  segre- 
gated from  that  used  in  intrastate  commerce.  This  is  contrary  to 
the  construction  which,  since  the  enactment  of  §  19a,  March  1, 
1913,  the  Commission  has  put  upon  that  section  in  carrying  out 
its  injunction.  It  is  inadmissible.  The  language  of  §  15a  re- 
futes such  interpretation.  The  percentage  is  to  be  calculated  on 
*  "the  aggr^ate  value  of  the  railway  property  of  such  carriers  held 
for  and  used  in  the  service  of  transportation."  To  impose  on  the 
Commission  the  duty  of  separating  property  used  in  the  two  serv- 
ices when  so  much  of  it  is  used  in  both,  and  to  do  this  in  a  reason- 
ably short  time  for  practical  use,  as  contemplated  by  the  statute, 
would  be  to  assign  it  a  well-nigh  impossible  task.  T^is,  of  itself, 
prevents  our  giving  the  words  such  a  construction  unless  they 
clearly  require  it.    They  certainly  do  not 

It  is  objected  here,  as  it  was  in  the  Shreveport  Case,  that  orders 
of  the  Commission  which  raise  the  intrastate  rates  to  a  level  of 
the  interstate  structure  violate  the  specific  proviso  of  the  original 
Interstate  Commerce  Act,  repeated  in  the  amending  acts,  that 
the  Commission  is  not  to  regulate  traffic  wholly  within  a  state.  To 
this,  the  same  answer  must  be  made  as  was  made  in  the  Shreve- 
port Case  (234  U.  S.  342,  358,  58  L.  ed.  1341, 1351,  34  Sup.  Ct 
Rep.  833),  that  such  orders  as  to  intrastate  traffic  are  merely  in- 
cidental to  the  regulation  of  interstate  commerce,  and  necessary 
to  its  efficiency.  Effective  control  of  the  one  must  embrace  some 
control  over  the  other,  in  view  of  the  blending  of  both  in  actual 
operation.  The  same  rails  and  the  same  cars  carry  both.  The 
same  men  conduct  them.  Commerce  is  a  unit  and  does  not  regard 
state  lines,  and  while,  under  the  Constitution,  interstate  and  in- 
trastate commerce  are  ordinarily  subject  to  regulation  by  different 
sovereignties,  yet  when  they  are  so  mingled  together  that  the  su- 
preme authority,  the  nation,  cannot  exercise  complete,  effective 
control  over  interstate  commerce  without  incidental  regulation  of 
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intrastate  commerce,  such  incidental  regulation  is  not  an  invasion 
of  state  authority  or  a  violation  of  the  proviso. 

[4]  Great  stress  is  put  on  the  legislative  history  of  the  Trans- 
portation Act  to  show  that  the  bill  was  not  intended  to  confer  on 
the  Commission  power  to  remove  any  discrimination  against  in- 
terstate commerce  involved  in  a  general  disparity  between  inter- 
state and  intratsate  rates*  Committee  reports  and  explanatory 
statements  of  members  in  charge,  made  in  presenting  a  bill  for 
passage,  have  been  held  to  be  a  legitimate  aid  to  the  interpreta- 
tion of  a  statute  where  its  language  is  doubtful  or  obscure.  Du- 
plex Printing  Press  Co.  v.  Deering,  264  U.  S.  443,  475,  65  L.  ed. 
354, 16  A.L.R.  196,  41  Sup.  Ct.  Rep.  172,  But  when,  taking  the 
act  as  a  whole,  the  effect  of  the  language  used  is  clear  to  the 
court,  extraneous  aid  like  this  cannot  control  the  interpretation. 
Pennsylvania  R.  Co.  v.  International  Coal  Min.  Co.  230  U.  S. 
184,  198,  67  L.  ed.  1446,  1451,  33  Sup.  Ct  Rep.  893,  Ann. 
Cas.  1915A,  315;  Caminetti  v.  United  States,  242  U.  S.  470, 
490,  61  L.  ed.  442,  458,  L.R.A.1917F,  502,  37  Sup.  Ct  Rep. 
192,  Ann.  Cas.  1917B,  1168.  Such  aids  are  only  admissible  to 
solve  doubt,  and  not  to  create  it  For  the  reasons  given,  we  have 
no  doubt  in  this  case. 

[5]  Counsel  for  the  appellants  have  not  contested  the  con- 
stitutional validity  of  the  statute,  construed  as  we  have  construed 
it,  although  the  counsel  for  the  state  commissions,  whom  we  per- 
mitted to  file  briefs  as  amici  curiae,  have  done  so.  The  principles 
laid  down  by  this  court  in  the  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  352,  432,  433,  57  L.  ed.  1511,  1555,  48 
L.R.A.(N.S.)  1151,  33  Sup.  Ct  Rep.  729,  Ann.  Cas.  1916A, 
18,  the  Shreveport  Case,  234  U.  S.  342,  361,  58  L.  ed.  1341, 
1348,  34  Sup.  Ct  Rep.  833,  and  the  Illinois  C.  R.  Co.  Case,  245 
U.  S.  493,  506,  62  L.  ed.  425,  437,  P.U.R.1918C,  279,  38  Sup. 
Ct.  Rep.  170,  which  are  rate  cases,  and  in  the  analogous  cases  of 
Baltimore  &  O.  R.  Co.  v.  Interstate  Commerce  Commission,  221 
U.  S.  612,  618,  55  L.  ed.  878,  882,  31  Sup.  Ct  Rep.  621 ;  South- 
em  R.  Co.  V.  United  States,  222  U.  S.  20,  26,  27,  56  L.  ed.  72, 
74,  75,  32  Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A.  822 ;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N.  H.  &  H.  R.  Co.)  223 
TJ.  S.  1,  48,  51,  56  L.  ed.  327,  845,  347,  38  L.R.A.(KS.)  44,  32 
Sup.  Ct.  Rep.  169,  1  K  C.  0.  A.  875,  we  think,  leave  no  room 
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for  discussion  on  this  point*  Congress,  in  its  control  of  its  inter- 
state  commerce  system,  is  seeking  in  the  Transportation  Act  to 
make  the  system  adequate  to  the  needs  of  the  country  by  securing 
for  it  a  reasonably  compensatory  return  for  all  the  work  it  does. 
The  states  are  seeking  to  use  that  same  system  for  intrastate 
traffic.  That  entails  large  duties  and  expenditures  on  the  inter- 
state commerce  system  which  may  burden  it  unless  compensation 
is  received  for  the  intrastate  business  reasonably  proportionate  to 
that  for  the  interstate  business.  Congress,  as  the  dominant  con- 
troller of  interstate  commerce,  may,  therefore,  restrain  undue 
limitation  of  the  earning  power  of  the  interstate  commerce  sys- 
tem in  doing  state  work.  The  affirmative  power  of  Congress  in 
developing  interstate  commerce  agencies  is  clear.  Wilson  v» 
Shaw,  204  U.  S.  24,  51  L.  ed.  351,  27  Sup.  Ct.  Rep.  233 ;  Luxton 
V.  North  River  Bridge  Co.  153  U.  S.  525,  38  L.  ed.  808,  14  Sup. 
Ct.  Rep.  891 ;  California  v.  Central  P.  R.  Co.  127  U.  S.  1,  39,  32 
L.  ed.  150,  157,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073. 
In*such  development,  it  can  impose  any  reasonable  condition  on  a 
state's  use  of  interstate  carriers  for  intrastate  commerce  it  deems 
necessary  or  desirable.  This  is  because  of  the  supremacy  of  the 
national  power  in  this  field. 

In  Minnesota  Rate  Cases,  230  U.  S.,  supra,  where  relevant 
cases  were  carefully  reviewed,  it  was  said,  p.  399 :  **The  authori- 
ty of  Congress  extends  to  every  part  of  interstate  commerce,  and 
to  every  instrumentality  or  agency  by  which  it  is  carried  on ;  and 
the  full  control  by  Congress  of  the  subjects  committed  to  its  regu- 
lation is  not  to  be  denied  or  thwarted  by  the  commingling  of  inter- 
state and  intrastate  operations.  This  is  not  to  say  that  the  nation 
may  deal  with  the  internal  concerns  of  the  state,  as  such,  but  that 
the  execution  by  Congress  of  its  constitutional  power  to  regulate 
interstate  commerce  is  not  limited  by  the  fact  that  intrastate 
transactions  may  have  become  so  interwoven  ther*^with  that  the 
effective  government  of  the  former  incidentally  controls  the  latter. 
This  conclusion  necessarily  results  from  the  supremacy  of  the 
national  power  within  its  appointed  sphere.^' 

It  is  said  that  our  conclusion  gives  the  Commission  unified  con- 
trol of  interstate  and  intrastate  commerce.  It  is  only  unified  to 
the  extent  of  maintaining  efficient  regulation  of  interstate  com- 
merce under  the  paramount  power  of  Congress.     It  does  not  in- 
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voire  general  regulation  of  intrastate  commeroe.  Action  of  the 
Interstate  Commerce  Commission  in  this  regard  should  be  direct- 
ed to  substantial  disparity  which  operates  as  a  real  discrimina- 
tion against,  and  obstruction  to,  interstate  commerce,  and  must 
leave  appropriate  discretion  to  the  state  authorities  to  deal  with 
intrastate  rates  as  between  themselves  on  the  general  level  which 
the  Interstate  Commerce  Commission  has  found  to  be  fair  to  in- 
terstate commerce. 

It  may  well  turn  out  that  the  effect  of  a  general  order  in  in- 
creasing all  rates,  like  the  one  at  bar,  will,  in  particular  localities, 
reduce  income  instead  of  increasing  it,  by  discouraging  patronage. 
Such  cases  would  be  within  the  saving  clause  of  the  order  herein, 
and  make  proper  an  application  to  the  Interstate  Commerce  Com- 
mission for  appropriate  exception.  So,  too,  in  practice,  when  the 
state  Commissions  shall  recognize  their  obligation  to  maintain  a 
proportionate  and  equitable  share  of  the  income  of  the  carriers 
from  intrastate  rates,  conference  between  the  Interstate  Commerce 
Commission  and  the  state  Commissions  may  dispense  with  the 
necessity  for  any  rigid  Federal  order  as  to  the  intrastate  rates, 
and  leave  to  the  state  Commissions  power  to  deal  with  them  and 
increase  them  or  reduce  them  in  their  discretion. 

The  order  of  the  District  Court,  granting  the  interlocutory  in- 
junction, is  affirmed. 


COIiORADO  PUBIilG  VTILITICS  COMMISSION. 

BE  RALPH  McGLOCHLIN. 

[Decision  No.  518,  AppUcation  No.  134.] 

Certificates  of  convenience  and  necessity  —  AutontolHles  —  Com' 
petition  —  Damage  to  roads, 

A  certificate  for  the  operation  of  an  automobile  passenger  and 
freight  line  should  be  refused  when  it  appears  that  existing  railroad 
service  adequately  meets  public  need,  especially  so  in  view  of  the  fact 
that  motor  busss  or  trucks  cause  damage  to  roads  far  in  excess  of  the 
damage  caused  by  private  cars  and  do  not  contribute  a  due  proportion 
to  the  cost  of  highway  construction  and  maintenance. 

[March  8,  1922.] 
P.U.R.1922a 
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Application  for  a  certificate  of  public  convenience  and  neces- 
sity for  the  operation  of  an  automobile  passenger  and  freight 
line;  application  refused. 

Appearances:  For  the  Applicant,  Leroy  J.  Williams;  for 
the  Denver  and  Rio  Grande  Western  Railroad  Company,  Thomas 
R.  Woodrow. 

By  the  Commission:  The  application  herein  was  filed  with 
this  Commission  April  25,  1921,  and  was  set  down  for  hearing 
and  was  heard  in  the  Hearing  Room  at  the  State  Capitol,  Denver, 
Colorado,  Thursday,  January  19,  1922. 

Alexander  R.  Baldwin,  receiver  of  the  property  of  The  Denver 
and  Rio  Grande  Western  Railroad  Company,  by  his  attorneys, 
E.  N,  Clark  and  Thomas  R.  Woodrow,  filed.  May  10,  1921, 
protest  on  behalf  of  the  railroad  company  against  the  granting 
of  a  certificate  under  this  application.  Since  the  filing  of  the 
protest,  the  Receiver  has  been  discharged  and  the  railroad  has 
passed  into  the  hands  of  The  Denver  and  Rio  Grande  Western 
Railroad  Company. 

The  applicant,  Ralph  McGlochlin,  asks  that  the  Commission 
grant  him  a  certificate  of  convenience  and  necessity  for  the  estab- 
lishment and  operation  of  an  automobile  passenger  line  between 
Glenwood  Springs  and  State  Bridge,  via  Wolcott,  all  of  which 
points  are  within  the  confines  of  Garfield  and  Eagle  counties, 
Colorado.  The  proposed  line,  starting  at  Glenwood  Springs, 
would  run  over  the  state  highway  through  Garfield  county,  to  the 
county  line  in  Eagle  county,  thence  through  Eagle  county  through 
the  towns  of  Dotsere,  Gypsum,  Eagle,  and  Wolcott  and  terminate 
at  State  Bridge,  Colorado,  on  the  Denver  and  Salt  Lake  Railroad. 

More  than  $600,000  has  been  expended  9n  about  fifteen  miles 
of  state  highway  through  the  canon,  along  the  Colorado  river, 
east  of  Glenwood  Springs.  It  forms  an  important  link  in  the 
highways  between  eastern  Colorado  and  Utah  and  California  and 
for  scenic  beauty  is  unsurpassed  in  the  western  country. 

It  was  brought  out  at  this  hearing  that  the  petitioner  intended 
to, limit  the  operation  of  his  auto  busses  to  only  four  months  in 
the  year ;  namely,  June,  July,  August,  and  September,  when  he 
could  operate  at  the  minimum  of  expense  and  maximum  of  profit. 

This  service  is  claimed  to  be  not  only  a  convenience  but  a 
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necessity  as  well.  Obviously,  when  roads  are  muddy  in  Spring 
and  Fall  and  also  when  deep  snows  have  to  be  contended  with  by 
the  traveling  public  in  winter,  it  is  at  these  times,  if  ever,  when 
passenger  conveyances  become  not  only  a  convenience  but  an 
absolute  necessity  as  well.  Eight  at  this  time  is  when  this  ap- 
plicant proposes  to  cease  to  function  as  a  common  carrier,  which 
leads  this  Commission  to  the  conclusion  that  this  certificate  is 
sought  not  so  much  to  meet  the  conveniences  and  necessities  of 
the  traveling  public  as  it  is  for  private  gain. 

This  hearing  brought  out  the  fact  that  this  railroad  company 
actually  loses  money  on  its  through  travel,  while  the  profitable 
haul  comes  from  its  local  passenger  travel.  Even  at  this,  the 
fare  by  rail  from  Wolcott  to  Glenwood  Springs  is  only  $2.22, 
while  the  applicant  proposes  to  charge  $3  by  auto  bus,  between 
the  same  points. 

One  of  the  important  reasons  all^^ed  for  a  certificate,  by  this 
applicant,  was  the  fact  that  No.  1,  the  '^Scenic  Limited'*  of  the 
Denver  &  Rio  Grande  Western,  did  not  stop  at  Wolcott,  thus 
compelling  passengers  coming  over  from  State  Bridge  and  bound 
westward  to  remain  over  night  at  Wolcott  and  pay  hotel  bills. 
February  28,  1922,  the  railroad  company  issued  an  order,  effec- 
tive at  once,  that  train  No.  1  will  stop  on  flag  at  Wolcott  for 
passengers,  so  that  this  feature  of  the  argument  for  a  certificate 
Las  been  eliminated. 

The  evidence  introduced  in  this  case  shows  that  the  railroads 
in  Colorado  paid  in  1921  State  road  taxes  aggregating  $159,- 
876.42.  Of  this  amount  the  Denver  &  Rio  Grande  Western 
Railroad  contributed  for  roads  for  the  1921  period,  $45,207.12. 
In  1921,  this  road  paid  in  taxes  in  Eagle  county  $61,240.09  and 
of  this  amount  the  Denver  &  Rio  Grande  Western  contributed 
to  the  county  road  tax  of  said  Eagle  county,  $16,709.89. 

The  testimony  also  shows  that  the  Denver  &  Rio  Grande  West- 
ern Railroad  Company  paid  Garfield  county  in  1921  taxes  to 
the  amount  of  $92,656.85,  and  of  this  amount  $21,314.05  was 
for  the  upkeep  and  construction  of  roads. 

The  vehicle  registration  report  of  Colorado,  compiled  by  the 

secretary  of  state,  for  1921,  shows  that  Eagle  county  had  seven 

trucks  and  paid  in  revenue  to  the  state  the  sum  of  $54.25.    Also, 

that  Garfield  county  had  sixty-one  trucks  and  paid  into  the  state 
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treasury  $765.02,  or  a  total  for  the  two  counties  of  only  $819.27 
for  the  use  of  the  state  and  county  highways  that  the  trucks  use, 
while  the  Denver  &  Rio  Grande  Western  Railroad  had  to  pay 
in  the  same  two  counties,  for  the  same  period,  more  than  forty- 
six  times  as  much,  or  $38,023.94  for  roads  they  do  not' use  at  all. 

As  to  the  adequacy  of  service  for  the  town  of  Wolcott,  we  find 
No.  16  eastbound  Denver  &  Rio  Grande  Western  train  makes 
a  regular  stop  at  Wolcott  at  6 :  06  p.  m.,  No.  4,  also  eastbound, 
stops  on  flag  at  11 :  59  p.  m.,  while  No.  2  eastbound  at  7 :  55  a.  m., 
stops  on  flag  to  discharge  passengers  from  Glenwood  Springs  and 
points  west.  There  is  also  a  freight  train.  No,  94,  eastbound 
daily,  excepting  Sunday,  that  picks  up  and  discharges  passengers 
at  all  stations  between  Glenwood  Springs  and  Wolcott. 

Westbound  No.  15  stops  on  flag  at  Wolcott  at  9 :  28  a.  ic.  to 
pick  up  passengers  for  Eagle,  Gypsum,  Glenwood  Springs,  and 
other  intermediate  points  as  far  as  Grand  Junction.  No.  3  west- 
bound has  a  flag  stop  at  Wolcott  at  4 :  36  a.  m.  and  has  a  regular 
stop  at  Eagle  and  a  flag  stop  at  Gypsum  and  a  regular  stop  at 
Glenwood  Springs  and  all  other  points  of  considerable  importance 
as  far  as  Grand  Junction.  No.  1,  the  Scenic  Limite47  also  stops 
on  flag  at  Wolcott  at  8 :  45  p.  m.^  thus  taking  care  of  passengers 
from  State  Bridge,  whose  destination  is  westward  on  the  Denver 
&  Rio  Grande  Western.  In  addition  to  the  aforesaid  service, 
freight  train  No.  93  leaving  Wolcott  daily,  excepting  Sunday, 
at  1 :  38  p.  m.,  picks  up  and  discharges  passengers  at  all  stations 
westward  and  arrives  in  Glenwood  at  6 :  20  p.  m. 

Taking  into  consideration  the  size  of  the  town  of  Wolcott  and 
the  fact  that  the  traveling  public  have  access  to  three  trains,  in 
each  direction  on  Sunday,  and  that  there  are  four  available  trains 
both  east  and  west  every  other  day  in  the  year,  it  would  seem 
that  there  is  no  need  for  additional  passenger  service  between 
Glenwood  Springs  and  Wolcott.  In  fact,  we  believe  these  people 
are  far  better  oiF  than  those  of  many  more  populous  communities 
in  not  only  this  but  other  states  as  well.  A  reflex  of  the  con- 
ditions is  found  in  the  fact  that  the  total  ticket  sales  from  Wol- 
cott to  all  points  west,  including  Glenwood  Springs,  for  1921, 
amounted  to  only  $064.77. 

The  record  in  this  case  shows  the  Denver  &  Rio  Grande  West- 
ern, in  1921,  paid  in  Garfield  and  Eagle  counties  taxes  totalling 
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$153,896.94  and  that  over  $88,000  went  into  the  road  fund  of 
these  counties.  Viewing  this  whole  matter  from  the  point  of 
present  adequacy  of  transportation  facilities  and  in  the  light 
of  a  decent  regard  for  the  rights  of  others,  it  would  seem  un- 
equitable and  unjust  that  the  vast  sums  wrung  from  the  rail- 
roads, especially  in  the  shape  of  road  taxes,  should  be  used  to 
provide  means  to  encompass  their  own  destruction. 

Looking  at  all  the  facts  in  this  case,  it  would  seem  manifestly 
unfair  for  this  Commission  to  grant  a  certificate  .to  this  ap- 
plicant that  he  may  skim  off  the  cream  of  the  passenger  traffic 
during  the  summer  months  and  then  leave  the  railroad  to  battle 
with  the  elements  during  the  balance  of  the  year  when  railroad 
operations  are  a  heavier  financial  burden  and  passenger  travel 
is  exceedingly  light. 

But  leave  the  railroad  entirely  out  of  the  case  and  view  it 
only  from  the  standpoint  of  the  farmer  and  city  home  owner^ 
They  pay  a  very  large  proportion  of  taxes  assessed  for  highway 
instruction  and  maintenance.  Some  of  them  own  and  operate 
automobiles  and  some  do  not.  If  they  do,  the  damage  to  roads 
from  the  occasional  operation  of  their  light,  pneumatic  tired  cars 
is  practically  negligible:  They  seldom  use  the  roads  under 
weather  conditions  such  that  their  use  is  destructive,  while  at 
<;ertain  seasons  the  heavily  loaded  freight  and  passenger  trucks 
plough  back  and  forth  making  great  f urroughs  in  the  roads  regard- 
less both  of  conditions  and  consequences.  Under  weather  con- 
ditions producing  softened  roadbeds,  the  passage  of  a  single 
heavily  loaded  truck  will  do  greater  damage  to  a  highway  than 
would  the  passage  of  hundreds  of  ordinary  cars.  The  farmer  and 
the  city  home  owner  pays  the  bill,  and  the  136,336  passenger 
car  owners  of  the  state  are  grievously  wronged. 

Public  convenience  and  necessity,  by  which  must  be  under- 
stood the  convenience  and  necessity  of  the  people  at  large  as 
contradistinguished  from  the  convenience  and  necessity  of  a 
very  small  number  of  persons  who  seek  to  derive  a  profit  from 
the  farmers'  and  home  owners'  investment  in  roads,  never  con- 
templated that  the  truck  driver  should  destroy  that,  to  the  cost 
of  construction  of  which  he  contributed  little  or  nothing,  or  that 
he  should  reap  where  he  has  not  sown. 

(When  the  taxing  laws  of  this  state  are  so  amended  that  the 
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truck  driver  operating  over  state  highways  shall  contrihute  his 
due  proportion  to  the  cost  of  construction  and  maintenance  of 
our  highways,  then,  and  not  until  then,  can  this  Commission  re- 
gard his  use,  under  proper  conditions  and  restrictions,  of  a  great 
and  tremendously  expensive  public  facility  as  of  equal  dignity 
and  equal  benefit  to  the  people  with  the  moderate  use  thereof  by 
the  ordinary  taxpayer.) 

Viewing  this  case  in  all  its  aspects,  this  Commission  finds 
t^ere  is  no  existing  necessity  for  an  auto  bus  passenger  line 
between  Glenwood  Springs  and  Wolcott.  It  also  finds  that  the 
service  furnished  by  the  Denver  &  Rio  Grande  Western  Kail- 
road  Company  between  Glenwood  Springs  and  Wolcott  is  fully 
adequate  to  meet  the  reasonable  necessities  of  the  traveling  public 
during  the  entire  year. 

The  Colorado  PuWiV  Utilities  Act  limits  the  Commission's 
authority  over  the  issuance  of  certificates  of  convenience  and 
necessity  to  automobiles  in  competition  with  railroads.  As  there 
is  no  such  competition  between  Wolcott  and  State  Bridge,  the 
Conunission  holds  it  has  no  authority  over  this  part  of  the  route. 

For  the  aforesaid  reasons,  this  Commission  will  deny  the 
prayer  of  the  applicant  for  a  certificate  for  that  part  of  the  pro- 
posed route  between  Wolcott  and  Glenwood  Springs  on  the 
grounds  that  there  is  no  necessity  shown  to  exist  for  such  auto- 
mobile passenger  line. 


INDIANA  PUBLIC  SERVICK  COMMISSION. 

BE  NOBLESVILLE  HEAT,  LIGHT  &  POWER  COMPANY. 

[No.  5328.] 

Security  issues  —  Purpose  —  BedempUon  of  certificates  —  Resent^ 
hlance  to  stock  dividend, 

A  public  utility  having  a  large  surplus  accumulated  during  years 
when  dividends  were  withheld,  salaries  of  officials  were  insignificant* 
and  all  earnings  were  put  back  into  the  property,  may  be  allowed  to 
issue  common  stock  to  redeem  certificates  of  indebtedness  issued  to 
stockholders  and  payable  only  in  common  stock,  although  this  pro- 
cedure, is,  in  effect,  an  evasion  of  the  law  prohibiting  the  issue  of 
stock  dividends. 

[March  31,  1022.] 
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Petition  for  authority  to  deliver  to  stockholders,  shares  of 
common  stock  as  a  stock  dividend  or  for  the  purpose  of  redeem- 
ing certificates  of  indebtedness  previously  issued;  stock  issue 
authorized  for  the  purpose  of  redeeming  certificates  of  indebted- 
ness. 

Appearances:  Baker  and  Daniels,  attorneys  for  petitioner; 
R.  H.  Waltz,  for  the  town  of  Noblesville. 

Blessing,  Commissioner:  On  April  16,  1920,  the  Noblesville 
Heat,  Light  &  Power  Company  filed  with  the  Commission,  its 
petition  for  authority  to  transfer  $100,000  from  its  surplus  ac- 
count to  its  capital  account*  and  to  issue  and  deliver  to  its  com- 
mon stockholders  pro  rata,  1000  shares  of  common  capital  stock 
at  a  par  value  of  $100  per  share. 

Subsequent  to  the  filing  of  said  petition,  a  hearing  was  held 
before  the  Commission  on  May  3,  1920,  which  resulted  in  the 
denial  of  the  petition  in  this  cause  and  a  dismissal  of  the  case. 

Subsequent  to  the  Commission's  denial,  petitioner  filed  its 
complaint  in  the  Marion  superior  court,  asking  the  court  to 
mandate  this  Commission  to  authorize  the  issuance  of  the  stock 
prayed  for  in  its  petition. 

A  demurrer  was  filed  to  plaintiff's  complaint  in  said  Mai*ion 
superior  court  and  upon  a  hearing  and  argument  of  said  de- 
murrer, the  court  overruled  the  same. 

Since  that  time  no  further  action  has  been  taken  by  either 
party  before  the  court,  and  in  the  interim,  petitioner  filed  on 
January  7,  1922,  its  supplemental  petition  in  the  above  cause, 
the  averments  of  which  are  as  follows :  [Petition,  reciting  the 
history  of  the  case  and  alleging  that  the  dismissal  of  the  demurrer 
in  the  court  action  amounted  to  a  holding  that  the  Commission 
had  power  to  authorize  a  stock  dividend,  omitted.] 

While  this  petition  was  pending  and  before  final  action  was 
taken,  the  petitioner,  through  its  board  of  directors,  ordered 
issued  to  the  company's  common  stockholders  pro  rata  their 
holdings  in  common  stock  on  April  15,  1920,  certificates  of  in- 
debtedness of  the  company,  payable  and  redeemable  at  par  with- 
out interest,  only  in  the  common  stock  of  the  company.  Subse- 
quent to  said  corporate  action  the  petitioner  filed  its  second  sup- 
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plemental  petition  in  this  cause  on  March  11,  1922|  the  essential 
averments  of  which  are  as  follows : 

"Your  petitioner,  Noblesville  Heat,  Light  &  Power  Company, 
supplements  the  original  petition  £Qed  April  16,  1920,  in  this 
case  number  5328,  and  its  first  supplemental  petition  in  this 
case  number  6328  filed  January,  1922,  by  showing  to  your  Com- 
mission the  following: 

"By  proper  directorate  action,  duly  approved  by  the  common 
stockholders  of  the  company  at  a  proper  meeting  of  said  stock- 
holders, the  company,  on  March  2,  1922,  ordered  issued  to  the 
company's  common  stockholders,  pro-rata  their  holdings  of  com- 
mon stock  on  April  15,  1920,  certificates  of  indebtedness  of  the 
company,  j)ayable  and  redeemable  at  par,  without  interest,  only 
in  the  common  stock  of  the  company,  if  and  when  issued,  and 
not  otherwise,  said  certificates  of  indebtedness  to  represent  the 
interest  of  the  respective  stockholders  in  $100,000  of  the  com- 
pany's surplus;  that  pursuant  to  such  directorate  action,  approved 
as  aforesaid  by  the  stockholders,  the  company  has  issued  such 
certificates  of  indebtedness  to  its  common  stockholders,  pro  rata 
their  holdings  of  common  stock  on  April  15,  1920;  and  that 
said  certificates  of  indebtedness  in  the  total  amount  of  $100,- 
000  are  now  outstanding.  Your  petitioner  desires  to  redeem 
and  pay  said  certificates  of  indebtedness  by  issuing  to  the  re- 
spective holders  of  said  certificates  common  stock  of  the  company 
in  the  respective  ammmts  named  in  said  certificates,  and  in  the 
total  amount  of  $100,000. 

"Wherefore,  your  petitioner  (saving  and  reserving  to  itself 
all  of  its  rights  under  and  arising  out  of  Cause  No.  10666  in  the 
Marion  superior  court,  and  your  petitioner's  complaint  therein 
and  the  ruling  of  the  court  therein),  prays  the  Commission  to 
authorize  your  petitioner  to  transfer  $100,000  from  its  surplus 
account  to  its  capital  account,  and  to  issue  $100,000  of  common 
capital  stock,  divided  into  one  thousand  (1000)  shares  of  the 
par  value  of  $100  per  share,  and  to  issue  said  one  thousand  shares 
of  its  common  capital  stock  in  redemption  of  the  above  men- 
tioned certificates  of  indebtedness  in  the  total  sum  of  $100,000 ; 
and  your  petitioner  further  prays  the  Commission  to  issue  to 

your  petitioner  a  certificate  of  authority  in  the  premises,  pur- 
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■  r.ant  to  the  provisions  of  the  Shively-Spencer  Utility  Commis- 
sion Act  of  1913." 

After  due  notice  this  cause  was  heard  in  the  rooms  of  the 
Commission  on  March  6,  1922. 

Assuming  at  the  outset,  that  the  evidence  warrants  the  issuance 
of  this  stock,  the  only  other  question  involved  is  a  purely  legal 
one,  namely,  whether  or  not  under  the  Public  Service  Commis- 
sion Act,  it  is  lawful  for  the  public  utility  to  issue  a  stock 
dividend  as  prayed  in  the  first  supplemental  petition  or  to  issue 
common  stock  with  which  to  redeem  the  certificates  of  indebted- 
ness issued  to  the  common  stockholders,  all  as  set  forth  in  pe- 
titioner's second  supplemental  petition. 

The  Conunission  passed  on  the  stock  dividend  feature  of  this 
case  in  an  order  approved  September  17,  1920  (P.U.R1921A, 
193),  in  which  the  issuance  of  a  stock  dividend  by  petitioner 
was  denied,  and  the  reasons  for  denial  thereof  fully  set  forth. 

The  Commission  has  made  further  examination  of  the  au- 
thorities in  this  matter  and  is  confirmed  in  its  opinion  set  forth 
in  the  order  approved  on  said  l7th  day  of  September,  1920. 

The  question  then  arises — does  the  issuance  by  petitioner  of 
the  certificates  of  indebtedness  as  set  forth  in  its  second  sup- 
plemental petition  change  the  character  of  the  stock  to  be  issued 
for  the  purpose  of  redeeming  said  certificates  ? 

A  full  consideration  of  the  matter  indicates  that  the  issuance 
ly  petitioner  of  the  certificates  of  indebtedness  and  the  effort 
to  have  the  same  redeemed  by  an  issuance  of  common  stock  ap- 
proved by  this  Commission,  is  an  attempt  to  do  indirectly  what 
the  Commission  has  declared  the  petitioner  unable  to  do  directly, 
i:nd  were  the  Commission  to  hold  fast  to  a  strict  interpretation 
cf  petitioner's  action,  it  probably  would  be  justified  in  denying 
petitioner's  last  supplemental  petition. 

The  course  of  the  board  of  directors  and  the  stockholders  how- 
ever, was  brought  about  solely  for  the  purpose  of  securing  to 
the  stockholders  in  the  way  of  common  stock,  what  should  have 
been  paid  to  them  over  a  long  period  of  years  as  dividends. 

The  evidence  in  this  cause  fully  discloses  that  for  a  long 

(ourse  of  time  the  stockholders  have  bad  no  dividends;   that 

salaries  of  oflScials  were  insignificant  and  all  the  earnings  of  pe- 
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titioner  were  put  back  into  the  company's  holdings  in  the  way  of 
additions  and  betterments. 

Having  declared  stock  dividends  unlawful,  it  is  the  opinion 
of  the  Commission  that  the  stockholders  in  this  particular  case 
should  be  reimbursed  by  some  means  for  their  sacrifices  over 
this  long  period,  and  while  the  Commission  is  not  impressed  that 
the  issuance  of  cpmmon  stock  for  the  purpose  of  redeeming 
certificates  of  indebtedness  differentiates  such  stock  from  that 
of  a  stock  dividend,  yet  in  view  of  the  facts  in  this  cause  and 
the  unquestioned  surplus  of  petitioner,  the  Commission  is  of 
the  opinion  that  it  should  make  an  exception  to  the  rule  and 
grant  petitioner's  request. 

The  evidence  discloses  the  financial  condition  of  the  company 
and  the  following  exhibit,  of  which  there  is  no  evidence  to  the 
contrary,  discloses  that  the  surplus  on  petitioner's  books  ag- 
gregates an  amount  in  excess  of  $120,000.  [Trial  balance 
omitted.] 

The  Commission  finds,  therefore,  that  the  petitioner  should 
be  authorized  to  issue  $100,000  of  common  stock  to  the  com- 
pany's stockholders,  pro  rata  their  holdings  of  common  stock  on 
April  15,  1920,  for  the  purpose  of  redeeming  certificates  of  in- 
debtedness held  by  common  stockholders  of  said  company  at  par, 
and  for  no  other  purpose. 

McCardle,  Douglass,  concur. 
Van  Auken,  Barnard,  absent 


MISSOURI  SUPREME  COURT. 

STATE  EX  BEL.  CITY  OP  HARRISONVILLB 

V. 

PUBLIC  SERVICE  COMMISSION  et  al. 

[Nos.  23022,  23027.] 
(—  Mo.  — ,  236  S.  W.  852.) 

Cotnmission  —  Jurisdiction  —  Rate  franchises  and  contfHioto. 

1.  The  Missouri   Commission  has   power   to   prescribe  reasonable 
rates  notwithstanding  the  existence  of  maximum  rates  fixed  bj  mu- 
nicipal ordinances  or  franchise  contracts. 
P.U.R.1922C. 
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Bates  —  Reasonahleneaa  —  Burden  of  proof, 

2.  Rates  fixed  hj  a  Commission  order  are  prima  facie  lawful  and 
it  is  incumbent  upon  the  party  seeking  to  annul  or  set  aside  the  order 
to  produce  clear  and  satisfactory  evidence  that  the  rates  complained 
against  are  unreasonable  or  unlawful. 

Return  —  Recisonahlenesa  ^  Commission  findings  ^  Conclusiveness 
on  appeal, 

3.  Rates,  fixed  by  a  Commission  order,  increasing  utility  profits 
from  a  trifle  over  4  per  cent  to  6.83  per  cent  on  the  fair  value  of  the 
property  should  not  be  set  aside  by  a  court  as  unreasonable. 

Rates  —  Commission  powers  —  Grouping  —  Electricity, 

4.  The  Missouri  Commission  has  power  to  divide  cities  and  towns 
served  by  an  electric  system  into  two  groups  and  to  authorize  the 
same  rate  for  each  city  or  town  in  «  particular  group  when  the  evi- 
dence shows  that  it  is  impractical  and  indeterminable  for  a  fixed 
portion  of  the  expense  of  production  of  current  at  the  central  plant 
to  be  charged  against  the  various  towns. 

Appeal  and  review  —  Commission  orders  —  Conclusiveness. 

6.  Commission  orders  fixing  rates  will  be  accepted  by  a  court  as 
final  if  the  power  of  the  Commission  has  not  been  arbitrarily  exer- 
cised or  rates  established  which  are  unreasonable,  and  if  the  order 
made  is  not  violative  of  the  Constitution,  or  wanting  in  conformity 
to  statutory  authority,  and  is  supported  by  substantial  evidence. 

(Higbee,  J.,  dissents.) 

[December  ZQ,  1921.] 

En  hane. 

Appeal  from  a  Circuit  Court  judgment  setting  aside  a  Com- 
mission  order ;  judgment  reversed. 

Appearances :  E.  Perry  Spencer,  General  Counsel,  and  James 
D.  Lindsay,  Assistant  Counsel,  both  of  Jefferson  City,  for  ap- 
pellant Public  Service  Commission;  De  Armond  &  Maxey,  of 
Butler,  and  Busby,  Sparrow  &  Patterson,  of  Kansas  City,  for 
appellant  Green  Light  &  Power  Company;  Allen  B.  Glenn  and 
A,  A.  Whitsitt,  both  of  Harrisonville  (Peyton  A.  Parks,  of  Clin- 
ton, of  counsel),  for  respondent 

Elder,  J.:  This  is  an  appeal  from  a  judgment  rendered  by 
the  circuit  court  of  Henry  county  upon  a  writ  of  certiorari  di- 
rected to  the  Public  Service  Commission,  which  judgment  re- 
versed and  set  aside  the  findings  and  orders  of  the  Commission  in 
increasing  rates  for  electricity  furnished  by  the  Green  Light  & 
Power  Company,  in  so  far  as  such  findings  and  orders  affected 

rates  for  electric  service  rendered  in  the  city  of  Harrisonville. 
P.U.R.1922a  3  5 
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From  such  judgment  the  city  of  Harrisonville  has  appealed.  The 
Green  Light  &  Power  Company  having  intervened  in  the  cause^ 
an  appeal  was  likewise  taken  by  it.  The  two  appeals  were  con- 
solidated  and  argued  as  one  in  this  court.  We  shall  accordingly 
treat  of  them  together.  For  convenience  the  city  of  Harrison- 
ville will  be  referred  to  as  the  "City,"  the  Public  Service  Com- 
mission as  the  "Commission,"  and  the  Green  Light  &  Power  Com- 
pany as  the  "Company." 

The  facts  involved  are  substantially  as  follows: 
Prior  to  August,  1918,  the  City  was  the  owner  of  an  electric 
light  plant,  consisting  of  equipment  for  the  generation  of  current 
and  of  a  distribution  system,  which  plant  was  operated  by  the  City 
for  the  purpose  of  lighting  its  streets  and  furnishing  light  and 
power  to  its  citizens.  In  the  fall  of  1916  the  firm  of  Green  & 
Sons  purchased  the  electric  light  plant  at  the  city  of  Pleasant 
Hill  and,  in  1917,  began  the  construction  of  a  new  electric  power 
plant  at  that  city,  equipped  with  two  354  horse  power  boilers  with 
automatic  stokers,  two  turbogenerators,  feed  pumps,  heaters,  pip- 
ing, transformers  and  other  machinery  for  producing  current. 
In  November,  1917,  the  Company  was  organized,  taking  over  the 
property  formerly  owned  by  Green  &  Sons.  After  the  construc- 
tion uf  the  new  power  plant  at  Pleasant  Hill,  additional  trans- 
mission lines  were  built  and  distribution  systems  added  by  the 
Company  until  fourteen  other  cities  and  towns  in  Jackson,  Cass, 
Johnson,  Lafayette  and  Bates  counties  were  being  served.  In 
June,  1918,  the  Company  made  a  proposition  to  the  City  to  lease 
its  light  plant.  An  ordinance  passed  by  the  Board  of  Alderman, 
setting  forth  the  terms  of  the  proposed  lease,  was  duly  submitted 
to  the  people  of  the  City  at  an  election  held  August  16,  1918, 
and  the  sAme  was  ratified  by  a  majority  vote  of  the  citizens  voting. 
Pursuant  to  such  ordinance  a  lease  was  duly  entered  into  between 
the  City  and  the  Company,  under  date  of  Augnst^SG,  1918,  by 
which  the  City  leased  to  the  Company,  for  a  period  of  ten  years, 
the  light  plant  theretofore  operated  by  it. 

By  the  terms  of  the  lease  the  Company  took  over  the  plant  at 
an  appraised  valuation,  subsequently  fixed  at  $11,315.28,  with 
the  riirht  to  remove,  use  or  sell  the  enpcines,  generators,  dynamos, 
switcliboards,  boilers,  and  other  fittings,  accounting  to  the  City  at 
the  appraised  value  thereof.    This  right  the  Company  exercised, 

r.U.R.i022C. 
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leaving  and  using  that  part  of  the  plant  devoted  to  distribution  of 
current  The  Company  was  required  to  pay  to  the  City  $75  per 
Inonth  during  the  term  of  the  lease^  and  to  maintain  and  furnish^ 
free  of  all  charge  to  the  City,  all  street  lights,  the  Citjr,  however, 
to  maintain  the  ^White  Way"  posts  and  cable.  The  lease  also 
provided  that  upon  its  expiration  the  property  should  be  again 
appraised,  and,  if  the  ascertained  value  should  be  less  than  the 
first  appraisal,  the  Company  should  pay  the  difference  to  the  City, 
and  if  found  to  be  greater,  the  City  should  pay  the  Company  the 
amount  of  the  excess  of  value  so  found.  It  also  contained  a 
schedule  of  rates  to  be  charged  by  the  Company,  the  maximum 
for  residence  use  of  lights  being  10  cents  per  kilowatt-hour,  the 
maximum  for  business  houses  being  10  cents  per  kilowatt-hour 
for  the  first  25  kilowatts  per  month  and  a  sliding  scale  for  suc- 
ceeding kilowatts,  and  the  maximum  for  power  being  8  cents  per 
kilowatt-hour  for  the  first  25  kilowatts  per  month  and  a  sliding 
scale  for  succeeding  kilowatts. 

After  the  plant  of  the  City  was  leased,  the  Company  connected 
up  the  distributing*  system  at  the  City  with  its  central  plant  at 
Pleasant  Hill  and  served  the  City,  Pleasant  Hill,  Lee's  Summit 
and  Holdcn,  the  principal  cities  in  the  territory,  through  its 
main  transmission  lines.  The  other  smaller  towns  were  served 
through  spur  or  subsidiary  transmission  lines.  This  arrange- 
ment constituted  a  system  operated  as  an  entirety. 

On  November  21,  1919,  the  Company  filed  with  the  Commis- 
sion a  schedule  of  rates  and  charges  which  it  proposed  to  put  into 
effect  in  all  the  municipalities  served,  the  proposed  rates  for  con- 
sumers at  the  City  being  higher  than  those  specified  in  the  lease 
to  the  Company.  A  protest  being  filed  by  the  City,  the  Com- 
mission suspended  the  operation  of  the  proposed  new  rates  from 
January  1,  1920,  to  April  29,  1920,  pending  an  investigation  by 
the  Commission  as  to  the  reasonableness  and  lawfulness  of  the 
same.  Pursuant  to  notice  duly  given,  a  partial  hearing  was  had 
at  the  City  before  Commissioner  Blair,  on  February  13,  1920, 
but  owing  to  lack  of  sufficient  data  the  hearing  was  continued  to 
a  future  date  to  be  set  by  the  Commission.  Thereafter,  on  April 
27,  1920,  the  Company  asked  leave  to  withdraw  the  schedules 
theretofore  filed,  and  requested  that  the  Commission  establish 

rates  in  each  of  the  towns  served,  which  would  produce  an  ade- 
P.U.R,1922C. 
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quate  return  on  the  capital  invested.  The  Commission  ordered  a 
further  suspension  of  the  new  rates  proposed,  from  April  29, 
1920,  to  October  29,  1920,  and  proceeded  at  a  hearing,  held  July 
14, 1920,  at  the  City,  before  a  special  examiner,  to  take  testimony 
to  determine  the  rates  which  should  be  allowed.  Much  of  the 
testimony  adduced  was  irrelevant  to  the  issue  presented  and  we 
shall  not  endeavor  to  reproduce  it. 

Mr.  L.  K.  Green,  president  of  the  Company,  testified  in  part 
that  the  investment  in  the  entire  plant  of  the  Company,  as  shown 
by  an  audit  made  by  accountants,  was  approximately  $450,000 ; 
that  the  population  of  the  various  towns  supplied  with  electricity 
was  approximately  15,500 ;  that  the  net  return  on  the  investment 
had  been  about  4.3  per  cent;  that  in  1919  he  received  a  salary  as 
president  and  general  superintendent  of  $200  per  month  and  in 
1920  of  $300 ;  that  in  1919  his  two  sons,  who  looked  after  the 
transmission  lines,  received  salaries  of  $150  per  month  each  and 
in  1920  of  $200  per  month  each ;  that  Mr.  Gobiet,  secretary  of 
the  Company,  who  kept  the  books,  received  $125  per  month  in 
1919  and  $200  per  month  in  1920;  that  coal' which  formerly  cost 
$1.95  per  ton  was  at  the  time  of  the  hearing  costing  $4.35  per 
ton;  that  oil  was  from  25  to  50  per  cent  higher  than  formerly; 
that  all  electrical  supplies  used  in  connection  with  the  operation 
of  the  power  house  were  100  per  cent  higher;  that  the  wages  of 
engineers  had  increased  from  $60  and  $75  per  month  to  $100 
and  $160;  that  pole  handlers  formerly  hired  for  $1.75  per  day 
were  then  being  paid  $4  a  day ;  that  it  cost  $462.74  per  month  to 
do  business  in  the  City  exclusive  of  the  cost  of  producing  the 
current.  Asked  if  it  would  be  possible  to  determine  a  fixed  and 
stable  portion  of  the  total  expense  of  production  of  electric  cur- 
rent at  the  Pleasant  Hill  plant  to  be  charged  to  the  various  towns 
served,  the  witness  answered : 

"No,  sir ;  I  don't  think  you  could  make  any  division  that  would 

remain  permanent  for  the  reason  you  might  have  one  town  that 

was  growing  and  would  put  on,  say,  twenty-five  customers  in  a 

month,  and  another  town  supplied  from  the  same  transmission 

lino  on  the  other  side  might  not  put  on  any  and  might  lose  a  few ; 

so  it  wouldn't  be  a  fixed  quantity  for  any  length  of  time  for  any 

given  point  for  that  reason.     Things  would  change  because  of 

changins:  load  because  of  adding  or  losing  customers. 
P.U.R.1022C. 
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"Q.  Is  there  any  change  in  the  varying  periods  of  time  that 
customers  use  electricity  ?  A.  Well,  in  the  winter  time  they  use 
considerable  more  current  than  they  use  in  summer  time  in  some 
respects.  In  other  respects  it  might  be  different.  For  instance, 
an  ice  plant  would  use  more  current  in  the  summer  time  than  in 
the  winter,  but  the  average  light  user  would  use  more  in  the  win- 
ter than  in  the  summer.  So  that  is  the  reason  there  would  not  be 
anything  stable  in  charging  against  any  one  town  a  given  quantity 
for  they  do  charge. 

"Q.  Have  you  any  objection  for  a  separate  rate  being  fixed  as 
to  each  separate  town?  Are  you  objecting  to  that?  A.  No,  sir; 
if  the  Commission  sees  fit  to  make  us  a  rate  that  they  think  is  fair 
on  that  kind  of  allotment,  we  would  be  willing  to  take  it  and  do 
the  best  we  can  with  it. 

"Q.  Have  you  any  objection  to  a  uniform  rate  for  all  the  serv- 
ice if  the  Commission  believes  that  to  be  the  most  equitable? 
A.  No,  sir;  we  are  willing  to  accept- that  if  the  Commission  de- 
sires." 

On  cross-examination  the  witness  testified : 

"Q.  As  a  matter  of  fact,  Mr.  Green,  it  is  pretty  hard  at  any 
one  period  to  get  at,  if  not  impossible  to  get  at,  the  exact  expendi- 
tures for  any  one  place,  for  the  reason  that  you  are  all  the  time 
increasing  your  lines  and  extending  your  lines  and  making  new 
improvements?  You  are  doing  that  all  the  time,  aren't  you? 
A.  Pretty  generally. 

"Q.  And  you  are  doing  it  now.  You  have  run  since  this  started 
down  on  the  Chicago  and  Alton  and  giving  light  how  far? 
Odessa?    A.  Yes,  sir. 

"Q.  Giving  light  clear  down  to  Odessa  ?    A.  Yes,  sir. 

"Q.  When  you  buy  these  people  out  along  the  line  and  then  go 
ahead  and  furnish  them,  regardless  of  the  size  of  the  town,  as  a 
matter  of  fact  it  costs  more  to  furnish  a  small  town  than  it  does 
a  large  one,  doesn't  it  ?  A.  Generally  speaking,  that  would  prob- 
ably be  true. 

"Special  Examiner:  You  don't  mean  the  larger  aggregate,  do 
you  ?  The  larger  per  capita  ?  The  Witness :  A  larger  per  capita ; 
larger  per  customer." 

An  appraisal  of  the  plant  and  equipment  of  the  Company, 

P.U.R.1922C. 
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made  by  Burns  &  McDonnell,  consulting  engineers,  was  intro- 
duced in  evidence.    A  summary  thereof  is  as  follows : 


Description 


Land   

Structures    

Boiler  Plant  Equipment   

Generating  Equipment 

Water  Supply  Equipment 

Distribution  System    

General  Equipment 

Expenditures  during  construction 

Total  Physical  Value 

Working  Capital    , 

Business  Development  Cost   


Grand  Total $482,074.10 


Reproduc- 

depreciated 

tion  Cost. 

Coft. 

$3,423.2 

$3,423.25 

29,21>7.7» 

28.418.75 

28,150.81 

26,743.25 

44.795.7C 

42,555.90 

21,343.3( 

20,916.4.5 

246  805.40 

226,065.50 

7,007.45 

5,605.95 

53,260.50 

49,029.45 

$434,074.10 

$403,358.50 

8,000.00 

8,000.00 

40,000.00 

40,000.00 

$482,074.10 

$451,358.50 

The  Commission  found  that  the  item  of  *^ater  Supply  Equip- 
ment" contained  in  the  above  summary  should  be  deducted,  as 
such  equipment  was  being  used  in  furnishing  water  to  the  city 
of  Pleasant  Hill.  This  left  the  total  physical  value  reproduction 
cost  at  $412,730.80,  and  the  depreciated  cost  at  $382,442.05, 

Mr.  C.  F.  Lambert,  of  the  firm  of  Bums  &  McDonnell,  in 
explanation  of  the  method  by  which  the  valuations  fixed  in  the 
appraisal  were  determined^  testified  as  follows : 

"We  divided  it  up,  the  line,  into  sections  to  each  point  where 
there  was  a  junction  point,  and  then  the  valuation  as  we  have  got 
it  here,  cost  of  transmission  poles  and  fixtures,  in  one  item,  and 
the  copper  wire,  and  high-tension  switches  in  Another,  transform- 
ers, separate,  etc.,  as  you  would  have  to  add  each  one  of  them. 

"Q.  What  was  your  basis  for  the  division?  A.  We  had  no 
basis  for  division.  We  simply  made  it  each  section  so  if  it  was 
desirable  it  could  be  added  up.  That  is,  we  took  the  line  from 
Pleasant  Hill  to  a  junction  point  and  got  the  material,  and  from 
that  point  to  another  junction  point,  r^ardless  of  the  town.  We 
didn't  attempt  to  make  a  division  and  charge  any  particular  part 
of  the  line  to  any  point,  but  simply  made  the  division  and  made  it 
so  if  it  was  desirable  you  could  figure  any  section  you  wished. 

"Q.  Then  what  you  charge  against  Harrisonville  is  an  arbi- 
trary rule  you  figured  out  yourself  ?  A.  We  didn't  charge  any- 
thing against  Harrisonville.  "^ 

"Q.  You  didn't  attempt  to  make  a  schedule  showing  what  each 

P.U.Pv.l922C. 


Digitized  by 


Google 


STATE  V.  PUBLIC  SERVICE  COMMISSION.  231 

town  or  city  should  be  charged  with  ?  '  A.  We  did  not.  ^hat  is, 
the  transmission  lines  we  did  not;  the  meters,  etc.,  we  did.  The 
list  was  given  us  for  Harrisonville ;  we  did  take  the  transformers 
for  Harrisonville,  but  the  transmission  line  we  did  not.    .    .     . 

"Q.  Did  you  figure  the  cost,  as  set  down  in  your  report,  on 
all  items  in  a  sliding  scale  of  the  difference  in  value  from  the 
date  they  were  purchased  and  the  present  date?  A.  Only  on 
the  transmission  and  distribution  equipment. 

"Q.  How  about  the  equipment  in  the  power  house  ?  A.  That 
was  taken  from  their  books. 

"Q.  What  depreciation  did  you  charge  off  ?  A.  I  couldn't  tell 
you  without  looking  at  it  (Examines.)  Structures,  we  charged 
3  per  cent.    Do  you  want  each  one  of  them  ? 

"Q.  Well,  not  so  much  that,  but  is  it  a  reasonable  depreciation  f 
A.  It  is. 

*'Q.  What  is  recommended  by  the  Utility  Commission,  the 
scale  they  give?  A.  As  near  as  to  our  knowledge,  yes.  It  is 
along  the  same  line  that  we  use  in  all  our  valuation  work,  based 
on  the  age  and  condition  of  the  equipment    .    .    . 

*'Q.  In  making  your  estimate  there,  did  you  put  down  any- 
thing in  Harrisonville  for  investment  at  all  ?  A.  No,  sir ;  not  ex- 
cept these  items  of  meters  and  transformers. 

"Q.  Well,  did  you  have  working  up  the  business  ?  Can  you 
look  there  and  tell  us  whether  you  did  have  establishing  the  busi- 
ness ?  A.  That  is  based  on  the  valuation  of  the  property  outside 
of  Harrisonville. 

"Q.  And  you  did,  for  Harrisonville  and  all  the  rest,  as  to  the 
establishment  of  the  business,  you  put  down  how  much  for  that  ? 
For  the  establishment  of  the  business  ?  A.  We  didn't  consider 
Harrisonville  in  that. 

'*Q.  How  much  did  you  put  down  for  all  the  business  together  ? 
A.  I  think  we  put  $40,000. 

"Q.  As  a  matter  of  fact,  the  reason  you  didn't  put  anything 
against  Harrisonville,  you  knew  they  already  had  an  established 
business ;  you  walked  right  in  and  took  it  without  establishing  it  ? 
A*  We  didn't  consider  Harrisonville  in  this  matter  at  all. 

"Q.  Then  the  $40,000  was  on  the  plant  outside  that  you  did 

establish  ?    A.  It  was  on  the  basis  of  the  valuation  of  the  plant. 

"Q.  As  I  understand  you  to  say,  this  $40,000  you  charge  as  a 
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debt  far  establishing  business  in  these  different  localities  ?  A.  No ; 
you  couldn't  call  it  a  debt.  You  might  call  it  that,  but  it  is  an 
amount  we  put  in  that  we  consider  the  plant  is  worth  more  as  a 
going  concern  than  as  a  new  business. 

"Q.  In  other  words,  the  Commission  would  use  that  as  a  debt 
instead  of  part  of  the  business  ?  A.  Use  it  as  a  part  of  the  capi- 
tal.   .    .    . 

"Q.  Mr.  Lambert,  is  there  any  difference  in  the  cost  of  a  kilo- 
watt of  electricity  generated  or  produced  in  Pleasant  Hill  switch- 
board in  Pleasant  Hill  and  delivered  in  Harrisonville  ?  A.  There 
is  a  difference  in  the  cost  in  the  loss  of  transmission,  that  is,  only 
part  of  that  which  you  produce  at  Pleasant  Hill  is  delivered  at 
Harrisonville,  wherefore,  the  cost  of  that  sold  is  greater  than  the 
cost  of  that  produced. 

"Q.  The-  cost  is  greater  where  ?    A.    At  Harrisonville. 

"Q.  Does  the  distance  from  the  plant  have  anything  to  do  with 
the  cost  of  delivery  of  electricity  ?    A.    It  does. 

"Q.  Are  you  familiar  with  the  custom  of  transmission  plants 
where  they  serv^e  more  than  one  town  or  city,  the  same  plant? 
A.  I  have  known  of  several  systems  of  that  kind. 

"Q.  Do  you  know  how  they  make  their  rates;  whether  they 
make  a  rate  for  each  individual  town  served  or  have  a  uniform 
rate  ?  A.  That  varies  with  different  systems.  I  know  some  that 
do  one  way  and  some  that  do  others.    ... 

"Q.  In  estimating  your  distribution  systems,  Mr.  Lambert, 
the  price  of  what  period  did  you  apply  in  arriving  at  your  unit 
cost  ?    A.  An  average  of  the  last  three  years. 

"Q.  You  arrived  at  your  unit  cost  by  taking  an  average  for  the 
last  three  years  ?    A.  Yes,  sir. 

"Q.  How  did  you  go  about  getting  the  value  of  the  distribution 
systems ;  you  didn't  make  an  inventory  of  any  one  town,  or  did 
you  ?    A.  In  separate  towns  ? 

"Q.  Yes.  A.  We  made  an  inventory  of  about  five  of  them  and 
we  estimated  the  balance  of  them,  taking  into  consideration  the 
number  of  street  lamps,  and  the  number  of  consumers,  the  popu- 
lation, and  the  current  consumed." 

Accountants  for  the  Commission  made  an  audit  of  the  books 
and  records  of  the  Company  for  the  purpose  of  ascertaining  book 
cost  of  the  properties  as  at  December  31,  1919,  and  the  result  of 
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operations  for  the  calendar  year  of  1919.  This  audit  (neces- 
sarily abridged  by  us)  shows  plant  and  equipment  devoted  to 
operations,  including  land,  structures,  machinery,  transmission, 
and  distribution  lines,  street  lighting  lamps  and  standards,  sundry 
construction  expenses  and  three  municipal  plarts  purchased,  to 
have  cost  $402,422.12.  It  further  shows  a  total  operating  revenue 
for  1919  of  $89,666.74,  total  operating  expenses  of  $73,232.46, 
a  net  profit  from  operations  of  $16,434.28,  and,  after  deducting 
interest  charges  of  $8,141.83  on  indebtedness,  a  net  profit  of 
$8,292.45. 

The  profit  and  loss  account  from  January  1,  1919,  to  June  30, 
1919,  as  reflected  in  an  examination  made  of  the  Company's  books 
by  Clinton  H.  Montgomery  &  Company,  certified  public  account- 
ants, introduced  in  evidence  by  the  Company,  shows  a  total  reve- 
nue from  light  and  power  of  $36,594.50,  nonoperating  revenues 
of  $1,100.65,  depreciation  $10,750,  interest  charges  $4,356,88, 
operating  expenses  $21,239.63,  net  operating  revenue  $4,604.07, 
and  net  profit  $1,348.55.  This  audit  further  shows  a  deficit  for 
the  year  1917,  after  charging  off  $6,656.34  depreciation,  of 
$2,854.41,  and  a  deficit  for  1918,  after  charging  off  $15,000  de- 
preciation, of  $8,881.27. 

On  November  12,  1920,  the  Commission  entered  an  order 
effective  November  24,  1920,  as  follows: 

"Ordered:  1.  That  the  Green  Light  &  Power  Company  be 
and  is  hereby  permitted  to  file  for  approval  of  this  Commission 
schedules  of  rates  containing  as  its  maximum  rates  applying  to 
Pleasant  Hill,  Lee's  Summit,  Harrisonville,  and  Ilolden  13^ 
cents  per  kilowatt-hour,  and  as  maximum  rates  applying  to  all 
the  other  cities  and  towns  herein  affecJted,  14^  cents  per  kilowatt- 
hour,  and  charges  for  street  lighting  on  the  basis  of  $1.75  per  60 
watt  lamp  per  month,  all  night  schedule,  the  schedules  to  be  so 
scaled  that  by  applying  said  schedules  to  the  service  furnished 
during  the  year  1919  to  the  cities  affected  herein,  the  annual 
revenue  would  be  increased  $11,500,  the  street  lighting  service  to 
the  City  of  Harrisonville  to  be  taken  into  account  when  building 
up  the  schedules  of  rates,  but  the  matter  of  charging  for  the  street 
lighting  furnished  to  that  city  to  be  held  in  abeyance  as  stated  in 
the  Commission's  opinion  herein. 

"Ordered :  2.  That  any  and  all  increases  of  rates  and  charges 
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herein  authorized  or  permitted  shall  remain  in  effect  for  a  period 
of  thirteen  (13)  months  only  from  and  after  the  effective  date 
of  this  order,  at  the  end  of  which  period  of  thirteen  (13)  months 
such  increases  of  rates  and  charges  of  said  Green  Light  &  Power 
Company  for  the  service  herein  described  shall  be  reduced  and  re- 
stored by  said  Company  to  the  rates  and  charges  now  on  file  and 
charged  by  said  Company :  Provided,  that  the  Commission  may 
hereafter  by  further  order  continue  such  increases  of  rates  and 
charges  for  another  or  further  period,  or  otherwise  change  or 
modify  the  rates  and  charges  of  said  Company. 

"Ordered :  3.  That  the  Green  Light  &  Power  Company  be  re- 
quired to  keep  a  full  and  accurate  account  of  all  the  revenues  and 
e^cpenses  of  the  plant  and  file  with  this  Commission  on  or  before 
the  5th  day  of  December,  1921,  a  full  and  complete  certified  re- 
port thereof,  which  said  report  shall  cover  the  operation  of  the 
electric  business  for  the  year  ending  November  24,  1921,  under 
the  increased  rates  and  charges  as  herein  authorized,  and  shall  be 
in  addition  to  any  other  reports  required  by  law;  and  that  the 
Commission  fully  retain  jurisdiction  of  the  parties  and  subject- 
matter  hereof  to  continue,  change  or  modify  the  rates  and  charges 
of  said  Green  Light  &  Power  Company  at  any  time  after  the 
effective  date  of  this  order." 

After  the  overruling  of  its  motion  for  a  rehearing,  the  City 
sued  out  a  writ  of  certiorari  in  the  Circuit  Court  of  Cass  County. 
Subsequently  the  cause  was  taken  on  change  of  venue  to  the  Cir- 
cuit Court  of  Henry  County,  where  it  was  tried  on  the  record, 
evidence  and  exhibits  introduced  before  the  Commission.  In 
rendering  judgment  the  court  prepared  and  filed  a  written  opin- 
ion which  is  before  us  in  an  additional  abstract  of  the  record  filed 
on  behalf  of  the  City. 

The  foregoing  outlines  the  case  made. 

[1]  I.  Appellant  Public  Service  Commission  contends  that 
the  court  erred  in  holding  that  the  lease  contract  between  the 
Company  and  the  City  w^as  one  not  subject  to  the  police  power 
of  the  State.  As  stated  on  behalf  of  appellant  Green  Light  & 
Power  Company,  the  insistence  is  that  the  power  of  the  Commis- 
sion to  prescribe  reasonable  rates  cannot  be  abrogated  or  stayed 
by  municipal  ordinances  or  franchise  contracts.  Substantially 
both  contentions  are  the  same,  both  being  to  the  effect  that  the 
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Commission  has  power  to  estaWish  rates  for  the  City  of  Harrison- 
ville,  different  from  or  in  excess  of  those  prescribed  by  the  lease. 
This,  proposition  has  heretofore  been  well  settled  by  this  court 
and  is  no  longer  debatable.  In  State  ex  rel.  Sedalia  v.  Public 
Service  Commission,  275  Mo.  201,  P.U.R.1919C,  507,  204  S.  W. 
497,  where  the  Commission  had  raised  water  rates  in  excess  of 
those  established  by  an  ordinance  of  the  city,  which  ordinance 
had  been  dnly  accepted  by  the  water  company,  it  was  held  that 
the  legislature  cannot  authorize  a  municipal  corporation  and  a 
public  service  corporation  to  make  a  contract  which  will  preclude 
the  sovereign  power  of  the  State  from  fixing  reasonable  rates  ir- 
respective of  the  contract.  At  page  211  of  275  Mo.,  at  page  514 
of  P.U.R1919C,  at  page  499  of  204  S.' W.,  Graves,  J.,  in  deliver- 
ing the  opinion  for  Division  1  of  the  Court,  said : 

"It  is,  however,  clear  that  under  our  §  5  of  article  12  of  the 
Constitution  of  1875  (a  section  not  tlieretofore  found  in  our 
Constitution)  the  legislature  itself  cannot  abridge  the  police 
power  of  the  state.  Nor  can  it  authorize  a  municipal  corpora- 
tion to  make  a  contract  abridging  or  limiting  such  police  power. 
So  that  if,  as  we  have  held,  the  fixing  of  rates  for  public  service 
is  an  exercise  of  the  police  power,  then  under  other  rulings  cited 
above  the  Public  Service  Commission  had  a  right  to  fix  reason- 
able rates  irrespective  of  the  alleged  contract.  The  great  weight 
of  authority  so  holds.  Cases  from  a  great  number  of  states  will 
be  found  in  the  briefs  for  the  Public  Service  Commission.  These 
discuss  the  question  from  different  angles,  but  reach  the  same  con- 
clusion. We  have  preferred  to  rest  the  ruling  in  this  case  upon 
what  this  court  has  previously  ruled,  which  rulings  have  been  in 
the  light  of  our  own  peculiar  constitutional  provision.  Under  it 
the  sovereign  police  power  of  the  State  is  preserved  intact,  irre- 
spective of  contracts  with  reference  to  rates  for  public  service. 
Under  it  no  contract  as  to  rates  will  stand  as  against  the  order  of 
the  Public  Service  Commission  for  reasonable  rates,  whether 
such  reasonable  rates  be  lower  or  higher  than  the  contract  rate. 
Under  the  Constitution  the  Public  Service  Commission  Act 
the  Public  Service  Commission  (supendsed  by  the  courts  as  to 
the  reasonableness  of  rates)  is  exercising  the  police  power  of 
the  State  by  its  delegated  authority  from  the  Legislature     Its 
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rates,  therefore,  constitutionally  and  legally  supersede  any  and 
all  contract  rates." 

To  the  same  effect  was  Fulton  v.  Public  Service  Commission, 
275  Mo.  67,  204  S.  W.  386,  involving  telephone  charges  exceed- 
ing maximums  prescribed  in  a  franchise  granted  by  city  ordi^ 
nance. 

Again,  in  Kansas  City  Bolt  &  Nut  Co.  v.  Kansas  City  Ligiit 
&  Power  Co.  275  Mo.  529,  204  S.  W.  1074,  where  the  light  com- 
pany agreed  to  supply  electric  Energy  to  plaintiff  for  a  desig- 
nated time  at  designated  rates,  and  higher  rates  were  subsequent- 
ly fixed  by  the  Commission,  it  was  held  by  this  court  en  banc 
that  the  rate-making  power  of  the  State  cannot  be  abridged  by 
•contract  between  a  public  service  corporation  and  a  private  man- 
ufacturing corporation. 

These  pronouncements  are  clearly  decisive  of  the  question 
here  presented.  We  therefore  rule  that  the  Commission  had  the 
power  to  establish  rates  for  the  City  of  Harrisonville  higher  than 
those  prescribed  by  the  lease,  provided  such  rates  were  reason- 
able. The  question  of  reasonableness  we  shall  discuss  in  the  par- 
agraph following. 

II.  Appellants  urge  that  the  court  erred  in  holding  that  the 
evidence  was  insufficient  to  show  that  the  return  of  the  Company 
on  the  investment  necessary  to  furnish  current  at  Harrisonville 
was  inadequate. 

The  record  before  us  shows,  without  contradiction,  that  the 
plant  of  the  Company  was  operated  as  an  entirety,  without  re- 
gard to  a  fixed  portion  of  the  investment  being  charged  to  Har- 
risonville; that  in  1920  the  Company  was  paying  greatly  in- 
creased prices  for  coal,  oil  and  all  electrical  supplies ;  that  wages 
had  advanced  materially ;  that  after  charging  off  depreciation  the 
Company  had  sustained  a  loss  of  $2,854.41  for  the  year  1917 
and  of  $8,881.27  for  the  year  1918;  that  according  to  an  audit 
made  by  accountants  for  the  Company  it  had  earned  from  Jan- 
uary 1,  1919,  to  June  30,  1919,  but  $1,348.55,  after  paying 
operating  expenses  and  interest  and  allowing  for  depreciation; 
and  that  according  to  an  audit  made  by  accountants  for  the  Com- 
mission, after  payment  of  operating  expenses  and  interest  and 
allowing  for  depreciation,  the  Company's  net  profit  was  but 
$8,292.45  for  the  entire  year  of  1919.    The  book  cost  of  the  prop- 
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crty  devoted  to  qperations,  as  established  by  accountants  for  the 
Commission,  without  allowance  for  any  going  value,  was  $402,- 
422.12,  the  reproduction  cost  was  $412,730.80,  and  the  net  de- 
preciated cost  was  $382,442.05. 

The  report  of  the  Commission  as  to  its  findings  and  conclu- 
sions, adopted  as  a  basis  for  the  order  made,  was  as  follows : 

"Taking  the  net  depreciated  value  of  the  plant  as  shown  by 
the  books  and  allowing  10  per  cent  of  the  original  cost  for  devel- 
opment cost  or  $40,200  and  one-eighth  of  the  operating  revenue 
or  $11,200  as  working  capital  the  value  of  the  plant  on  which 
the  Company  should  be  allowed  to  earn  would  be  about  $409,000. 
•    •    • 

"It  appears  that  a  fair  value  of  the  property  for  the  purpose 
of  this  case  would  be  $409,000,  and  that  will  be  used  as  a  tenta- 
tive value.  On  that  value  the  Company  had  from  the  year's 
operation  for  depreciation  and  return  about  9.6  per  cent.  It  is 
understood  that  the  towns  of  Kingsville,  Strasburg  and  Eaytown 
were  not  connected  to  the  system  until  after  June  30,  1919. 
Had  they  been  served  the  entire  year  of  1919  it  is  estimated  the 
revenues  would  have  been  about  $1,500  greater  than  the  amount 
shovni  above.  The  expenses  would  have  been  some  greater  also. 
However,  allowing  the  Company  7  per  cent  for  return  on  the 
value  of  $409,000  and  5^  per  cent  for  depreciation  on  $409,000 
less  the  amount  of  $40,200  allowed  for  development  cost  and 
$11,200  allowed  for  working  capital,  the  revenues  should  be  $47,- 
474  more  than  the  expenses.  The  net  income  for  the  year  1919 
being  $39,508  shows  that  the  rates  lacked  by  $7,965  producing  a 
full  return.  The  Company  showed  that  since  1919  it  had  been 
required  to  give  increases  in  salary  and  is  now  paying  more  for 
coal,  which  increases  will  probably  increase  the  operating  ex- 
penses from  five  to  ten  thousand  dollars  more  per  year.  How 
ever,  the  case  will  be  taken  on  the  basis  of  1919  operation  with 
the  present  price  of  coal  taken  into  consideration,  and  the  Com- 
pany given  rates  that  will  produce  an  increase  in  revenue  of 
about  $11,500  per  annum  when  applied  to  the  current  sold  dur- 
ing 1919  to  the  cities  affected  herein." 

[2]  Our  statute  (§  10534,  R.  S.  1919)  expressly  provides 
that  all  rates  fixed  by  the  Commission  shall  be  prima  facie  law- 
ful. It  follows  that  they  are  presumed  to  be  reasonable.  In 
P.U.K.1922C. 


Digitized  by  VjOOQ IC 


_k. 


238  MISSOURI  SUPREME  OOURT. 

addition,  the  statute  (§  10535,  R.  S.  1919)  places  the  hurden 
of  proving  by  clear  and  satisfactory  evidence,  that  the  rates  com- 
plained of  are  unreasonable  or  unlawful,  upon  the  party  seeking 
to  annul  or  set  the  same  aside.  Hence,  the  burden  of  proof  here 
being  upon  the  City,  it  became  incumbent  upon  it  to  show  that 
the  rates  fixed  by  the  Commission  were  unreasonable  or  unlaw- 
ful. With  respect  to  any  evidence  that  the  rates  established  were 
unreasonable,  the  record  is  silent.  That  the  action  taken  was 
not  unlawful  in  view  of  the  existing  lease  contract,  we  have 
demonstrated  in  the  paragraph  above.  That  the  Commission  has 
the  power  to  fix  rates,  leaving  aside  the  question  of  any  outstand- 
ing contract,  has  been  so  well  settled  as  to  leave  no  room  for  con- 
troversy. 

[3]  As  to  what  constituted  a  reasonable  rate  was,  as  said  by 
Walker,  J.,  in  speaking  for  this  court  en  banc  in  State  ex  rel. 
Southwestern  Bell  Telephone  Co.  v.  Public  Service  Commission, 
—  Mo.  — ,  P.U.R.  1922A,  773,  223  S.  W.  loc.  cit.  431,  "a  ques- 
tion of  fact  calling  for  the  exercise  of  the  common  sense  and 
sound  judgment  of  the  Commission,  which  is  not  bound  by  any 
hard  and  fast  rule."  On  the  fair  value  of  the  property,  held  by* 
the  Commission  to  be  $409,000,  it  is  apparent  from  the  audit  of 
operating  revenues  and  expenses  for  the  year  1919,  that  the  net 
profit  of  $16,434.28  realized  by  the  Company  from  operations 
was  but  a  trifle  over  4  per  cent,  which  can  scarcely  be  called  an 
adequate  return.  Accordingly,  when  the  Commission  established 
rates  which  would  produce  an  increase  in  revenue  of  $11,500, 
or,  by  adding  such  increase  to  the  profit  from  operations  for 
1919,  a  return  of  approximately  6.83  per  cent  on  the  fair  value 
of  the  property,  we  are  not  prepared  to  substitute  our  judgment 
for  that  of  the  Commission  and  say  that  such  rates  were  unrea- 
sonable. To  the  contrary,  our  latest  ruling  in  the  rate  case  affect- 
ing the  Southwestern  Bell  Telephone  Company  (supra)  approved 
a  return  almost  identical,  the  same  there  being  6.81  per  cent 
upon  the  property  as  valued  by  the  Commission. 

We,  'therefore,  allow  the  claim  of  error  urged  by  appellants. 

[4,  5]  III.  Appellants  finally  contend  that  the  feourt  erred  in 
holding  that  the  Commission  was  without  authority  to  divide 
the  cities  and  towns  served  into  two  groups  and  to  charge  the 
same  rate  for  each  city  or  town  in  the  particular  group. 
P.U.R.l922a 
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Unicr  the  order  of  the  Qommission  the  rate  of  13  J  cents  per 
kllowait-hour  established  applied  to  the  City  of  Harrisonville 
and  to  Pleasant  Hill,  Lee's  Summit  and  Holden,  the  most  pop- 
ulous  of  the  cities  served.  The  rate  of  14^  cents  per  kilowatt- 
hour  applied  to  all  the  other  cities  and  towns  affected. 

The  xincontroverted  evidence  shows  that  it  was  impractical 
and  indeterminable  for  a  fixed  portion  of  the  expense  of  produc- 
tion of  current  at  the  central  plant  to  be  charged  against  the 
various  towns,  for  the  reason  that  the  quantity  of  current  used 
and  the  number  of  customers  served  continually  varied.  The 
uneontro verted  evidence  further  shows  that  the  greater  the  dis- 
tance of  a  town  from  the  producing  plant,  the  greater  the  cost 
of  current  delivered,  owing  to  loss  in  transmission.  On  cross- 
examination  of  the  witness  Green,  counsel  for  Harrisonville 
brought  out  the  fact  that  it  cost  more  per  customer  "to  furnish 
a  small  town  than  it  does  a  large  one." 

The  Commission  in  its  report  has  in  part  the  following  to  say 
with  respect  to  the  rates  to  be.  charged : 

"Having  determined  the  amount  of  increase  in  revenue  the 
Company  should  have,  the  next  problem  is  to  determine  the  just 
and  fair  maximum  rates  that  should  exist  in  each  city  or  town. 
In  this  instance  several  complications  enter  into  the  problem. 
Each  of  the  cities  and  towns  represented  claimed  ceriain  rights 
and  privileges  due  to  the  franchise  under  which  the  Company 
operated  in  that  particular  locality,  and  stated  that  the  rates 
when  fixed  by  the  contract  should  continue.  The  power  of  the 
Commission  to  change  franchise  rates  has  been  so  well  settled 
that  it  is  not  necessary  to  dwell  on  the  question  here.  Another 
question  dwelt  upon  extensively  in  the  case  is  that  concerning 
the  allocation  of  the  property  used  to  serve  some  particular  city 
or  town.  Some  seemed  to  think  that  if  a  transmission  line  ex- 
isted, serving  particular  cities,  and  a  spur  was  built  from  the 
existing  line  to  serve  a  new  city,  that  the  new  city  should  not  be 
required  to  share  a  part  of  the  burden  of  the  existing  line. 

"Another  point  to  be  considered  in  this  case  is  the  adjudica- 
tion of  the  agi'eement  between  the  City  of  Harrisonville  and  the 
Company  or  any  contract  between  the  Company  and  any  of  its 
customers  that  might  give  one  customer  or  class  of  customers  un- 
due advantages  that  others  might  not  enjoy. 
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"The  fundamental  or  basic  principle  on  which  to  fix  rates  is 
that  one  which  will  take  into  account  both  the  operating  ex- 
penses and  the  hours  use  of  the  equipment  set  aside  to  furnish 
the  service.  Proper  consideration  of  the  first  item  will  cauee 
each  customer  to  pay  his  portion  of  the  coal,  labor  and  running 
costs  while  consideration  of  the  second  item  will  cause  each  cus- 
tomer to  pay  his  portion  of  the  fixed  costs  on  the  investment 
made  to  render  the  service.  It  is  due  mostly  to  the  latter  point 
in  question  that  there  is  required  a  classification  of  the  customer 
to  avoid  discriminatory  rates.  As  an  example  a  customer  using 
a  one  horse  power  motor  ten  hours  per  day  will  need  to  pay  only 
one-tenth  as  much  per  hour  that  the  motor  is  used  as  a  customer 
using  a  motor  one  hour  per  day  to  pay  a  fixed  sum  of  so  much 
per  year  to -cover  the  interest  and  depreciation  charges  on  the 
machinery  and  lines  built  to  furnish  the  service. 

"Now  discussing  the  layout  of  the  system  from  a  physical  and 
geographical  standpoint  the  three  cities  Lee's  Summit,  Holden 
and  Harrisonville  are  situated  at  the  vertices  of  an  almost  equi- 
lateral triangle  with  the  city  of  Pleasant  Hill  practically  at  the 
intersection  of  the  three  medians  or  center  of  the  triangle. 
From  Pleasant  Hill,  where  the  power  plant  is  located,  three 
transmission  lines  hereafter  called  main  transmission  lines  are 
built  to  the  three  other  cities  just  named.  Then  from  the  main 
transmission  lines  spur  transmission  lines  are  built  to  serve 
practically  all  other  cities  and  towns  involved  in  the  case.  So 
the  main  transmission  lines  from  Pleasant  Hill  to  the  three 
cities  named  may  be  taken  as  property  used  to  serve  all  the  cities 
and  towns  the  same  as  the  power  house." 

Further  discussing  the  cities  of  Harrisonville,  Pleasant  Hill, 
Lee's  Summit,  and  Holden,  the  Conunission  says: 

"These  four  towns  because  of  the  population,  location,  num- 
ber of  customers,  and  such  justify  placing  them  in  one  group. 
Generally  speaking  the  larger  a  town  becomes  the  longer  hours 
use  it  makes  of  the  electric  system  per  day,  and  that  as  stated 
above  is  one  of  the  two  determining  factors  in  rate  making." 

The  reasoning  of  the  Commission  seems  to  us  to  be  sound. 
However,  we  are  not  concerned  with  the  expediency  or  wisdom 
of  the  order  made.  The  findings  of  the  Commission  are  by  stat- 
ute made  prima  facie  lawful,  and  we  will  ascribe  to  them  tho 
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Strength  due  to  a  judgment  of  a  tribunal  created  by  the  Legis- 
lature and  informed  by  experience.  While  the  conclusion 
reached  is  subject  to  review,  nevertheless,  if  the  power  of  the 
Commission  has  i^ot  been  arbitrarily  exercised,  or  rates  estab- 
lished which  are  unreasonable,  and  if  the  order  made  is  not  vi- 
olative of  the  Constitution,  or  wanting  in  conformity  to  statu- 
tory authority,  and  is  supported  by  substantial  evidence,  we  ac- 
cept it  as  final.  We  are  of  the  opinion  that  the  order  here  pres- 
ent is  in  conformity  with  the  law,  is  supported  by  the  evidence, 
and  is  not  subject  to  just  criticism. 

For  the  reasons  appearing  herein,  the  judgment  of  the  Cir- 
cuit Court  setting  aside  the  findings  and  orders  of  the  Public 
Service  Commission  should  be  reversed.     It  is  so  ordered. 

James  T.  Blair,  0.  Jj.  and  Woodson,  Graves,  and  Walker, 
JJ.,  concur. 

David  E.  Blair,  J.,  not  sitting. 

Higbee,  J.  (dissenting)  :  The  contract  entered  into  between 
the  Green  Light  &  Power  Company  and  the  city  of  Harrison- 
ville  contained  a  schedule  of  rates  to  be  charged  by  the  Com- 
pany for  residence  and  business  houses  during  the  term  of  the 
lease.  This  contract  was  submitted  to  the  people  of  the  City  of 
Harrisonville  at  an  election  held  August  16,  1918,  and  the  same 
was  ratified  by  a  majority  of  the  citizens  voting,  as  stated  in 
the  majority  opinion. 

We  are  of  the  opinion  that  the  evidence  demonstrates  that  no 
emergency  existed  justifying  the  Commission  in  abrogating  the 
contracts  entered  into  by  the  Company  with  the  City,  notwith- 
standing the  fact  that  by  §  10535,  K.  S.  1919,  the  burden  of 
proof  in  these  proceedings  is  on  relator. 

The  right  of  private  contract  is  safeguarded  by  our  state  and 
Federal  Constitutions.  There  is  no  question  here  of  the  state 
confiscating  the  Company's  property.  The  state,  under  its  po- 
lice power,  may  not  increase  the  rates  fixed  by  the  contracts  in 
order  that  the  Company  may  have  a  reasonable  income  from  its 
investment  and  pay  dividends  to  its  stockholders.  It  can  only 
do  that,  if  it  can  in  any  case  relieve  against  a  contract,  when  it 
is  clearly  shown  that  the  public  welfare  demands  it  in  the  spe- 
cific case. 
KU.I^.1922C.  1« 
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The  Company  asked  the  Commission  to  increase  its  rates  "to 
meet  the  increased  cost  of  fuel,  taxes,  and  wages."  The  pur- 
pose is  clearly  avowed.  It  would  have  the  Commission  oblig- 
ingly rewrite  the  contracts  with  its  patrons  so  as  to  shift  this  in- 
crease in  the  burden  it  has  solemnly  agreed  to  carry  onto  the 
shoulders  of  the  other  parties  to  the  contracts,  and  so  enable  the 
Company  to  earn  its  former  profits. 

There  was  no  finding,  nor  was  there  any  evidence  to  justify 
a  finding,  that  the  Company  could  not  continue  to  perform  its 
functions.  The  burden  was  on  the  Company  to  prove  that  an 
emergency  existed  justifying  an  increase  in  the  rates  the  par- 
ties had  contracted  should  be  paid.  On  the  contrary,  the  evi- 
dence demonstrates  that  there  was  no  emergency.  In  Louisiana 
V.  Louisiana  Water  Co.  P.U.K.1918B,  774,  loc.  cit  778,  our 
Commission  said:  • 

"While,  as  above  stated,  we  hold  the  Commission  possesses 
the  requisite  pernor,  yet  it  is  undoubtedly  true  that  increasing 
the  rates  above  the  price  at  which  a  company  solemnly  agreed 
to  furnish  its  commodity,  and  in  return  for  which  it  received  a 
permit  to  use  the  streets  and  a  practical  monoply  of  the  busi- 
ness, should  not  be  done  lightly  nor  unless  the  public  interest  is 
threatened  in  some  way  if  the  existing  rates  are  allowed  to  con- 
tinue. It  is  entirely  from  this  standpoint  of  the  public  inter- 
est that  state  regulation  of  public  utilities  has  been  attempted." 

In  Southern  Iowa  Electric  Co.  v.  Chariton,  256  U.  S.  539, 
P.U.R.1921D,  275,  41  Sup.  Ct.  Rep.  400,  65  L,  ed.  764,  the 
late  Chief  Justice  White,  delivering  the  opinion  of  the  court, 
said: 

"Two  propositions  are  indisputable:  (a)  That  although  the 
governmental  agencies  having  authority  to  deal  with  the  subject 
may  fix  and  enforce  reasonable  rate^  to  be  paid  public  utility 
corporations  for  the  services  by  them  rendered,  that  power  does 
not  include  the  right  to  fix  rates  which  are  so  low  as  to  be  con- 
fiscatory of  the  property  of  such  corporations  [citing  cases]  ; 
and  (b)  that  where,  however,  the  public  service  corporations 
and  the  governmental  ap:encies  dealing  with  them  have  power  to 
contract  as  to  rates,  and  exert  that  power  by  fixing  by  contract 
rates  to  govern  during  a  particular  time,  the  enforcement  of 
such  rates  is  controlled  by  the  obligation  resulting  from  the  con- 
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tract,  and  therefore  the  question  of  whether  such  rates  are  con- 
fiscatory becomes  immaterial   [citing  cases]." 

The  citizens  of  Harrisonville  contend  that  the  order  of  the 
Commission  is  a  violation  of  the  terms  of  their  contract  and  a 
confiscation  of  their  property  without  compensation  in  contra- 
vention of  the  guarantees  of  the  Federal  Constitution.  The 
agreed  facts  bring  this  case  within  the  second  proposition  stat- 
ed by  the  learned  Chief  Justice.  This  is  a  Federal  question, 
and  that  decision  is  controlling. 

The  Company  and  the  citizens  of  Harrisonville  voluntarily 
entered  into  a  contract  fixing  the  rates  to  be  paid  by  them  for 
current  to  be  furnished  by  the  Company  at  certain  stipulated 
rates.  Confiscation  implies  the  taking  of  property  against  one's 
will  without  just  compensation.  Insistence  upon  the  perform- 
ance of  a  lawful  contract  voluntarily  entered  into  cannot  be 
viewed  as  confiscation.  This  case  differs  from  State  ex  rel. 
Sedalia  v.  Public  Service  Commission,  275  Mo.  201  (P.U.R. 
1919C,  507,  204  S.  W.  497.  In  that  case  the  state,  represent- 
ing the  municipality,  consented  to  change  the  stipulated  rates. 
In  Pawhuska  v.  Pawhuska  Oil  Co.  250  U.  S.  394,  P.U.R. 
1919E,  178,  39  Sup.  Ct.  Eep.  526,  63  L!  ed.  1054,  Mr.  Justice 
Van  Devanter  quoted  from  New  Orleans  v.  N.  0.  Waterworks 
Co.  142  U.  S.  79,  12  Sup.  Ct.  Eep.  142,  35  L.  ed.  943,  as  fol- 
lows : 

"In  this  case  the  city  has  no  more  right  to  claim  an  immunity 
for  its  contract  with  the  Waterworks  Company  than  it  would 
have  had  if  such  contract  had  been  made  directly  with  the  state. 
The  state,  having  authorized  such  contract,  might  revoke  or  mod- 
ify it  at  its  pleasure." 

The  contract  from  which  the  Company  seeks  to  escape  is  not 
one  entered  into  with  the  City  of  Harrisonville  in  its  corporate 
capacity,  as  in  State  ex  rel.  Sedalia  v.  Public  Service  Commis- 
sion, 275  Mo.  201,  P.U.R.1919C,  607,  204  S.  W.  497,  but  is  • 
a  private  contract  between  the  Company  and  the  citizens  of 
Harrisonville  for  lighting  their  private  residences  and  business 
houses,  and  is  protected  by  our  state  and  Federal  Constitutions. 
It  may  be,  as  contended,  that  the  Company  is  not  making  its  cus- 
tomary profits  and  will  not  be  able  to  declare  its  usual  dividends 
unless  the  rates  stipulated  in  the  contract  are  increased,  but,  un- 
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fortunately,  that  is  true  in  all  lines  of  business.  That  fact^ 
however,  does  not  authorize  the  Public  Service  Commission  to 
rewrite  the  private  contract  solemnly  entered  into  between  the 
contracting  parties  and  insert  therein  terms  not  agreed  to  by 
the  citizens  of  Harrisonville.  I,  therefore,  respectfully  dissent 
^from  the  majority  opinion. 

Rehearing  denied,  January  21,  1922. 


OREGON  PUBIilO  SBRVICE  COMMISSION. 

BE  PUBLIC  UTILITY  COMPANIES. 

[U-F-373,  p.  S.  O.  Or.  Order  No.  804.] 

Extensions  —  Effect  of  return  —  Electricity  —  Business  considered  am 
a  whole. 

The  convenience  and  necessity  of  the  public  demands  that  each 
electric  utility  should  render  the  maximum  service  possible,  which  its 
total  revenue  will  justify,  and  whether  a  proposed  extension  will 
show  a  percentage  of  return  equivalent  to  that  obtained  from  the 
balance  of  the  property  can  only  be  determined  from  a  consideration 
of  the  utility's  business  as  a  whole. 

[February  11,  1922.] 

Proceeding  to  establish  uniform  rules  and  regulations  govern- 
ing the  financing  and  constructing  of  service  line  extensions  by 
electric  utilities ;  rules  and  regulations  ordered. 

By  the  Commission:  This  is  a  proceeding  on  the  Commis- 
sion's  own  motion  in  the  matter  of  establishing  uniform  rules 
and  regulations  governing  the  financing  and  constructing  of 
service  line  extensions  by  all  electrical  utility  companies  operat- 
ing within  the  state  of  Oregon. 

After  due  and  legal  notice  to  all  interested  parties,  the  above 
entitled  matter  came  on  regularly  for  public  hearing  before  the 
Commission  at  Salem,  Oregon,  on  the  29  th  day  of  November, 
1921,  at  the  hour  of  10 :  30  o'clock,  a.  m.,  at  which  time  and 
place  various  repriesentatives  of  public  utility  companies  through- 
cut  the  state  of  Oregon,  engaged  in  the  furnishing  of  electrical 
energy,  convened  for  the  deliberation  and  presentation  of  con- 
templated extension  rules  and  regulations. 
P.U.R.1922C. 
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Appearances:  R.  M.  Boykin,  Vice  President  and  General 
Manager,  E.  R.  Easter,  District  Manager,  for  North  Coast  Power 
Company;  John  A.  Laing,  Attorney  and  Vice  President,  L.  A. 
McArthur,  General  Manager,  Will  T.  Neill,  Kate  Engineer,  for 
Pacific  Power  &  Light  Company;  R.  A.  Leiter,  Attorney,  A.  C. 
McMicken,  Sales  Manager,  for  Portland  Railway,  Light  &  Power 
Company;  W,  M.  Shepard,  General  Manager,  for  California- 
Oregon  Power  Company ;  J.  T.  Thompson,  General  Manager,  for 
Sheridan  Light  &  Power  Company;  C.  M.  Brewer,  General 
Manager,  R.  U.  Steelquist,  Assistant  General  Manager,  for 
Mountain  States  Power  Company;  J.  P.  Lottridge,  Vice.  Pres. 
and  General  Manager,  for  Eastern  Oregon  Light  and  Power 
Company ;  L.  T.  Merwin,  Vice  President  and  General  Manager, 
for  Northwestern  Electric  Company ;  Geo.  L.  Myers,  Vice  Presi- 
dent for  Oregon,  for  Northwest  Electric  Lisrht  &  Power  As- 
sociation; R.  J.  Moore,  President,  for  Yamhill  Electric  Com- 
pany and  Tualatin  Valley  Electric  Company ;  J.  A.  Ruble,  Presi- 
dent, for  Amity  Light  and  Power  Company;  E.  T.  Busselle, 
Engineer,  for  Deschutes  Power  Company  and  Enterprise  Elec- 
tric Company;  H.  J.  Rowe,  Secretary  and  Treasurer,  for  Stay- 
ton  Light  &  Power  Company ;  O.  B.  Gates,  Treasurer,  for  Hepp- 
ner  Light  and  Water  Company;  E.  G.  Robinson,  President,  for 
Molalla  Electric  Company ;  R.  M.  Jennings,  Manager,  for  Doug- 
las County  Light  &  Water  Company ;  S.  I.  Stewart,  Manager,  for 
Lebanon  Electric  Light  &  Water  Company. 

The  proceeding  herein  dates  back  to  September  29,  1919,  at 
which  time  a  hearing  was  held  for  the  discussion  and  presenta- 
tion of  uniform  rules  and  regulations  with  relation  to  service 
extension  lines.  Many  differences  of  opinion  were  expressed 
and  definite  action  on  the  part  of  the  Commission  was  deferred 
to  permit  of  further  investigation  and  study. 

At  the  final  hearing  on  November  29, 1921,  the  public  utilities 
presented,  for  consideration  through  the  committee  from  electric 
utilities,  a  draft  of  proposed  rules  which  had  been  approved  by 
a  large  majority  of  the  utilities  participating  in  the  conference. 

The  Commission's  engineers  and  the  Commission  also  pre- 
sented a  preliminary  report  covering  the  subject,  and  suggestions 
for  their  improvement,  either  by  way  of  changes  or  additions, 
were  invited.  The  general  opinion  was  expressed  by  the  speakers 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


240  OREGON  PUBLIC  SERVICE  COMMISSION, 

present  for  the  public  utility  companies  that  the  proper  methods 
Lad  been  pursued  in  their  tentative  draft,  and  were  hesitant  to 
give  the  fullest  consideration  by  frank  discussion  (and  criticism) 
to  the  Commission's  rules  proposed  in  said  preliminary  report. 

At  the  conclusion  of  the  hearing,  the  Commission  directed 
each  utility  appearing,  through  the  Committee,  to  file,  within 
ten  days,  a  supplemental  report  to  its  tentative  draft  covering 
service  extensions.  This  was  considered  proper  in  order  to  re- 
move any  doubt  as  to  the  application  of  evidence  on  investment 
ratio  and  development  period.  The  burden  of  proof  is  upon 
the  utilities  to  justify  such  extension  rules  and  regulations,  by 
clear,  competent,  and  material  evidence. 

Due  notice  having  been  given  to  all  interested  parties,  and 
hearings  having  been  had  as  provided  by  law,  the  matter  now 
stands  fully  submitted. 

Staiemerd* 

Courts  and  Commissions  have  frequently  decided  that  it  is 
the  duty  of  a  public  utility  to  finance  and  construct  all  reason- 
able extensions  in  order  to  serve  the  public  in  any  community 
in  which  the  utility  is  operating,  and  much  stress  is  laid  upon 
this  obligation. 

In  Conynagham  v.  Conynagham  Water  Co.  Complaint  Docket 
No.  3573,  October  19,  1920,  in  speaking  of  the  duty  of  a  water 
company  to  extend  service,  the  Pennsylvania  Commission  said: 

"It  is  a  well  settled  policy  of  this  Commission  to  require  pub- 
lic utilities  to  make  all  reasonable  extensions  in  order  to  serve 
the  public  in  any  community  in  which  the  utility  is  operating. 
By  reasonable,  is  meant  reasonable  to  both  utility  and  the  public. 
The  utility  cannot  select  those  portions  of  a  community  that  are 
remunerative  and  refuse  all  others.  It  must  so  construct  its 
plant  that  it  wdll  serve  all  those  that  may  reasonably  be  served, 
even  though  some  of  them  may  be  served  at  a  loss." 

One  of  the  chief  duties  of  a  utility  is  to  supply  service  within 
its  territory,  where  the  necessity  therefor  is  apparent.  In  this 
connection,  the  language  of  Justice  Clarke  in  New  York  ex  rel. 
New  York  &  Q.  Gas  Co.  v.  McCall,  245  U.  S.  345,  P.TJ.R1918A, 
792,  797,  62  L.  ed.  337,  38  Sup.  Ct.  Kep.  122,  is  relevant  in 
this  proceeding: 

P.TJ.K.1922C. 
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"Corporations  which  devote  their  property  to  a  public  use  may 
not  pick  and  choose,  serving  only  the  portions  of  the  territory 
covered  by  their  franchises  which  it  is  presently  profitable  for 
them  to  serve,  and  restricting  the  development  of  the  remaining 
portions  by  leaving  their  inhabitants  in  discomfort  without  the 
service  which  they  alone  can  re^ider." 

The  convenience  and  necessity  of  the  public  demands  that 
each  utility  should  render  the  maximum  service  possible,  which 
its  total  revenue  will  justify.  As  to  whether  the  proposed  ex- 
tension, with  its  additional  investment  and  revenue,  if  con- 
structed and  placed  in  service,  will  show  a  percentage  of  return 
equivalent  to  that  obtained  from  the  balance  of  the  property, 
can  only  be  determined  from  a  consideration  of  the  utility's 
business  as  a  whole. 

Commissions  generally  have  held  that  it  is  unreasonable  for 
utilities  to  contend  that  each  extension  financed  and  conBtructed 
must  be  self-sustaining  at  the  outset,  inasmuch  as  such  a  policy 
would  preclude  the  maximum  development  of  such  territory. 

The  Idaho  Commission  held,  in  Walters  v.  Utah  Power  & 
L.  Co.  P.U.K.1920C,  212,  that  the  burden  of  proving  is  upon 
the  utility,  that  the  total  revenue  of  a  utility  is  not  sufficient  to 
justify  extensions  of  service  into  a  new  district  which  will  not 
be  self  supporting. 

Quoting  further  from  this  case,  the  following  expression  ap- 
pears germane  to  the  question  here  involved : 

"If  we  take  the  position  that  each  new  district  or  community 
shall  receive  service  only  when  it  guarantees  an  amount  of 
revenue  at  the  Usual  rates  to  satisfy  the  utility,  we  should,  in 
fairness,  complete  the  step.  We  should  examine  the  revenue 
from  each  separate  district  served  and  reduce  the  rates  in  those 
where  the  volume  of  business  produces  an  amount  necessary  to 
make  mor«  than  a  sufficient  return ;  while  in  those  in  which  the 
total  revenue  permits  the  return  to  fall  below  the  sufficiency 
point,  require  a  guaranty — in  effect,  raise  the  rates.  We  are  not 
prepared  to  adopt  such  a  position." 

The  Commission  now  being  fully  advised,  finds  from  the 
record  before  it,  that  the  present  practices,  rules,  and  regulations 
of  electric  utility  companies  operating  in  this  state  with  respect 
to  the  financing  and  construction  of  electrical  service  extensions, 
P.U.K.1922C. 
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in  SO  far  as  they  differ  from  those  hereinafter  set  out,  are  unjust, 
unreasonable  and  unjustly  discriminatory,  and  that  just,  reason- 
able, and  not  unjustly  discriminatory  rules  and  regulations  to  be 
substituted  in  lieu  thereof  are  those  hereinafter  set  out. 


OREGON  PtJBIilC  SERVICE  COMMISSION. 

BE  PACIFIC  TELEPHOXE  &  TELEGRAPH  COMPANY. 
[FUe  U-F-333,  P.  S.  C.  Or.  Order  No.  805.] 

Valuation  —  Comparisons  —  Telephone  property. 

1.  Comparisons  of  telephone  property  valuations  in  other  states, 
accompanied  with  no  evidence  of  the  character  of  the  telephone  develop- 
ment in  those  states,  or  the  density  of  the  population  served  by  the 
company  whose  plant  is  being  valued,  are  useless,  especially  so  when 
the  witness  by  whom  they  are  introduced  is  unwilling  to  approve  the 
principles  upon  which  the  valuations  were  made. 

Hetum  —  Operating    expenses  —  Payments    to    parent   company  — 
Dividends  —  Telephones, 

2.  The  fact  that  the  American  Telephone  &  Telegraph  Company, 
which  owns  practically  three-fourths  of  the  stock  of  a  telephone  codti- 
pany  in  the  state  or  Oregon,  might  be  permitted  to  earn  excessive  profit 
throughout  the  country,  is  of  no  relevancy  in  a  proceeding  involving 
the  reasonable  charges  and  earnings  in  the  state  of  Oregon  when  the 
parent  company  is  allowed  nothing  except  for  services  rendered  within 
the  state. 

Return  —  Operating   expenses  — >  Payments  to  parent  companies  — 
Telephones. 

3.  A  payment  by  a  state  telephone  company  to  the  American  Tele- 
phone &  Telegraph  Company  amounting  to  55  cents  per  station  per 
year  for  the  services  rendered  by  the  latter  company,  being  about  one 
per  cent  of  the  gross  revenue,  is  properly  included  in  operating  expenses. 

Return  —  Operating  expenses  —  Payment  to  supply  company  —  Tele- 
phones. 

4.  The  contract  for  supplies  furnished  by  the  Western  Electric  Com- 
pany to  a  state  telephone  company  was  held  to  be  of  direct  advantage 
to  the  patrons  of  the  operating  company. 

Rates  —  Reasonahlertess  —  Value  of  service  —  Cost  of  service  —  Tclc- 
phones, 

5.  The  cost  of  giving  telephone  service  under  prudent  management, 
with  proper  recompense  to  the  investor  for  the  use  of  his  capital,  fur- 
nishes the  only  practicable  measure  by  which  to  establish  reasonable 
rates  although  the  value  of  the  service  to  some  of  the  patrons  may  be 
less  than  the  rate  fixed. 

Depreciation  —  Necessity  for  —  Telephones. 

6.  A  depreciation  reserve  is  necessary  to  maintain  the  integrity  of 
P.U.'R.1922C. 
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a  telephone  line  investment  by  preventing  the  distribution,  as  divi- 
dends, of  earnings  which  ought  to  be  held  to  offset  the  loss  in  value  of 
the  plant  as  it  wears  out  and  to  protect  the  ratepayers  by  insuring 
them  against  the  alternative  of  interrupted  service,  or  excessive  charges 
to  cover  the  cost  of  replacing  plant  when  worn  out. 
Conitnis^ions  ^  JufHsdictlon  —  ManageHal  powers^ 

7.  The  law  does  not  direct  a  Commission  to  undertake  the  manage- 
ment of  the  utilities  whose  rates  are  under  its  control. 

Rates  ^  Telephones  ^  Tolls  —  State-wide  system, 

8.  Increases  in  toll  rates  were  denied  when  it  appeared  from  pro- 
tests received  from  the  smaller  cities  of  the  state  that  any  material 
increase  in  toll  rates  would  defeat  its  own  purpose  by  restricting  traffic, 
and  it  further  appearing  that  a  very  large  proportionate  increase  would 
be  necessary  to  effect  any  material  change  in  the  total  revenues  of  the 
company. 

Bates  —  Telephones  —  Private  branch  exchanges  —  Hotels. 

9.  There  should  be  a  small  differential  in  favor  of  telephone  stations 
in  guest  rooms  in  hotels  as  compared  with  those  in  business  houses 
because  this  part  of  the  service  is  semi-residential  in  character,  but  in 
all  other  respects,  the  rate  should  be  the  same. 

Bates  «  Rea>sonableness  —  Comparison  tvith  past  rates, 

10.  Testimony  as  to  the  character  of  telephone  service  and  its 
value,  determining  the  latter  by  comparison  between  past  and  present 
rates,  lacks  the  essential  elements  of  proof  necessary  to  demonstrate 
that  the  present  rates  are  unreasonable  or  inequitable. 

Bates  —  Telephones  —  Farmer  lines. 

11.  Telephone  patrons  "on  farmer  lines  are  equally  responsible  with 
every  other  subscriber  for  the  expenses  incurred  in  operating  the  ex- 
change with  which  they  are  connected,  and  the  necessity  of  a  greater 
plant  investment  per  circuit  in  farmer  lines  and  the  maintenance  of 
the  extra  length  of  line  must  be  taken  into  consideration. 

Return  ^  Reasonableness  as  a  whole  —  State-uHde  telephone  system. 

12.  The  state  should  be  treated  as  a  unit  for  the  purpose  of  fixing 
telephone  rates. 

Return  —  Reasonableness  —  Economic  conditions  —  Value  of  service. 

13.  Putdic  utilities,  which  are  deprived  of  the  opportunity  to  share 
in  the  fruits  of  prosperity,  should  not  be  expected  to  bear  the  full  bur- 
den of  adversity,  but  should  be  permitted  to  eai*n  a  moderate  return 
even  in  times  of  depression  provided  that  the  rates  are  not  in  excess  of 
the  value  of  the  service  or  greater  than  the  ability  of  the  patron  to 
pay. 

Depreciation  —  Telephones  —  Amount. 

14.  A  telephone  utility  was  allowed  for  annual  depreciation  an 
average  of  4^  per  cent. 


Valuation  —  Overestim^ates  —  Relation  to  rates  —  Telephones. 

Statement  that  an  exaggerated  idea  of  the  affect  upon  telephone 
rates  of  an  overestimate  of  value  is  very  generally  entertained,  p.  253. 
P,U.R.1922C. 
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Accounting  —  IJnifomt  system  —  Telephones. 

Discussion  of  the  uniform  system  of  accounting  to  be  used  by  % 
telephone  company,  p.  256. 
Service  —  Telephones  —  Automatic  and  manual  operation. 

Discussion  of  the  average  time  required  to  complete  telephone  con- 
nection with  manual  and  automatic  operation,  p.  257. 
Return  —  Operating  expenses  —  Salaries  and  wages  —  Telephones, 

Discussion  of  the  salaries  and  wages  paid  by  a  telephone  company, 
p.  258. 
DepretHation  —  Accounting  —  Telephones, 

Discussion  of  depreciation  accounting  for  a  telephone  company,  p. 
262. 
Betum  —  Operating  expenses  —  Telephones  —  Improved  methods. 

Discussion  of  the   advisability  of  requiring  a  tefephone  company 
rendering  good  service  to  install  improved  devices,  p.  267. 
Bates  •—  Telephones  —  Primary  areas. 

Discussion  of  primary  rate  areas  of  a  telephone  company,  p.  270. 
depreciation  —  Beserve  —  Telephones, 

Discussion  of  the  size  of  a  depreciation  reserve  and  the  relation 
of  the  reserve  to  the  stockholders  and  to  patrons,  p.  280. 
Betum  —  Beasonahleness  —  Attraction  of  capital. 

Discussion  of  the  necessity  of  granting  a  fair  return  in  order  to 
attract  capital,  p.  281. 

[February  21,  1922.] 

Opinion  and  order  on  rehearing  of  telephone  rate  case ;  orig- 
inal order  sustained. 

By  the  Commission:  This  is  a  proceeding  based  on  a  peti- 
tion for  rehearing,  granted  by  Order  No.  712  of  the  Commis- 
sion, issued  on  or  about  the  21st  day  of  May,  1921.  Hearing 
was  convened  at  Salem,  Oregon,  on  the  18th  day  of  July,  1921, 
and  extended  over  a  period  of  six  weeks,  sessions  being  held  al- 
ternately at  Salem  and  Portland  for  the  convenience  of  wit- 
nesses; and  the  case  being  finally  submitted  and  adjournment 
taken  on  the  26th  day  of  August,  1921. 

By  stipulation  of  record,  the  respective  attorneys  appearing 
in  the  case  were  given  required  time  for  filing  briefs,  and  the 
last  and  final  brief,  that  of  the  city  of  Portland,  was  filed  on  or 
about  the  25th  day  of  November,  1921. 

In  all,  some  six  weeks  were  consumed  in  taking  the  testimony, 
130  witnesses  heard,  136  exhibits  introduced  and  a  record  of 
some  five  thousand  pages  of  testimony  made. 

Appearances:    The  following  appearances  were  entered:  H. 

P.U.R.1022C. 
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D.  Pillsbury,  Vice-President,  James  T.  Shaw,  Attorney,  Omar 
C.  Spencer,  Attorney,  John  H.  McNary,  Attorney,  for  the  Pa- 
cific Telephone  and  Telegraph  Company;  Frank  S.  Grant,  City 
Attorney,  H.  M.  Tomlinson,  Deputy  City  Attorney,  for  the  city 
of  Portland,  Oregon;  Ray  L.  Smith,  City  Attorney,  for  the 
city  of  Salem,  Oregon;  O.  H.  Foster,  City  Attorney,  for  the 
cities  of  Eugene  and  Springfield,  Oregon;  J.  E.  Young,  City 
Attorney,  for  the  city  of  Cottage  Grove,  Oregon;  Carl  E.  Wim- 
berly.  City  Attorney,  for  the  city  of  Roseburg,  Or^on;  James 
W.  Mott,  City  Attorney,  for  the  city  of  Astoria,  Oregon;  J.  J. 
Barrett,  City  Attorney,  for  the  city  of  Warrenton,  Oregon;  B. 
6.  Skulason,  City  Attorney,  for  the  cities  of  Milwaukee,  Oak 
Grove  and  Jennings  Lodge;  E.  F.  Van  Schaick,  Attorney,  for 
the  City  of  the  Dalles  &  Wasco  county,  Oregon;  C.  L.  Gavin, 
Attorney,  for  the  Dalles,  Rural  Phones  of  Wasco  county  and 
Wasco  county;  E.  P.  Morcom,  Attorney,  for  the  city  of  Wood- 
bum,  Oregon ;  Edward  M.  Cousin,  Attorney,  for  the  Oregon 
Telephone  Federation;  A.  L.  Morris,  for  the  Farmers  Tele- 
phone Company  of  Warren;  C.  E.  Spence,  Master  for  the  Ore- 
gon State  Grange. 

The  Commission  having  reviewed  the  testimony,  exhibits, 
briefs  and  the  record  herein,  and  now  being  fully  advised  in 
the  premises,  makes  and  files  its  opinion  and  order,  as  follows, 
to  wit: 

IntrodtLction. 

The  operations  of  the  Pacific  Telephone  Company  extend  to 
all  classes  of  citizens,  and  to  nearly  every  community  of  the 
state.     In  the  establishment  of  just  rates  for  a  utility  offering 
such  diversity  of  conditions  many  problems  arise,  each  of  which 
must  be  considered  both  singly  and  in  conjunction  with  all  oth- 
er factors  in  the  case. 
The  Commission  has  considered  carefully,  individually,  and 
j        collectively,  the  grounds  for  rehearing  set  forth  in  thn  several 
!         petitions  before  it.    Whatever  may  be  the  purpose  of  the  segre- 
gation, the  principles  governing  rate  making  are  simple.     The 
public  must  not  be  overcharged,  yet  the  utility  is  entitled  to 
such  revenue  as  will,  under  competent  management,  afford  it  a 
reasonable  return  upon  the  fair  value  of  the  property  used  in 

P.U.R.1922C. 
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the  public  service.  The  Public  Utility  Act  makes  it  the  duty 
of  the  Public  Service  Commission  to  carry  out  these  principles. 

There  art  two  steps  in  the  ascertainment  of  just  rates.  Firsts 
the  determination  of  the  total  amount  of  revenue  which  the 
utility  may  properly  be  entitled  to  earn;  second,  the  equitable 
distribution  between  the  various  kinds  and  classes  of  services 
of  the  charges  by  which  the  necessary  revenues  are  to  be  pro- 
duced. 

We  shall  discuss  in  detail  the  various  points  raised. 

Valuation. 

[1]  The  Commission,  after  an  investigation  covering  more 
than  two  years  and  costing  many  thousands  of  dollars,  estab- 
lished a  value  for  rate-making  purposes  of  the  company's  prop- 
erty, used  and  useful  in  the  public  service,  of  approximately 
$12,500,000,  as  of  December  31,  1916.  The  estimates  of  the 
engineers  of  th^  Commission,  and  those  of  the  company,  were 
submitted  and  fully  discussed  at  public  hearings.  This  valua- 
tion has  been  a  part  of  the  basis  upon  which  three  telephone 
rate  orders  have  been  made,  and  while  there  has  been  objection 
to  it  as  excessive,  no  tangible  evidence  has  been  presented  to  ui* 
which  would  justify  the  expense  and  time  required  for  a  new 
appraisal.  Comparisons  made  with  valuations  in  other  states, 
accompanied  with  no  evidence  of  the  character  of  the  telephone 
development  in  those  states,  or  the  density  of  the  population 
served  by  the  company  whose  plant  is  being  valued,  are  useless, 
especially  so  in  the  present  case,  when  the  witness  by  whom 
they  were  introduced  was  unwilling  to  approve  the  principle? 
upon  which  the  valuations  were  made. 

After  the  fair  value  of  a  utility  property  has  been  established 
it  is, the  custom  of  the  Commission  to  extend  it  from  year  to 
year  by  adding  the  net  additions  to  the  plant,  as  shown  by  the 
company's  records,  confirmed  by  examination  of  the  property. 
A  valuation  of  such  a  property  as  that  of  the  Pacific  Telephone 
&  Telegraph  Company  in  Oregon,  could  not  possibly  be  com- 
pleted in  less  than  a  year,  and  the  expense  would  be  utterly 
lisproportionate  to  any  benefits  that  could  be  derived  from  it. 
Such  an  expense  would  not  be  warranted  oftener  than  once  in 

ten  years  at  the  lowest  estimate. 
r.U.R.1922C. 
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An  exaggerated  idea  of  the  effect  upon  the  rates  of  an  over- 
estimate of  value  is  very  generally  entertained.  The  rates  pre- 
vailing before  the  issuance  of  the  last  order  were  insufficient 
to  produce  a  fair  return  on  a  valuation  one-third  that  found  by 
the  Commission.  Even  if  the  highest  estimate  of  alleged  error 
in  the  valuation  could  be  substantiated,  it  would  justify  a  re- 
duction in  the  present  rates  of  less  than  2J  per  cent. 

Relations  with  the  American  Telephone  &  Telegraph  Company. 
[2]  From  the  beginning  of  consideration  of  telephone  rates, 
this  Commission  has  given  special  attention  to  the  relations  of 
the  Pacific  Company  to  the  American  Telephone  &  Telegraph 
Company,  studying  not  only  the  nature  and  extent  of  services 
rendered  by  the  latter,  but  also  the  actions  and  opinions  of 
courts  and  other  Commissions  relative  thereto.  At  the  recent 
hearing  the  Commission,  on  account  of  the  emphasis  laid  on  this 
subject  by  the  petitioners,  indicated  to  the  company  its  desire 
that  officials  thoroughly  conversant  with  the  operations  of  the 
American  Telephone  &  Telegraph  Company  and  Western  Elec- 
tric Company,  should  be  in  attendance.  Their  testimony  oc- 
cupied nearly  a  week  and  the  major  portion  of  this  time  was 
devoted  to  a  searching  cross  examination. 

The  American  Company  owns  about  three-fourths  of  the 
stock  of  the  Pacific  Company.  This  relation  does  not  affect  the 
duty  or  the  jurisdiction  of  the  Oregon  Commission.  We  are 
interested  only  in  the  question  of  reasonable  charges  and  earn- 
ings in  this  state.  If  other  states  permit  such  rates  to  be  charged 
that  the  resulting  profits  to  the  American  Company  from  all  of 

'  them  together  are  excessive,  the  regulatory  bodies  in  those  states 

must   answer  to  their  constituents   for  any   negligence.      This 
Commission  has  taken  Especial  care  that  no  undue  profits  are 

I  made  from  operations  in  this  state.     Not  a  dollar  has  been  al- 

lowed to  the  '^parent"  company  except  for  services  rendered. 

It  is  strange  that  the  petitioners  should  even  question  the 
value  of  the  financial  assistance  rendered  by  the  American  Com- 
pany, since  they  have  themselves  asserted  that  for  years  the  Pa- 
cific Company's  net  return  was  under  4  per  cent.  It  should  be 
known  to  them,  as  it  is  known  to  all  intelligent  business  men, 
that  no  industry,  unless  it  has  powerful  outside  assistance,  can 
P.U.R.1922C. 
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be  financed,  so  as  to  sell  its  securities  at  par  and  meet  its  obli- 
gations promptly,  on  such  a  showing  of  earnings. 

The  American  Telephone  &  Telegraph  Compianj  maintains 
extensive  laboratories  and  a  large  corps  of  engineei-s  and  scien- 
tists, for  the  purpose  of  testing  and  developing  inventions  and 
improvements  in  the  art  of  telephony,  and  in  the  manufacture 
of  the  materials  used.  The  progr^s  of  the  art  was  demonstra- 
ted by  the  company's  witnesses  at  the  recent  hearing  with  nu- 
merous exhibits,  und  an  impressive  showing  was  made  as  to  the 
value  of  this  scientific  work.  We  regard  this  department  of  re- 
search as  a  utility  engaged  in  public  service,  and  being  satisfied 
that  its  services  are  worth  more  than  they  cost,  we  believe  that 
the  compensation  for  them  should  be  their  cost  with  reasonable 
allowance  for  return. 

[3]  From  the  evidence  submitted  in  the  preparation  of  Or- 
der No.  499,  we  were  able  to  make  an  estimate  of  the  cost  to 
The  American  Telephone  &  Telegraph  Company  of  rendering 
scientific  and  financial  services  to  its  subsidiaries.  No  one  has 
ever  attacked  the  fairness  of  this  estimate.  A  portion  of  the 
cost  was  assigned  to  Oregon  on  the  basis  of  the  number  of  sta- 
tions in  the  state  compared  with  the  total  number  served  by  the 
American  Company.  This  was  found  to  be  approximately  55 
cents  per  station,  on  prewar  prices.  It  is  probably  more  now, 
but  as  the  company  has  submitted  no  further  evidence  on  this 
point,  the  CoDMuission  has  made  no  change. 

This  55  cents  per  station  per  year  amounts  to  about  1  per 
cent  of  the  gross  revenue  and  is  the  only  payment  to  the  parent 
company  which  is  recognized  by  the  Commission  as  properly 
to  be  included  in  the  operating  expenses  in  this  state.  If  the 
Pacific  Company  makes  a  larger  contribution  out  of  its  own 
pocket,  that  fact  is  in  no  wise  reflected  in  the  rates  authorized 
by  the  Commission,  notwithstanding  repeated  allusions  to  the 
contrary. 

Western  Electric. 

[4]  The  manufacturing  department  of  The  American  Tele- 
phone &  Telegraph  Company  is  a  subsidiary  corporation  known 
as  the  Western  Electric  Company.  It  manufactures  and  sells 
to  the  other  afiiliated  companies  all  kinds  of  telephone  appara- 
tus and  acts  as  their  purchasing  agent  for  all  other  supplies, 
P.U.K.1922C. 
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This  arrangement  makes  possible  the  anticipation  of  the  needs 
of  all  the  companies,  avoids  overproduction  and  diminishes  the 
reserve  stocks  necessary.  The  economy  of  such  a  plan  is  ob- 
vious. We  wish  only  to  be  assured  that  its  advantages  are  shared 
by  the  utility's  patrons. 

The  Commission's  engineers  have  made  a  careful  study  of  the 
prices  charged  by  the  Western  Electric  and  those  of  other  sup- 
ply houses  on  all  comparable  material.  The  result  has  been  to 
show  that  the  prices  paid  by  the  Pacific  Company  are  not  only 
not  higher,  but  are  in  most  cases  lower  than  those  charged  by 
the  competitors  of  the  Western  Electric.  Our  engineers  are  of 
the  opinion  that  the  same  is  true  of  materials  serving  like  pur- 
poses but  not  directly  comparable. 

The  company  introduced  an  exhibit  which  makes  an  exhaus- 
tive comparison  of  prices  paid  by  the  Pacific  Company  with 
those  paid  by  independent  telephone  companies  in  this  state. 
This  exhibit  shows  the  Pacific  Company  to  be  buying  more  eco- 
nomically than  the  other  companies.  No  attempt  was  made  to 
controvert  this  evidence  and  it  must  be  given  due  weight.  From 
the  record  and  its  investigations  the  Commission  believes  that 
the  Western  Electric  contract  is  of  direct  advantage  to  the  pa- 
trons of  the  Pacific  Company. 

Our  conclusions  are  in  line  with  the  decisions  of  the  major- 
ity of  the  State  Commissions  which  h«Cve  investigated  this  sub- 
ject. The  Virginia  Commission  has  recently  stated  that  "there 
was  a  marked  difference  in  favor  of  the  Bell  Company  in  prices 
made  by  the  Western  Electric."  The  Georgia  Commission  says: 
"We  are  satisfied  that  the  contract  with  the  Western  Electric 
is  of  positive  advantage  to  the  Southern  Bell."  The  Louisiana 
Railroad  Commission,  on  April  1,  1921,  said: 

As  to  the  contract  with  the  Western  Electric  Company,  there 
is  no  contradiction  in  any  of  the  evidence  of  the  outstanding 
fact,  that  by  reason  of  this  contract  the  Cumberland  Telephone 
&  Telegraph  Company  is  able  to  make  great  savings  on  the  ma- 
terials and  supplies  which  it  purchases  through  this  company 
and  uses  in  furnishing  telephone  service  in  the  state  of  Louis- 
iana. True,  the  contract  is  criticised;  but  there  is  no  dispute 
of  the  proven  fact  that  this  contract  enables  the  Cumberland 
Telephone  &  Telegraph  Company  to  actually  purchase  its  sup- 
P.U.R.1922a 
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plies  and  materials  cheaper  than  they  can  be  purchased  in  the 
competitive  markets.  It  is  shown  by  the  evidence  that  the  Cum- 
berland Telephone  &  Telegraph  Company  is  at  liberty  to  pur- 
cliase  supplies  in  the  open  market  whenever  the  prices  are  lower 
than  those  for  which  similar  supplies  can  be  obtained  from  the 
Western  Electric  Company. 

Utility  Accouniing. 

The  accounting  system  of  a  company  handling  80,000  month- 
ly accounts  is  necessarily  voluminous,  but  the  difficulties  of 
analysis  are  much  less  than  popularly  believed.  The  methods 
of  bookkeeping  in  use  in  private  business  are  so  varied  in  their 
manner  of  recording  and  presenting  similar  sets  of  facts,  and 
so  adverse  in  the  meanings  attached  to  the  same  terms  and  state- 
ments, that  it  would  be  hopeless  to  attempt  to  interpret  the  rec- 
ords of  public  utilities  if  they  were  kept  in  the  same  manner. 
When  public  utility  regulation  began,  this  difficulty  was  at  once 
recognized.  The  Interstate  Commerce  Commission,  in  .conjunc- 
tion with  various  associations  of  accountants,  thereupon  pre- 
pared a  uniform  system  of  accounting  for  each  class  of  utilities 
under  its  jurisdiction,  giving  in  minute  detail  the  accounts  in 
which  each  transaction  must  be  recorded,  and  the  manner  of  its 
entry.  Adoption  of  the  proper  system  by  each  utility  was  made 
obligatory  by  law,  and  severe  penalties  were  prescribed  for  any 
departure  from  it.  These  penalties  are  applicable  not  only  to 
the  corporation,  but  to  each  employee  in  responsible  charge  of 
any  portion  of  the  accounting. 

The  Interstate  Commerce  Commission  regulations  have  been 
adopted  by  Oregon  and  by  practically  every  state  having  a  regu- 
latory body.  The  result  has  been  greatly  to  simplify  the  work 
of  investigating  utility  operations  and  to  give  to  the  results  a 
reliability  and  accuracy  not  realized  by  those  unfamiliar  with 
such  matters.  The  operations  of  the  Pacific  Company  in  the 
state  of  Oregon  are  clearly  distinguished  in  its  accounts  from 
those  in  other  states.  Its  relations  with  the  American  Tele- 
phone &  Telegraph  Company  are  definite  and  easily  traced.  The 
company  has  subdivided  tlie  standard  accounts,  as  permitted 
by  Interstate  Commerce  Commission  rules,  and  established  a 
system  by  which  the  cost  of  work  in  progress  can  be  readily  as- 
P.U.R.1922C. 
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certained.  Such  accounting  is  clearly  in  the  interest  of  econ- 
omy. The  Commission  encounters  no  obstacles  other  than  the 
clerical  labor  involved  in  examining  any  phase  of  the  company's 
operations. 

Character  of  the  Service. 

The  city  attorney  of  Portland  conducted  an  inquiry  into  the 
nature  of  the  service  rendered  to  the  patrons  of  the  company 
in  that  city.  Everything  possible  was  done  to  reach  dissatisfied 
subscribers,  yet  many  of  these,  as  witnesses,  stated  voluntarily 
that  the  service  was  good.  The  chief  cause  for  complaint  at 
former  hearings,  discourtesy  and  neglect  on  the  part  of  em- 
ployees in  dealing  with  complaints,  has  been  so  far  removed 
that  there  was  no  testimony  presented  on  this  point. 

Complaints  generally  were  based  on  the  amount  of  the  charges, 
on  the  slowness  of  the  company  in  installing  service,  or  on  rules 
and  requirements  whose  reasonableness  has  been  established  by 
the  Commission,  and  which  are  of  universal  application  through- 
out the  United  States.  A  few  witnesses  gave  clear  and  con- 
vincing evidence  of  unjust  treatment  or  unsatisfactory  service, 
but  the  number  was  so  small  in  comparison  with  the  vast  num- 
ber of  subscribers  in  the  state  as  to  furnish  convincing  proof 
that  the  great  majority  of  telephone  users  find  the  service  rea- 
sonably good. 

This  conclusion  is  further  enforced  by  testimony  of  an  ex- 
perienced operator  employed  by  the  city  of  Portland,  to  the 
effect  that  out  of  nearly  three  hundred  tests,  the  average  time 
required  to  receive  an  answer  from  the  central  ofiice  operator 
was  only  five  and  one  half  seconds,  while  50  tests  showed  only 
eighteen  seconds  required  to  obtain  the  desired  party  by  the 
automatic. 

The  Commission  recognizes  its  duty  to  see  that  reasonable 
service  is  rendered  in  return  for  reasonable  rates.  Its  offices 
at  both  Salem  and  Portland  are  open  for  the  reception  of  com- 
plaints in  regard  to  service  anywhere  in  the  state,  and  all  cases 
are  promptly  investigated,  without  cost  to  the  applicant.  More 
complaints  are  received  because  of  failure  of  the  company  to 
install  new  telephones  as  rapidly  as  desired,  than  on  any  other 
account.  This  and  the  exceedingly  small  number  of  well  found- 
P.U.R.1922C.  17 
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ed  complaints,  is  further  proof  that  there  is  no  general  dissatia- 

faction  with  the  service. 

Vcdiie  of  the  Service. 

[5]  Petitioners  press  the  claim  that  the  rates  should  be  based 
on  the  value  of  the  service.  It  is  hard  to  believe  that  such  a 
theory  of  ratemaking  is  presented  seriously.  Shall  the  utility 
be  required  to  furnish  service  for  less  than  the  wages  of  its 
employees,  because  to  a  few  people  it  may  be  worth  not  more 
than  a  dollar  a  month?  Shall  all  pay  $20  a  month  because 
many  would  find  it  advisable  to  pay  that  rather  than  be  without 
service?  Or,  shall  there  be  as  many  rates  as  there  are  users, 
because  no  two  find  it  of  the  same  value  ?  The  impossibility  of 
fixing  either  minimum,  average  or  maximum  value  should  be 
sufiicient  to  show  the  absurdity  of  such  a  proposition. 

In  the  case  of  a  service  like  that  of  the  telephone,  practically 
indispensable  to  the  great  majority  of  its  users,  the  cost  of  giv- 
ing service,  under  prudent  management,  with  proper  recom- 
pense to  the  investor  for  the  use  of  his  capital,  furnishes  the 
only  practicable  measure  by  which  to  establish  reasonable  rates. 
Some  will  doubtless  find  that  the  value  of  the  service  to  them  is 
less  than  the  rate  thus  fixed,  as  would  be  the  case  no  matter  how 
low  the  rates  were  made.  Is  it  the  proposition  of  petitioners 
that  the  company  shall  be  required  to  serve  such  customers  at 
less  than  cost?  The  Commission  rejects  the  proposal  without 
hesitation,  as  contrary  to  justice  and  common  sense. 

That  the  rates  have  not  been  raised  beyond  the  ability  of 
more  than  a  very  few  of  the  least  benefited  users  to  pay  is  shown 
by  the  effect  on  the  number  of  telephone  patrons.  In  the  six 
months  following  the  establishment  of  tke  present  rates  the 
number  of  telephone  users  in  the  state  decreased  3^  per  cent. 
Beginning  with  September,  there  has  been  a  net  gain  each 
month,  which  would  have  wiped  out  this  loss,  had  not  the  un- 
precedented November  storms  required  the  diversion  of  all 
forces  to  reconstruction,  stopping  the  installation  of  new  tele- 
phonos  entirely,  and  leaving  one  thousand  unfilled  orders  for 
telephones  on  hand  at  the  end  of  the  year. 

Wages. 

The  Commission,  while  having  no  jurisdiction  as  to  the  fix- 
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ing  of  wages  paid  employees  of  a  utility  appearing  before  it, 
has,  however,  in  previous  orders,  found  it  necessary  to  comment 
on  this  subject  so  far  as  the  wages  have  affected  the  service.  In 
Order  No.  472,  November  25,  1918,  we  said:  The  Conmais- 
sion  is  of  the  opinion  that  increased  wages  will  alleviate  the 
seriousness  of  the  present  situation  and  believes  the  changes 
in  the  scale  as  outlined  by  the  company  may  accomplish  the 
desired  end.  That  the  wages  now  paid  to  the  operators  of  the 
company  are  inadequate  and  should  be  immediately  increased, 
there  is  no  dispute.  Increased  wages  have,  so  far  as  the  Com- 
mission has  been  able  to  observe,  amply  justified  the  above 
opinion. 

There  is  no  wage  controversy  between  the  telephone  company 
and  its  workers.  The  city  of  Portland  not  only  asked  for  such 
a  reduction  in  rates  as  would  inevitably  bring  about  a  decrease 
in  wages,  but  also  raised  the  issue  of  wages  directly,  introducing 
exhibits  and  testimony  which  could  have  no  other  object  than 
to  sustain  a  reduction.  In  support  of  this  contention,  counsel 
introduced  an  exhibit  comparing  the  cost  of  living  and  the  wages 
of  telephone  employees.  In  this  exhibit  the  witness  attempted 
to  show  by  a  gi-aphic  chart  that  wages  and  the  cost  of  living 
were  on  a  level  or  at  a  common  point  in  the  month  of  May, 
1917.  The  chart  actually  shows  that  while  increases  were  grant- 
ed employees  by  the  company,  they  were  not  sufficient  to  keep 
abreast  of  the  cost  of.  living,  and  it  was  not  until  the  latter  part 
of  the  year  1920  that  these  employees  began  to  receive  even  a 
living  wage. 

Some  weight  might  be  allowed  to  counsel's  contention,  were 
it  not  for  the  Commission's  investigation  in  the  year  1918, 
which  resulted  in  the  issuance  of  the  order  above  quoted.  We 
cannot  agree  with  the  position  of  petitioners,  nor  do  we  believe 
that  wages  should  be  limited  to  the  bare  cost  of  existence.  The 
record  clearly  indicates  that  wages  paid  telephone  employees 
have  never  reached  a  point  comparable  with  wages  in  other  in- 
dustries and  it  is  the  contention  of  the  company  that  they  have 
not  been  increased  beyond  the  point  where  it  was  intended  they 
should  remain.  The  only  conclusion  that  can  be  drawn  from 
the  record  and  from  this  exhibit  is  that  wages  should  not  be  re- 
duced. 

P.U.R.19220. 
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This  Commission,  in  the  interest  of  the  public  welfare,  hav- 
ing regard  particularly  to  the  number  of  women  connected  with 
the  telephone  industry,  deemed  it  necessary  to  comiment  as  above 
quoted.  This  condition  having  been  corrected,  the  Commission 
would  feel  itself  deserving  of  censure  if  it  were  instrumental, 
through  reconmiendations  or  otherwise,  in  bringing  back  such 
conditions  as  then  existed. 

DepreciatiorL 

[6]  The  only  evidence  offered  during  the  rehearing  which 
would  tend  to  justify  any  appreciable  reduction  in  the  total 
revenue  of  the  company  was  the  opinion  of  a  witness  for  peti- 
tioners, that  the  total  depreciation  reserve  accrued  by  the  com- 
pany to  date  is  excessive.  He  attempted  to  support  this  opin- 
ion in  two  ways : 

First:  He  testified  that  from  1909  to  1920,  inclusive,  the 
average  ratio  of  retirements  to  depreciable  property  was  only 
2^% 00  per  cent  and  that  this,  therefore,  was  shown  by  expe- 
rience to  be  a  suflSciently  large  percentage  to  allow  annually  for 
depreciation.  The  witness  overlooked  the  fact  that  not  only  did 
the  plant  more  than  double  during  the  twelve  years  just  ended, 
but  that  it  had  been  increasing  rapidly  for  several  years  pre- 
vious to  that  period.  The  percentage,  if  calculated  on  the  prop- 
er base,  would  be  more  than  twice  as  large,  thus  confirming  the 
correctness  of  the  Commission's  figures,  and  disproving  the  con- 
tention of  the  witness. 

Second:  It  is  claimed  that  a  depreciation  resen'e  can  never 
properly  exceed  15  or  20  per  cent  of  the  total  depreciable  prop- 
erty. Several  of  the  quotations  from  authorities  offered  in  sup- 
port of  this  contention  do  not  touch  upon  the  subject  at  all. 
Those  who  do  mention  it,  give  percentages  such  as  are  quoted, 
but  base  them  on  the  entire  property,  and  not  on  that  which  is 
•depreciable,  so  that  they  do  not  in  fact,  support  the  position  of 
the  witness. 

This  evidence,  when  correctly  interpreted,  thus  shows  the 
converse  of  its  authors'  contention  and  illustrates  the  accuracy 
of  the  Commission's  estimates. 

It  is  to  be  r^retted  that  the  city's  attorneys  have  quoted, 
with  implied  approval,  extracts  from  arguments  in  favor  of  dis- 
P.U.R.1922C. 
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regarding  depreciation  entirely  in  valuation  and  rate  making. 
Such  a  practice,  if  adopted  here,  would  permit  the  telephone 
company  to  distribute  its  depreciation  reserve  to  its  stockhold- 
ers as  dividends,  and  charge  all  future  replacements  of  plant  to 
the  current  year's  operating  expenses,  to  be  paid  by  the  rate- 
payers, instead  of  charging  them,  as  now,  to  the  reserve.  In 
other  words,  those  future  replacements  of  plant  which  have  al- 
ready been  partly  paid  for  by  the  ratepayers'  contributions  to  a 
reserve,  would  all  be  paid  for  again.  In  the  case  of  utilities 
which  through  bad  management  or  bad  investment  have  suffered 
loss  by  depreciation,  without  collecting  rates  to  offset  it,  such 
losses,  under  the  system  of  disregarding  depreciation,  would  be 
recognized  as  proper  charges  against  future  ratepayers,  to  be 
collected  as  fast  as  the  parts  of  the  plant  go  out  of  service. 

The  protection  afforded  to  the  ratepayers  by  an  adequate  de- 
preciation reserve  is  illustrated  by  the  storms  which  raged  over 
the  greater  part  of  the  state  in  November  and  December.  The 
extraordinary  damages  to  the  telephone  company's  plant  amount- 
ed to  dose  to  a  half  million  dollars.  The  expense  of  reconstruct 
tion  will  fall  almost  entirely  on  the  depreciation  reserve.  Had 
there  been  no  reserve,  the  cost  must  have  been  added  to  the 
current  operating  expenses,  and  an  increase  of  10  per  cent  for 
a  year  over  the  present  rates  would  have  been  required  to  meet 
it 

The  importance  of  this  subject,  and  the  erroneous  views  prev- 
alent in  regard  to  its  nature  and  proper  treatment,  justify  us  in 
going  into  it  thoroughly,  even  repeating  much  of  what  has  been 
said  in  previous  orders. 

The  true  purpose  of  the  inclusion  of  an  annual  allowance  for 
depreciation  as  an  operating  expense  is  to  insure  the  collection 
from  the  ratepayers  of  payment  for  the  plant  being  used  up  in 
their  service.  The  propriety  of  such  payment  is  obvious,  and 
it  has  repeatedly  been  upheld  by  the  courts.  No  business  can 
continue  to  exist  which  does  not  anticipate  in  some  way  the  ex- 
haustion of  its  plant.  Regulated  public  utilities,  with  their  net 
earnings  restricted  to  a  reasonable  rate  of  return,  can  make  such 
provision  only  thrugh  a  depreciation  reserve. 

The  true  function  of  a  depreciation  reserve  is  to  maintain 
the  int^rity  of  the  investment  by  preventing  the  distribution, 
P.U.R.1922C. 
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as  dividends,  of  earnings  which  ought  to  be  held  to  offset  the 
loss  in  value  of  the  plant  as  it  wears  out,  and  to  protect  tlie 
ratepayers  by  insuring  them  against  the  alternative  of  inter- 
rupted service  or  excessive  charges  to  cover  the  cost  of  replacing 
plant  when  worn  out.  The  reserve  consists  of  earnings  con- 
tributed by  the  ratepayers,  but  withheld  from  the  stockholders, 
for  the  future  benefit  of  the  plant  and,  therefore,  of  the  pa- 
trons. By  this  means,  the  burden  of  paying  for  plant,  as  it  is 
used  up,  is  distributed  equally  over  the  customers  of  all  periods, 
instead  of  falling  heavily  on  those  of  the  time  when  renewals 
of  plant  become  necessary. 

No  part  of  the  reserve  can  be  used  to  pay  dividends,  nor  in 
any  other  manner  to  increase  the  profits  of  the  stockholders,  ex- 
cept by  fraud,  concealed  by  fraudulent  accounting.  For  such 
fraudulent  accounting  every  utility  accountant,  no  matter  of 
what  rank,  is  made  personally  liable,  under  heavy  penalties,  by 
Federal  and  state  statutes.  Competent  accountants,  some  em- 
ployed by  the  Commission,  and  others  by  the  petitioners,  have 
carefully  examined  the  books  of  the  telephone  company  and 
have  found  them  to  be  kept  in  accordance  with  the  law. 

Depreciation  accounting  is  simple  in  principle.  The  prop- 
erty of  the  utility  is  classified  according  to  rules  laid  down  by 
the  Interstate  Commerce  Commission.  The  probable  useful 
life  in  service  of  each  class  of  perishable  plant  is  determined 
from  experience  and  a  proportionate  fraction  of  its  cost  is  al- 
lowed each  year  for  depreciation.  The  sum  of  these  allowances 
constitutes  the  depreciation  annuity,  which  it  added  to  the  op- 
erating expenses.  Whenever  the  useful  life  of  a  part  of  the 
plant  is  ended,  the  cost  of  replacing  it,  instead  of  being  charged 
to  operating  expenses  and  paid  by  users  of  that  date,  is  paid 
out  of  the  reserve. 

The  methods  of  determining  the  amount  to  be  allowed  an- 
nually for  depreciation  are  two:  the  "sinking  fund"  and  the 
"straight  line."  Under  the  former,  the  allowance  is  calculated 
as  an  annuity,  which,  at  a  determined  rate  of  interest,  will  pro- 
duce the  required  amount  within  the  composite  life  of  the  plant. 
The  owners  are  entitled  to  a  return  based  upon  the  full  amount 
of  the  investment,  regardless  of  depreciation,  since  they  are  not 
free  to  use  the  reserve  for  their  own  benefit,  but  the  necessity 
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of  paying  part  of  their  return  into  the  sinking  fund  as  interest, 
reduces  their  net  return  to  the  equivalent  of  one  based  on  the 
investment  less  the  reserve,  or  the  depreciated  value. 

Under  the  straight  line  method  the  depreciation  allowance 
is  calculated  by  dividing  the  depreciable  plant  by  the  life.  The 
sum  of  the  annual  allowances,  therefore,  equals  the  value  of  the 
plant  at  the  end  of  its  life,  without  any  contributions  of  interest. 
The  payments  to  the  reserve  are,  in  effect,  repayments  of  cap- 
ital to  the  owners,  who  are,  therefore,  entitled  to  a  return  only 
upon  the  investment  less  the  reserve,  or  the  depreciated  value. 
When  replacements  of  plant  become  necessary,  the  money  re- 
quired may  be  obtained  from  the  owners  in  the  same  manner 
as  new  capital.  It  is  not  charged  to  operating  expenses,  but  to 
the  reserve,  and  by  decreasing  the  reserve,  increases  the  base 
upon  which  the  owners  are  entitled  te  earn  a  fair  return. 

Sinking  fund  and  straight  line  both  yield  the  same  results 
to  ratepayers  as  well  as  to  owners.  The  sum  to  the  deprecia- 
tion allowance  calculated  as  an  annuity  and  the  return  on  the 
full  investment  under  the  one  method  is  so  nearly  equal  in  all 
cases,  to  the  sum  of  the  allowance  and  of  the  return  on  depre- 
ciated value  under  the  other,  that  the  difference  is  negligible. 
A  very  simple  calculation,  by  either  method  will  soon  convince 
any  one  that  the  reserve  may  very  much  exceed  15  or  20  per 
cent  of  the  plant,  without  injustice  to  the  ratepayers.  The  ratio 
existing  at  any  given  time  is  dependent  in  large  part  on  the 
extent  to  which  additions  to  the  plant  have  recently  been  made. 

The  probable  life  in  service  of  each  of  the  various  parts  of 
the  Pacific  Telephone  &  Telegraph  Company's  plant  has  been 
determined  by  the  Commission's  engineers  by  careful  calcula- 
tions based  entirely  upon  the  experience  of  the  plant  under  con- 
sideration, as  illustrated  by  the  following  tables. 

Central  office  equipment  has  heretofore  been  assumed  to  have 
a  life  of  eleven  years,  with  a -salvage  of  20  per  cent.  In  the 
first  table  a  test  is  made  of  the  correctness  of  the  assumption. 
In  the  first  two  columns  is  shown  the  net  increase  of  plant  each 
year.  If  the  assumption  of  eleven-year  life  is  correct,  the  plant 
put  in  in  1890  must  be  replaced  in  1901.  The  calculated  re- 
placements are  shown  in  the  third  column  and  the  total  new 

plant  installed  each  year  in  the  fourth  column.  The  latter  will 
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again  be  due  for  retirement  eleven  years  later.  The  earliest 
records  available  of  charges  for  retirement  are  those  of  1909.  The 
plant  installed  in  1898  was  $163,500.  The  charge  to  the  reserve 
for  retirement  in  1909  should  have  been  that  amount  less  20 
per  cent  for  salvage,  or  $122,800.  A  similar  calculation  is  made 
for  each  succeeding  year.  The  total  amount  of  realized  depre- 
ciation, on  the  basis  of  an  eleven-year  life,  for  the  twelve  years, 
should  have  been  $4,716,100.  It  was  actually  $4,172,600,  in- 
dicating that  the  average  life  of  central  office  equipment  is  more 
than  eleven  years. 

The  second  table  repeats  this  calculation  with  a  twelve-year 
life.  The  calculated  and  the  actual  amounts  are  here  found  to 
be  practically  the  same.  It  would,  therefore,  appear  that  twelve 
years  should  be  taken  as  the  life  of  central  office  equipment,  were 
it  not  that  the  records  show  the  retirements  in  1917  to  1920  to 
have  been  abnormally  small,  owing  to  the  difficulty  of  obtain- 
ing labor,  and  the  unusual  cost  of  labor  and  materials  during 
that  period.  If  the  plant  retired  in  those  years  had  borne  the 
same  ratio  to  the  total  as  in  the  three  years  preceding,  the  actual 
realized  depreciation  in  the  first  table  would  have  been  as  much 
as  the  calculated.  The  life  of  central  office  equipment  is,  there- 
fore, taken  at  eleven  years,  for  the  present,  but  the  records  for 
this  year,  when  complete,  may  show  that  a  small  increase  in  life 
is  justified.     [Tables  omitted.] 

The  effect  of  improvements  in  equipment  is  shown  by  the 
excess  of  actual  over  calculated  retirements  in  the  earlier  years 
and  the  reversing  of  this  relation  toward  the  end  of  the  period. 
The  elimination  of  the  less  durable  material  as  time  goes  on 
will  result,  under  the  Conmiission's  method  of  treatment,  in  the 
assignment  of  a  gradually  increasing  life. 

The  length  of  life  of  each  part  of  the  Pacific  Company's 
plant  has  been  recalculated  in  accordance  with  the  latest  records, 
but  no  change  has  been  found,  sufficient  to  call  for  a  revision 
of  the  allowance  for  depreciation  in  the  estimates  on  which  Or- 
der 689  was  based.  These  calculations  in  full,  are  too  bulky  for 
inclusion  in  this  order,  but  may  be  seen  in  the  offices  of  the  Com- 
mission. 

The  amount  claimed  hy  the  company  for  depreciation  in  1917 
was  $169,184  more  than  allowed  by  the  Commission;  in  1918, 
P.U.R.1922C. 
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$163,026  more;  in  1919,  $170,561  more;  in  1920,  $128,711 
more;  in  1921,  $143,000  more;  in  all  a  difference  of  $774,482. 
While  it  is  true  that  the  company  should  have  credited  its  re- 
serve each  year  with  interest,  in  spite  of  the  omission  of  the 
statute  to  prescribe  such  a  credit,  no  injustice  to  ratepayers  has 
resulted,  because  the  Commission,  in  judging  the  adequacy  of 
the  utility's  earning,  has  always  fixed  the  depreciation  annuity 
at  the  amount  that  would  be  proper  if  the  reserve  were  in  fact 
being  built  up  partly  out  of  interest 

It  is  also  desirable  that  a  separate  reserve  should  be  estab- 
lished for  the  state,  but  the  benefits  of  such  a  course  would  uot 
be  realized  immediately.  In  the  meantime  the  Commission,  in 
estimating  the  life  of  each  portion  of  the  plant,  is  guided  by  the 
experience  of  the  company  as  a  whole,  and  cannot  go  far  astray 
as  r^ards  the  property  in  Or^on. 

Rate  of  Return. 

The  Commission,  in  calculating  the  past  net  earnings  of  the 
company,  has  made  large  reductions  in  the  amounts  claimed 
for  depreciation,  and  for  payments  for  services  of  the  American 
Telephone  &  Telegraph  Company.  The  Pacific  Company  has 
been  under  regulation  for  ten  years,  during  which  time  the 
return  to  the  owners,  out  of  which  both  interest  and  dividends 
have  been  paid,  has  averaged  3%o  per  cent  and  has  fallen  short 
of  6  per  cent,  by  over  $2,500,000. 

The  petitioners  presented  calculations  of  income,  based  on  a 
series  of  fallacious  assumptions,  and  with  the  elimination  of 
charges  which  are  entirely  proper.  They  purport  to  show  that 
the  company  is  now  making  an  excessive  rate  of  return. 

We  wonder  at  their  moderation.  Under  their  system  of  ac- 
counting, whereby  whole  groups  of  expenses  can  be  wiped  out 
of  existence  by  the  simple  process  of  refusing  to  enter  them  in 
the  accounts,  it  wouli^be  easy  to  show  that  the  company  is  mak- 
ing much  more  than  the  petitioners  claim.  Half  of  the  main- 
tenance expenses  might  be  excluded  on  the  ground  that  they 
could  be  deferred  a  year  without  compelling  operations  to  cease. 
The  expense  of  collecting  the  company's  rates  might  be  elimin- 
ated, as  not  in  the  public  interest.     A  reduction  of  10  per  cent 

in  operators'  wages,  so  frequently  urged  and  repudiated  by 
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counsel  for  the  city  of  Portland,  would  make  another  substan- 
tial addition  to  the  dividends.  In  fact,  there  seems  to  be  no 
limit  to  the  extent  to  which  profits  may  be  increased  by  a  fertile 
imagination.  Being  debarred,'  however,  from  flights  of  fancy, 
we  shall  content  ourselves  with  observing  that,  even  if  the  re- 
turns to  the  stockholders  were  twice  what  they  actually  are,  as 
shown  by  the  income  statement  which  follows,  and  could  con- 
tinue at  the  same  rate,  it  would  take  eight  years  to  bring  their 
average  earnings  up  to  6  per  cent  for  the  entire  period  of  regu- 
lation. 

Income  Statement, 
•Year  1921. 
Revenuef 

Exchange  service  revenue   $3,0.^6,.'>99.00 

Toll  service  revenue 1,181,418.00 

Other  miscellaneoufi  operating  revenue  123.H9i.00 

Licensee  revenue,  Dr ( 52.090.00) 

Total  operating  revenue $5,209,818  00 

Expenses 

Depreciation — Plan  and  equipment   $675,079.00 

Other  maintenance  expense   1,204,520.00 

Traffic   expense    1.585.018.O0 

Commercial  expense  482.502.00 

Qeneral  and  miscellaneous  expenses 149.990.00 

Total  operating  expense $4  097. 100.00 

Net  operating  revenue  1,112,709.00 

Uncollectible  operating  revenue   $21,436.00 

Taxes  assignable  to  operations   428,740.00 

Operating  income   '     $662,533.00 

Rent  revenue — Miscellalieous  1.5.31.00 

Rent   deductions    50,254.00 

Amortization  of  landed  capital  2. J 99.00 

Net  income $610,831.00 

U.  S.  government  income  tax,  Cr 53,000.00 

Income    (comparable  with  income  of  non-tax  exempt 

bonds  and  similar  standards  of  measuring  income)        $663  831.00 

Mean  fair  value  for  year   $17,338,182.00 

Per  cent  return   3.83 

•  One  month  estimated.  ^ 

( )  Figures  in  parentheses  denote  deficit. 

Debatable  Improvements. 

It  was  earnestly  urged  by  counsel  for  petitioners  that  the 
Commission  should  withhold  adequate  rates  until  the  company 
would  install  certain  devices  which  it  was  claimed  were  superior 
to  those  now  in  use.     It  was  demonstrated  that  some  of  these 
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devices  would  work  satisfactorily  when  in  good  order,  and  it 
was  testified  that  experience  in  some  eastern  cities  had  proved 
their  reliability  in  actual  use.  On  the  other  hand,  the  com- 
pany's witnesses  contended  that  the  devices  were  delicate  and 
unreliable,  and  that  the  annoyance  to  users  caused  by  their  un- 
certainty of  action  outweighed  their  advantages.  It  was  also 
shown  that  they  were  in  actual  use  to  only  a  very  limited  extent. 

[7]  The  law  does  not  direct  that  this  Commission  shall  under- 
take the  management  of  the  utilities  whose  rates  are  under  its 
control,  nor  has  it  been  provided  with  the  funds  necessary  to  en- 
able it  to  undertake  so  arduous  a  duty.  No  such  function  could  b© 
performed  without  employing  a  staff  of  scientific  and  business 
experts  and  accountants  many  times  that  now  engaged.  But  if 
all  that  has  been  said  in  favor  of  these  improved  devices  were 
proved  to  be  well  founded,  we  should  decline  at  such  a  time  as 
this  to  order  the  utility  to  substitute  them  for  equipment  ren- 
dering good  service  and  capable  of  doing  so  for  years  to  come, 
knowing,  as  we  do,  that  the  cost  of  all  such  changes  must  ulti- 
mately be  borne  by  the  telephone  users. 

It  may  be  well  at  this  point  to  recall  that,  during  the  hearing 
prior  to  Order  499,  there  was  much  criticism  of  the  company 
for  its  allied  intention  to  discourage  users  of  automatic  service 
and  ultimately  to  drive  automatic  equipment  out  of  the  field. 
Its  denials  were  received  with  open  incredulity.  At  the  recent 
hearing  the  wind  had  shifted  and  the  company  was  freely 
charged  with  arbitrary  conduct  in  forcing  automatic  service  on 
an  unwilling  public. 

Management. 

While  the  Commission  has  frequently  analyzed  the  pay  rolls 
as  a  safeguard  against  unwise  or  improvident  expenditures,  this 
scrutiny  seems  almost  to  have  been  superfluous  since  the  selfish 
interest  of  the  stockholders  should  be  sufficient  incentive  to 
guard  against  extravagance.  Counsel  for  petitioners  inadvert- 
ently admit  this,  for  in  arguing  another  point,  they  sr.v:  It 
(the  company)  may  increase  its  net  returns  by  retrenchments 
and  economies  all  along  the  line. 

The  stockholders  of  any  business  enterprise  are  primarily 
concerned  with  the  return,  and  certainly  frittering  away  of 
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money  by  permitting  unearned  salaries  and  useless  employees 
to  swell  the  pay  rolls  would  not  be  countenanced  for  a  moment. 
A  glance  at  the  Pacific  Company's  income  statement  should  be 
sufficient  to  dispel  the  illusion  that  any  such  conditions  exist  in 
the  instant  case.  Counsel  for  the  city  of  Portland  in  his  reply 
brief  indicates  that  the  average  return  enjoyed  by  the  company 
Qver  a  period  of  years  is  3%o  per  Cent.  Could  a  greater  incen- 
tive be  given  the  stockholders  to  hold  operating  expenses  to  a 
minimum  than  such  a  return  on  the  investment,  inasmuch  as 
every  dollar  saved  would  result  in  more  money  in  their  pockets  i 

Toll  Rodes. 

[8]  Petitioners  repeatedly  urged,  without  presenting  evidence, 
that  the  increase  of  revenues  tacitly  admitted  to  be  necessary, 
should  be  obtained  by  increasing  toll  rates.  'No  state  in  the 
union  has  found  it  advisable  to  increase  toll  rates  above  those 
established  by  the  Postmaster  General,  which  are  the  rates  now 
in  effect  in  this  state.  Toll  revenues  are  only  about  one-fourth 
of  the  total  revenues  of  the  company.  A  very  large  proportion- 
ate increase  would,  therefore,  be  necessary  to  effect  any  material 
change  in  the  total. 

From  protests  received  from  the  smaller  cities  of  the  state, 
which  have  relatively  large  amounts  of  long  distance  communi- 
cation, we  are  confident  that  any  material  increase  in  toll  rates 
would  defeat  its  own  purpose  by  restricting  traffic* 

Privcde  Branch  Exclumges. 

[9]  Many  unjust  discriminations  in  telephone  rates  have  ex- 
isted for  years,  the  outgrowth  of  the  competitive  conditions 
which  prevailed  before  regulation  was  instituted.  They  have 
been  gradually  abolished,  though  naturally  with  vigorous  pro- 
test from  each  class  or  community  whose  special  privileges  were 
taken  away. 

Hotel  rates,  during  past  years,  have  been  unduly  low,  as  com- 
pared with  those  charged  for  other  services  of  the  same  class.  No 
essential  difference  exists  between  a  private  branch  exchange 
serving  a  hotel  and  one  in  any  other  business.  The  present 
schedule  establishes  a  small  differential  in  favor  of  stations  in 
guest  rooms,  as  compared  with  those  in  business  houses,  because 
this  part  of  the  service  is  semi-residential  in  character,  but  in 
P.U.R.1922C. 
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all  other  respects  the  rates  shoxdd  be  and  have  been  made  the 
same. 

An^  applicant  for  hotel  service  can  at  his  option  be  served 
with  an  unlimited  business  service  without  the  privilege  and 
convenience  of  intercommunicating  service  to  guest  rooms,  or 
with  a  private  branch  exchange,  which  necessitates  the  service 
of  an  operator  at  the  switchboard.  The  former  service  provides 
a  complete  service  between  the  hotel  management  and  the  en- 
tire system  of  the  telephone  company,  while  the  latter  fulfills 
all  the  requirements  of  the  unlimited  business  service,  and  in 
addition,  provides  equipment  which  enables  guests  to  converse 
with  each  other,  the  management  or  the  outside  world,  without 
leaving  their  rooms.  The  equipment  required  to  furnish  the. 
latter  is  costly  and  somewhat  more  complicated  than  the  ordi- 
nary equipment  and,  therefore,  incurs  a  slightly  higher  mainte- 
nance charge  per  circuits 

Farmer  Line  Service. 

[10]  Farmer  line  service  was  freely  discussed  at  the  rehear- 
ing and  many  of  the  users  offered  testimony  as  to  the  character 
of  the  service,  and  its  value,  determining  the  latter  by  compari- 
son between  past  and  present  rates.  Such  testimony,  while  in- 
structive, lacks  the  essential  elements  of  proof  necessary  to 
demonstrate  that  the  present  rates  are  unreasonable  or  inequi- 
table. Counsel  made  no  attempt,  either  by  exhibits  or  testimony, 
to  show  that  the  company's  present  schedule  of  rates  was  in- 
herently excessive,  or  that  his  clients  were  being  made  to  bear 
more  than  their  just  proportion  of  the  burden. 

[11]  Extremley  low  rates  have  been  charged  for  service  to 
subscribers  on  farmer  lines.  These  rates  were  established  un- 
der competitive  conditions,  many  of  them  by  companies  no- 
longer  existing,  and  at  a  time  when  the  effects  of  development 
on  cost  were  neglected.  The  time  has  come  when  every  user 
of  telephone  service  should  pay,  as  nearly  as  possible,  in  pro- 
portion to  the  cost  of  serving  him,  in  order  that  all  charges  may 
he  equitably  distributed. 

Statements  that  any  service  is  worth  nothing  may  be  dismissed 
without  consideration.  Men  do  not  apply  nor  continue  to  pay 
for  that  which  is  worth  nothing  to  them.  It  is  important^  how- 
ever, that  a  charge  be  just,  whether  great  or  small. 
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Talk  &baut  100  per  cent  increase  cannot  be  taken  too  serious- 
ly when  it  is  known  that  the  maximum  rate  under  the  present 
order  outside  the  Portland  exchange  is  only  75  cents  per  month. 
The  resulting  revenue  barely  exceeds  the  amount  of  money  nec- 
essary to  pay  for  the  operators'  time  in  rendering  this  service. 

Farmer  lines  necessitate  a  greater  plant  investment  per  cir- 
cuit than  does  the  average  city  line.  In  every  case  where  farm- 
er lines  are  connected^  the  company  extends  its  line  and  connects 
with  the  subscriber  at  the  city  limits,  while  the  average  distance 
of  line  used  to  connect  a  city  subscriber  is  much  shorter.  This 
extra  length  of  line  more  than  offsets  the  cost  of  instruments 
required  for  the  average  city  line.  The  company  not  only  con- 
structs the  farmer  line  to  the  city  limits,  but  also  maintains  it 

Investigation  shows  that,  on  the  average,  one  operator  serves 
40  farmer  lines  or  160  city  lines.  It  is  apparent  that  the  cost 
of  handling  calls  involving  farmer  lines  is  greater  than  that 
incurred  in  handling  other  classes  of  calls.  Therefore,  the  farm- 
er line  is  equally  responsible  with  every  other  line  for  the  ex- 
penses incurred  in  operating  the  exchange  with  which  it  is  con- 
nected. 

The  argument  is  advanced  by  counsel  for  the  Oregon  Tele- 
phone Federation  that  farmer  lines  produce  a  large  amount  of 
toll  revenue.  If  it  be  true  that  more  toll  revenue  per  station  is 
obtained  from  these  than  from  city  residence  patrons,  it  can 
only  be  from  the  fact  that  the  farmer's  use  partakes  to  some  ex- 
tent of  the  character  of  a  business  service.  On  such  a  basis  the 
rate  should  be  further  increased,  as  the  service  is  more  valuable. 

Oak  Orove  and  MilwavJcee. 

Discriminations  have  existed  between  communities  as  well 
as  classes  of  patrons.  Communications  from  Oak  Grove  and 
Milwaukee  to  Portland  has  been  permitted  without  charge,  a 
5-cent  toll  rate  being  required  in  the  opposite  direction.  The 
latter  charge  was  frequently  evaded  by  prearrangement  of  calls. 
Subscribers  in  these  towns  thus  received  what  was  virtually 
Portland  service.  They  received  it  for  less  than  Portland  rates, 
though  the  cost  of  giving  it  was  more,  on  account  of  distance. 
Under  the  present  tariff  a  6-cent  toll  rate  is  charged  in  each 
direction  and  the  exchange  rates  have  been  slightly  decreased. 

Milwaukee  now  proposes  that  it  pay  the  Portland  rates  and 
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be  included  in  the  Portla^id  primary  rate  area,  arguing  that  it 
fe  only  a  mile  outside  the  city  limits.  Oak  Grove  amends  by 
proposing  that  the  area  be  extended  to  the  Clackamas  river.  The 
Clackamas  river  is  just  outside  the  city  limits  of  Oregon  City, 
so  it  would  be  unreasonable  to  resist  the  claim  that  Oregon  City, 
too,  should  be  included  with  Portland. 

The  size  of  the  primary  rate  area,  as  well  as  the  number  of 
users  in  it,  is  an  important  factor  in  cost,  and  consequently  in 
rates.  The  boundaries  of  the  primary  rate  area  must  be  restrict- 
ed as  much  as  practicable  in  the  interest  of  the  subscribers.  In- 
clusion of  Oak  Grove  and  Milwaukee  would  mean  that  the  extra 
cost  of  serving  them  would  be  laid  on  the  Portland  rate  area. 
The  line  must  be  drawn  somewhere  and  we  can  see  no  other 
place  as  suitable  as  at  the  city  limits. 

In  large  cities,  like  New  York  and  Philadelphia,  it  has  been 
found  advisable  to  establish  separate  rate  areas  within  city  lines. 
These  zones  may  be  separated  only  by  the  center  line  of  a  street 
which  is  solidly  built  up  on  each  side,  yet  toll  rates  are  charged 
for  communication  between  areas. 

I:  was  shown  by  the  company  at  the  hearing  that  the  total 
of  the  charges  to  the  subscribers  in  Milwaukee  in  the  month  of 
April  at  the  Portland  exchange  rates  would  have  been  more 
than  the  charges  actually  paid,  toll  and  exchange  combined.  With 
a  toll  charge  of  only  5  cents,  it  is  not  conceivable  that  any  neces- 
sary messages,  were  not  sent,  although  doubtless  much  unneces- 
sary conversation  was  eliminated.  It  is  evident  that  if  lilil- 
waukee  were  included  with  Portland  at  the  request  of  a  few 
whose  total  charges  would  be  lowered,  there  would  be  at  once 
a  vigorous  protest  from  the  larger  number  whose  charges  would 
be  increased. 

Osivego. 

All  that  has  been  said  of  Milwaukee  and  Oak  Grove  applies 
with  even  more  force  to  the  situation  at  Oswego.  This  commun- 
ity of  less  than  two  hundred  subscribers  is  separated  from  the 
Portland  exchange  area  by  several  miles  of  almost  unoccupied 
territory.  Isolated  as  it  is,  it  is  not  practicable  to  serve  it  ex- 
cept by  a  separate  exchange.  From  the  standpoint  of  telephone 
service,  the  situation  is  not  different,  except  in  distance,  from 
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scores  of  other  towns  in  the  state.  There  is  nothing  to  justify 
discrimination  in  favor  of  Oswego  except  that  such  discrimina- 
tion has  existed  heretofore.  The  re-establishment  of  free  serv- 
ice would  necessitate  the  granting  of  similar  favors,  not  only  to 
Milwaukee,  Oak  Grove  and  Gladstone,  but  also  Tigard,  Beaver- 
ton,  Gresham,  Fairview,  and  doubtless  other  towns  situated 
close  to  larger  cities.  Such  a  policy,  though  apparently  an  in- 
significant matter  in  each  individual  case,  would  inevitably  re- 
sult in  increased  cost  of  service  and  higher  rates  to  the  patrons 
of  the  larger  exchanges, 

Astoria, 

[12]  While  other  petitioners  claim  that  Oregon  is  merely  an 
outlying  part  of  a  national  system,  and,  being  in  a  backward 
state  of  civilization,  should  not  be  expected  to  pay  its  way,  As- 
toria goes  to  the  opposite  extreme  and  contends  that  its  own  rates 
should  be  fixed  on  a  strictly  local  basis. 

It  has  always  been  the  position  of  the  Commission  that  in 
telephone  rates,  the  state  should  be  treated  as  a  unit.  The  va- 
rious communities  of  the  state  are  much  more  closely  knit  to- 
gether by  common  interests  than  are  the  states  of  the  union. 
The  value  to  all  telephone  users  of  extension  of  service  to  many 
small  communities,  where  the  local  expenses  are  necessarily 
greater  than  the  local  earnings,  is  so  great  that  it  is  just  and 
right  that  the  state  system  be  considered  as  a  whole,  such  rates 
being  fixed  as  will  meet  the  entire  cost,  and  the  charges  so  dis- 
tributed that  uniform  rates  will  prevail  in  exchanges  of  approx- 
imately the  same  size  and  development.  This  principle  is  ap- 
proved and  recommended  to  the  State  Commissions  by  the  Na- 
tional Association  of  Railway  and  Utilities  Commissioners  in 
a  report  which  we  quote  in  part : 

It  is  interesting  to  note  the  method  pursued  by  the  Colorado 
Commission  in  establishing  telephone  rates,  based  upon  the 
theory  that  statewide  service  must  be  furnished  and  rates  estab- 
lished which  should  enable  reasonably  good  service  to  be  fur- 
nished to  all  parts  of  the  state,  which,  of  necessity,  involved-  the 
fixing  of  rates  in  large  cities  on  a  basis  sufficient  to  cover  cost 
of  operation,  depreciation  and  reasonable  return,  and  at  the  same 
time  encourage  the  development  and  use  of  the  telephone  in  ru- 
ral districts. 
r.U.R.1922C. 
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This  principle  largely  resembles  that  governing  the  Federal 
postal  rates,  and  the  record  and  decision  of  this  Commission  is 
recommended  to  the  careful  perusal  of  all  State  Commissions 
as  being  one  of  the  most  recent  decisions  based  upon  a  careful 
and  scientific  investigation,  and  probably  being  less  discrimina- 
tory than  any  other  rates  cohering  so  large  a  territory. 

The  apparently  high  earnings  in  Astoria  have  been  due  to  the 
fact  that  the  plant  is  being  used  to  the  fullest  possible  extent, 
"completely  saturated,"  in  technical  phrase,  needed  extensions 
and  betterments  having  been  prevented  by  scarcity  of  labor  and 
diflSculty  of  obtaining  materials.  The  sudden  expansion  of  the 
city's  industries  during  the  war  added  to  the  congestion.  Tem- 
porary expedients  have  kept  down  expenditures  and  produced 
the  appearance,  for  a  time,  of  high  profits.  But  good  service 
cannot  long  be  maintained  with  makeshifts.  Permanent  con- 
struction in  Astoria,  already  far  advanced,  will  so  increase  the 
total  investment  that  the  return  will  not  exceed  the  most  con 
servative  estimate  of  a  fair  rate, 

Vfarrerdon. 

Previous  to  Order  No.  689  Warrenton  subscribers  paid  Ajb- 
toria  rates  and  enjoyed  toll  service  to  and  from  Astoria  without 
charge.  This  practice  had  never  been  justified,  but  it  was  of 
long  standing,  and  while  the  full  capacity  of  the  toll  line  was 
not  needed  for  other  service,  was  not  particularly  objectionable. 
The  necessity  of  placing  additional  wires,  if  the  former  service 
was  to  be  maintained,  made  it  incumbent  on  the  Commission  to 
consider  carefully  the  propriety  of  such  an  arrangement.  It 
was  our  decision  that  the  giving  of  free  toll  service  constituted 
an  unjust  discrimination  and  ought  to  be  discontinued,  and  we 
so  ordered,  at  the  same  time  establishing  lower  exchange  rates 
at  Warrenton,  appropriate  to  the  size  of  the  exchange. 

The  citizens  of  Warrenton  are  urgent  in  their  request  that 
their  former  status  be  restored,  asserting  that  all  their  tele- 
phonic conojnunication  is  with  Astoria,  and  that  they  are  prac- 
tically citizens  of  that  city,  but  thieir  interests  are  not  alone  to 
be  considered. 

Astoria  service  furnished  in  Warrenton  would  cost  much  more 
than  in  Astoria.  Not  only  would  it  have  every  item  of  cost  be- 
longing to  service  in  Astoria,  but  it  would  also  be  necessary  to 
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keep  up  (as  now)  a  separate  exchange  for  less  than  seventy  sub- 
scribers and  to  maintain  five  or  six  trunk  lines  8  miles  in  length, 
c  nnecting  Warrenton  with  the  Astoria  office.  Communication 
with  Astoria  would  in  all  cases  require  the  services  of  an  oper- 
ator at  Warrenton  as  well  as  of  one  at  Astoria.  The  total  reve- 
nue which  would  be  received  from  Warrenton  subscribers  at 
Astoria  rates  would  be  barely  sufficient  to  pay  the  out-of-pocket 
expenses  of  maintaining  and  operating  the  Warrenton  exchange, 
leaving  nothing  to  pay  for  their  share  of  the  costs  in  Astoria,  or 
even  of  maintaining  the  wires  by  which  they  would  communi- 
cate with  Astoria. 

If  Warrenton  be  given  Astoria  service  at  Astoria  rates,  the 
telephone  users  of  the  rest  of  the  state  must  make  up  most  of 
the  difference.  Part  of  the  extra  cost,  however,  would  fall  di- 
rectly on  Astoria,  for  that  city  is  now  the  largest  in  the  third  of 
the  six  groups  into  which  the  exchanges  of  the  state  are  divided, 
and  only  a  small  addition  is  needed  to  cause  it  to  be  transferred 
to  the  second  group,  where  the  rates  are  higher. 

It  is  our  opinion  that  the  people  of  Warrenton  should  bear  the 
cost  of  the  service  given  them  in  the  same  proportion  as  other 
small  exchanges,  and  that  the  burden  cannot  be  more  equitably 
imposed  than  in  the  form  of  toll  charges. 

In  General. 

[13]  A  brief  review  of  the  conditions  existing  prior  to  the  be- 
ginning of  regulation  of  public  utilities  may  be  of  use  in  defining 
clearly  the  position  and  duties  of  the  Public  Service  Commission. 
One  does  not  have  to  be  very  old  to  remember  the  evils  of  that 
"cut-throat"  competition  for  which  the  public  invariably  paid  in 
the  end.  It  was  the  evil  effects  of  unbridled  competition  which 
brought  about  the  system  of  public  regulation  of  rates.  The  pri- 
mary purpose  of  such  regulation  was  undoubtedly  the  prevention 
of  excessive  charges  on  the  public  but  the  assumption  of  govern- 
mental control  over  investment  involves  other  responsibilities  as 
well.  All  business  enterprises,  prudently  conducted,  recognize 
the  existence  of  eras  of  depression  as  well  as  of  prosperity.  Dur- 
ing good  times  private  enterprises  are  accustomed  to  maintain 
their  rates  or  prices  at  the  highest  practicable  level,  and  to  lay 
aside  a  largo  part  of  their  profits  in  the  form  of  surplus,  out  of 

which  to  maintain  their  dividends  and  even  to  pay  part  of  their 
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operating  expenses,  during  times  of  depression.  Without  such 
provision  it  would  be  practically  impossible  for  any  of  them  to 
maintain  themselves  through  periods  of  dull  times.  Had  there 
been  no  other  restriction  upon  the  telephone  company  than  the 
antiquated  provisions  found  iiji  its  franchises,  which  are  set  out 
in  our  Order  499,  (P.U.R.1919D,  345)  telephone  rates  unques- 
tionably would  have  followed  the  trend  of  other  commodities 
during  the  war,  with  the  result  that  rates  would  have  been  much 
higher  than  those  now  paid  and  would  have  reached  their  peak 
three  or  four  years  sooner.  The  company  would  have  been  able 
to  accumulate  a  surplus  sufficient  to  carry  it  over  the  present  de- 
pression without  difficulty. 

Under  regulation  it  has  been  impossible  for  the  public  utilities 
to  exercise  such  discretion.  Their  charges  are  at  all  times  held 
down  to  a  point  where  th^  will  not  produce  more  than  a  reason- 
able rate  of  return  on  the  investment. 

It  is  manifestly  unfair  that  the  utilities,  having  been  deprived 
of  the  opportunity  to  share  in  the  fruits  of  prosperity,  should 
nevertheless  be  expected  to  bear  the  full  burden  of  adversity.  It 
is  just  and  equitable,  as  well  as  a  duty  under  the  law,  for  the  Com- 
mission to  permit  the  establishment  of  rates  which  will  enable 
the  utility  to  earn  a  moderate  return  even  in  times  of  depression, 
provided  of  course  that  the  rates  are  not  in  excess  of  the  value 
of  the  service  of  greater  than  tlie  ability  of  the  patron  to  pay. 

This  is  in  no  wise  a  guarantee  of  profits.  It  is  merely  a  per- 
mission to  earn  a  fair  return  if  the  users  are  able  and  willing  to 
pay  the  necessary  rates. 

Our  position  is  supported  by  similar  bodies  throughout  the 
United  States.  We  quote  from  a  recent  decision  of  the  Public 
Service  Commission  of  Indiana,  under  date  of  March  29,  1921, 
in  Ee  Illinois  Bell  Telephone  Company : 

It  is  contended  that  in  times  of  business  depression,  a  public 
utility  should  be  required  to  forego  its  profits  and  take  its  losses 
like  any  private  corporation.  This  might  be  all  right  if,  dur- 
ing hard  times,  a  public  utility  were  permitted  to  close  its  doors 
and  suspend  operation  until  business  conditions  became  prom- 
ising. It  might  be  still  more  logical  if  a  utility  were  permitted 
during  boom  times  to  enjoy  large  earnings  and  pay  out  its  prof- 
its in  dividends. 
P.U.R.1922C. 
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Petitioner  furnished  service  throughout  the  war  period  at  lees 
than  the  cost  of  the  service,  while  unregulated  private  corpora- 
tions were  joyfully  making  unheard  of  profits. 

The  Federal  Government,  in  November,  1918,  acting  through 
the  Postmast€r  General,  placed  in  effect  throughout  the  United 
States,  tariffs  making  material  increases  in  telephone  rates. 
These  schedules  were  accepted  by  the  majority  of  the  states, 
Oregon  alone  making  a  successful  protest  on  the  grounds  that 
the  state's  jurisdiction  had  not  been  recognized  nor  the  neces- 
sity of  increased  revenue  shown. 

The  matter  being  finally  submitted  to  the  Commission,  a 
searching  investigation  was  made.  The  Commission  found  that 
the  company's  employees  were  underpaid,  the  operators,  in  par- 
ticular, receiving  wages  on  which  it  was  impossible  for  them  to 
live,  and  that  with  all  other  expenses  increasing,  the  company 
could  not  pay  living  wages  without  some  assistanca  Order  No. 
499  was  accordingly  issued  on  May  2,  1919,  denying  the  Postr 
master  General's  application  but  authorizing  an  increase  in 
business  rates.  It  was  plainly  stated  that  the  relief  granted 
was  only  partial,  it  being  hoped  that  prices  and  wages  had 
reached  their  peak,  and  that  their  decline  would  soon  afford 
the  company  the  additional  relief  needed. 

On  release  from  Federal  control  in  July,  1919,  the  company 
again  attempted  to  put  into  effect  the  rates  proposed  by  the  Post- 
master General  and  was  again  resisted  by  the  Commission,  and 
a  hearing  ordered.  An  extended  investigation  brought  out  the 
fact  that  the  expected  improvement  in  business  conditions  had 
not  yet  developed,  but  that  on  the  contrary,  prices  had  continued 
to  rise,  and  that  while  material  increases  in  wages  had  been 
made,  further  increases  were  pending  and  necessary.  Order 
No.  557  (P.U.K.1920B,  199)  was  thereupon  entered,  on  No- 
vember 29,  1919,  prescribing  certain  residence  rates  designed 
to  provide  for  these  further  advances  in  wages  and  materials. 

Expenses,  instead  of  falling,  have  continued  to  increase.  The 
company,  finding  that  it  was  earning  less  than  a  2  per  cent  re- 
turn, not  enough  to  meet  interest  charges,  again  applied  to  the 
Commission  for  relief.  After  a  thorough  scrutiny  of  accounts, 
an  exhaustive  hearing  and  careful  consideration  of  the  demands 
P.U.R.1922C. 
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of  justice  to  all  concerned,  the  utility,  its  employees  and  its  pa- 
trons, the  Commission  issued  Order  689,  now  under  review. 

It  may  be  here  noted  that  the  net  result  of  the  various  pro- 
ceedings above  outlined  is  that  in  the  year  1921,  the  Pacific 
Company  received  a  smaller  percentage  of  return  on  its  invest- 
ment than  in  1918,  before  any  rate  advance  had  been  made. 
Thus,  in  spite  of  an  increase  of  26  per  cent  in  the  number  of 
telephones  in  use,  the  entire  effects  of  increased  rates  have  been 
more  than  absorbed  in  advanced  wages  and  cost  of  materials.  It 
cannot  even  yet  be  safely  assumed  that  the  peak  of  cost  of  oper- 
ation in  telephone  service  has  been  passed,  for  operating  expen- 
ses per  station  in  1921  were  11  per  cent  more  than  in  1920. 

We  have  thus  shown  that  for  more  than  two  years  prior  to  its 
last  order  the  Commission  had  had  the  operations  of  the  tele- 
phone company  under  close  surveillance.  Fourteen  months  had 
been  occupied  with  actual  hearings  and  investigations.  Many 
of  the  most  prominent  and  well  advised  attorneys  of  the  state 
had  appeared,  representing  25  cities  and  other  civic  bodies.  One 
hundred  witnesses  had  been  examined,  including  engineers,  ac- 
countants  and  experts  of  unquestioned  ability;  more  than  two 
hundred  exhibits  had  been  received,  including  voluminous  state- 
ments prepared  upon  request;  the  testimony  covers  more  than 
two  thousand  typewritten  pages ;  and  the  expense  to  all  parties, 
caused  by  these  investigations,  together  with  the  valuation,  is 
estimated  at  about  one-quarter  of  a  million  dollars;  all  prior  to 
the  last  order. 

Scarcely  had  these  proceedings  been  concluded  when  the  peti- 
tioners appeared,  requesting  that  since  the  Commission  had 
failed  to  inform  itself  on  telephone  matters,,  its  rate  order  be 
set  aside  and  the  company's  affairs  be  investigated. 

These  petitioners  had  all  taken  part  in  the  various  proceedings 
and  were  at  least  partly  responsible  for  any  alleged  lack  of  com- 
pleteness in  the  evidence.  Nevertheless  so  serious  were  the 
allegations  in  the  petitions,  and  so  insistent  were  they  in  their 
assignments  of  error,  that  the  Commission  granted  a  rehearing, 
basing  its  order  on  representations  that  sufficient  new  evidence 
would  be  brought  out  to  justify  the  time  and  expense  of  fur- 
ther consideration  of  this  important  subject 

It  is  right  that  the  people  should  now  be  informed  of  the  ex- 
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traordinary  manner  in  which  they  have  been  imposed  upon  and 

the  time  of  their  officials  wasted.    In  spite  of  positive  assertions  I 

of  error  in  the  findings  of  the  Commission,  not  a  scintilla  of 

evidence  worthy  of  the  name  was  offered  in  support  of  the  con-  i 

tentions  of  the  petitioners.     In  saying  this  we  do  not  impugn 

tlie  motives  or  the  intelligence  of  the  witnesses  in  the  least.   The  [ 

responsibility  for  offering  irrelevant  testimony  on  matters  at  I 

issue  or  on  subjects  already  fully  covered  must  rest  on  those  | 

conducting  the  case.  I 

Actions  of  counsel  for  petitioners  have  been  characterized  by  j 

an  apparent  desire  to  confuse  rather  than  to  elucidate  the  issues  ! 

before  the  Commission.     Wholly  extraneous  matter  was  con- 
stantly dragged  into  the  discussions.     Eepeated  requests  on  the  j 
part  of  the  Commission  that  the  rules  of  regular  procedure  be 
observed  were  disregarded  or  met  by  staged  imposition.    Instead 
of  direct  evidence  were  heard  extravagant  declarations  of  what 
counsel  were  about  to  prove,  or  had  proved,  although  examina-  \ 
tion  of  the  record  fails  to  show  that  a  single  one  of  their  conten-  ' 
tions  was  proved  or  even  plausibly  attempted.  i 

The  rehearing  was  asked  ostensibly  for  the  purpose  of  point- 
ing out  the  errors  in  the  conclusions  reached  by  the  Commis-  | 
sion  in  Order  689,  but  the  attacks  of  the  petitioners  were  direct-  1 
ed,  not  against  that  order,  but  .against  the  evidence  by  which  ' 
the  company  supported  its  claims  at  the  hearing  which  led  to 
that  order.     We  thus  have  the  strange  spectacle  of  a  "rehear-  ' 
ing"  devoted  chiefly  to  arguments  against  claims  made  by  the 
company  and  already  rejected  by  the  Commission.     The  man-  ' 
oeuvre  could  have  had  no  other  object  than  to  divert  the  atten- 
tion of  the  public  from  the  fact  that  the  Commission  had  granted  ' 
much  less  than  the  company  asked.  I 

The  Commission  listened  with  interest  to  dissertations  on 
technical  matters  by  a  telephone  engineer  of  undoubted  scientific 
attainments,  who  dwelt  on  the  advantages  of  equipment  other 
than  that  used  by  the  company.  The  responsibility,  however, 
of  prescribing  the  equipment  to  be  used  by  the  utilities  of  the 
state  does  not  rest  on  this  Commission.     The  testimony  of  this  ' 

witness  was,  therefore,  almost  wholly  irrelevant  and  beside  the  I 

issues.  j 

Petitioners   presented    through   a    public   accountant,    whose  I 

P.U.R.1922C. 
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standing  is  known  to  carry  weight  with  the  Commission,  certain 
culculaticns  purporting  to  be  income  statements  of  the  Pacific 
Company.  On  being  questioned  as  to  the  basis  of  these  state- 
men's  the  witness  replied  that  he  had  prepared  them  on  certain 
hypotheses  dictated  to  him  by  counsel  and  that  he  disclaimed 
any  responsibility  for  their  correctness.  Yet,  we  find  counsel, 
in  their  brief,  presenting  these  statements  as  the  testimony  and 
conclusions  of  this  witness. 

A  score  of  witnesses  were  put  forward  to  say  that  they  op- 
posed any  increase  in  rates.  This  was  not  necessary.  Every 
man  of  reason  knows  that  no  one  wants  to  pay  more  for  service. 
The  witnesses  are  not  more  averse  to  paying  higher  rates  than 
this  Commission  is  to  ordering  them  paid. 

Much  was  said  by  counsel  about  poor  service,  but  petitioners' 
own  witness  showed  by  test  that  calls  were  answered  with  a 
promptness  possible  only  under  eflScient  management. 

Hours  of  argument  and  pages  of  brief  were  devoted  to  asser- 
tions of  gross  inefficiency  of  management,  but  petitioners'  only 
witness  on  this  point  testified  that  he  had  visited  four  exchanges 
in  a  single  afternoon,  and  based  his  opinion  on  the  fact  that  he 
found  in  use  certain  devices  which  he  thought  not  the  best  for 
the  purpose.  Furthermore,  it  was  admitted  by  counsel  that  the 
stockholders  of  the  company  would  be  the  first  to  profit  by  econ- 
omy. 

The  4 J  per  cent  licensee  revenue  paid  to  the  American  Com- 
pany was  constantly  referred  to  as  exacted  from  the  patrons  of 
the  company  and  paid  to  the  parent  company  for  no  considera- 
tion whatever,  notwithstanding  that  it  was  well  known  to  coun- 
sel for  petitioners  that  less  than  one-half  of  this  percentage  was 
allowed  by  the  Commission,  and  that  this  allowance  was  based 
on  the  actual  cost  of  service  rendered  by  the  American  Com- 
pany. Washington,  Idaho,  Arizona,  Colorado,  Utah,  Wiscon- 
sin, Michigan,  Missouri,  Arkansas,  Louisiana,  Alabama,  Georgia, 
South  Carolina,  Virginia,  West  Virginia,  Ohio,  Illinois,  Penn- 
sylvania, Maryland,  District  of  Columbia,  New  Jersey  and  the 
Dominion  of  Canada  have  allowed  the  4^  per  cent  or  an  equiva- 
lent Oregon,  California,  Indiana,  Kansas,  Oklahoma,  and 
Vermont  allow  it  in  part.     None  reject  it. 

The  Western  Electric  contract  has  been  accepted  by  every 
P.U.R.1922C. 
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state  which  has  passed  on  it.  In  their  brief^  petitioners  aban- 
don the  claim  that  Western  Electric  prices  are  higher  than  those 
of  other  supply  houses,  but  maintain  that  they  ought  to  be  much 
lower,  and  that  all  relief  should  be  denied  the  company  until 
the  operations  of  the  Western  Electric,  which  cover  the  entire 
nation,  have  been  investigated  in  every  detail  and  its  rate  of  net 
earnings  ascertained  in  order  to  determine  how  much  lower  it 
might  be  compelled  to  sell.  It  is  of  no  consequence  to  counsel 
that  such  an  investigation  would  cost  a  half  million  dollars  and 
would  require  two  years  or  more  time. 

Testimony  concerning  farmer  lines  consisted  of  complaints 
that  the  rates  had  been  raised.  It  is  interesting  to  know  that 
the  Everett  Telephone  Company,  so  highly  lauded  by  counsel 
for  petitioners,  charges  farmers  33 J  per  cent  more  than  the  high- 
est rate  for  such  service  in  Or^on. 

The  Commission's  allowance  for  depreciation  was  attacked 
as  unscientific  on  the  ground  that  no  such^  calculation  could  be 
reliable  unless  based  on  the  historical  records  of  the  property 
involved.  Order  499  shows  that  this  principle  was  recognized 
and  adopted  by  this  Commission  two  years  before  it  was  '*dis- 
covered"  in  the  Chicago  case  quoted  by  counsel. 

[14]  Petitioners'  principal  expert  admitted  that  5^  per  cent 
for  depreciation  was  a  reasonable  average  rate  for  telephone 
properties  in  the  United  States  and  that  6  per  cent  was  carried 
by  the  companies  with  which  he  was  connected.  This  Com- 
mission has  allowed  an  average  of  4^  per  cent. 

Seven  authorities  are  cited  and  quoted  in  the  brief  of  the  city 
of  Portland  in  support  of  the  claim  that  a  depreciation  resent 
cannot  rightly  exceed  a  certain  percentage.  Not  one  of  these 
authorities  supports  that  contention. 

The  depreciation  reserve  has  been  constantly  represented  as 
a  burden  on  the  ratepayers.  On  the  contrary,  it  consists  of  funds 
withheld  from  the  stockholders  for  the  protection  of  the  proper- 
ty. It  has  been  contributed  by  the  ratepayers,  and  is,  and  al- 
ways will  be  the  property  of  the  ratepayers.  The  company  is 
obliged  to  account  for  it  as  such.  The  claim  that  the  reserve 
is  too  large  is  equivalent  to  a  complaint  that  the  company  has 
withheld  from  its  stockholders  too  large  a  proportion  of  its  past 
earnings  in  order  to  put  them  into  a  fund  for  the  benefit  of  its 

patrons. 
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At  the  same  time  that  the  reserve  is  said  to  be  too  large,  it 
is  asserted  that  the  plant  is  obsolete.  If  obsolete,  the  reserve 
must  be  used  to  replace  it,  and  cannot  be  too  large. 

Petitioners  allege  that  telephone  employees  were  receiving 
liigher  wages  than  ever  before.  They  introduced  exhibits  pur- 
porting to  show  that  wages  could  be  reduced  without  injustice. 
They  presented  calculations  of  the  eflFect  upon  net  earnings  of 
a  reduction  in  wages;  yet,  they  claim  that  they  have  not  advo- 
cated such  a  reduction. 

Petitioners  have  presented  nothing  worthy  of  serious  con- 
sideration or  justifying  the  suspicion  and  agitation  which  they 
have  aroused.  Their  failure  to  support  their  contentions  was 
so  obvious,  even  to  tlicmselves,  that  they  repeatedly  fell  back 
on  the  excuse  that  the  Commission  ought  to  investigate  the  sub- 
ject and,  by  inference,  ought  to  supply  the  evidence  which  they 
had  promised  to  produce.  The  descent  ffom  the  sublime  to  the 
ridiculous  is  not  often  better  illustrated  than  by  the  transition 
fron"  the  grandiloquent  announcements  at  the  opening  of  the 
case  to  the  feeble  excuse  that  the  Commission  "ought  to  look  in- 
to it''    Verily,  "Parturiunt  montes,  nascetur  ridiculus  mus." 

Expense  and  waste  of  time  are  not  the  only  losses  suffered 
through  this  needless  agitation.  The  immense  resources  of  the 
state  need  money  for  their  development  For  the  necessary 
capital,  we  must  compete  with  a  world  in  need.  The  reputation 
of  a  community  for  fair  dealing  is  a  factor  taken  into  account 
by  all  prudent  investors.  If  a  great  and  indispensable,  state- 
wide public  utility  is  denied  even  the  earnings  possible  on  a 
savings  bank  deposit,  is  it  to  be  expected  that  new  capital  will 
seek  this  field?  If  bitter  and  prejudiced  agitation  is  followed 
by  the  denial  of  bare  justice,  we  shall  inevitably  be  driven  to 
state  and  municipal  ownership  of  all  public  utilities. 

There  must  be  a  definite  acceptance  of  the  principle  that  the 
true  welfare  of  the  public  is  best  served  by  the  maintenance  of 
such  rates  as  will  enable  the  utility  to  pay  reasonable  wages  to 
its  employees  and  to  expand  as  required  by  our  growing  com- 
munities. Temporary  measures  will  no  longer  avail.  The  duty 
of  this  Commission  is  plain.  Nothing  adduced  at  the  rehearing 
would  justify  the  Commission  in  doing  other  than  sustain  the 

original  order. 
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Therefore,  based  on  the  record  herein,  the  Commission  makes 
its  findings  as  follows,  to  wit: 

Findings 

1.  That  the  evidence  produced  at  the  rehearing  on  the  part 
of  the  petitioners  is  insufficient  to  justify  any  changes,  altera- 
tions or  modifications  of  any  provisions  of  Order  No.  689  here- 
inbefore entered  by  this  Commission. 

2.  That  the  provisions  of  original  Order  No.  689  should  be 
confirmed  in  all  things  and  every  part  thereof. 


UiaXED  STATBS  DISTRICT  COURT,  N.  D.  ILIilNOIS,  B.  ]>. 

CHICAGO  RAILWAYS  COMPANY,  et  aL 

t;. 

ILLINOIS  COMMERCE  COMMISSION,  et  aL 

[No.  2496.] 
(277  Fed.  970.) 

Courta  —  Federal  jurisdiction  —  Not  discretionary  ~  Injunction. 

1.  A  Federal  Court  has  jurisdiction  to  grant  an  injunction  against 
the  enforcement  of  a  Commission  rate  order  which  appears  to  be  con- 
fiscatory, its  jurisdiction  not  being  a  question  of  discretion  or  comity. 

Injunction  —  Comtnission  order  — •  Effective  date  <—  Federal  courts. 

2.  A  Commission  order  in  force  immediately  after  its  passage  is  a 
complete  exercise  of  the  legislative  power  of  the  state  and  is  subject  to 
injunction  by  a  Federal  Court  although  the  granting  or  denying  of  a 
rehearing  is  still  within  the  power  of  the  Commission. 

Injunction  —  Duty  to  grant  —  Confiscation  —  Benefit  of  doubt. 

3.  A  Federal  Court  is  bound  to  exercise  its  power  to  protect  a 
public  utility  against  the  confiscation  of  its  property  without  adequate 
and  just  compensation  by  a  state  Commission,  but  an  injunction  stop- 
ping ad  interim  the  regulatory  power  of  the  state  over  public  utilities 
is  so  serious  and  grave  a  matter  as  to  require  the  resolving  of  all  doubt 
against  the  plaintiff. 

Rates  —  Reasonableness  —  Burden  of  proof  —  Reduction, 

4.  A  Commission  order  reducing  rates  is  void  unless  the  record 
contains  substantial  evidence  warranting  such  reduction. 

ComniisHions  — ^  Jurisdiction  —  Enforcing  business  changes  by  rate 
reduction, 

5.  A  Commission  has  no  power  to  force  a  public  utility  to  adopt 
new  methods  of  doing  business  by  reducing  rates  below  the  present 
cost  of  the  service. 

P.U.R.1022C. 
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Rates  — i  Reasonableness  —  Value  of  service  —  Street  railways, 

6.  An  allegation  that  street  railway  fares  are  reasonably  worth 
no  more  than  a  5-cent  fare  for  adults  and  a  3-cent  fare  for  children  is 
immaterial  in  a  proceeding  to  secure  rate  reductions,  since  they  have 
nothing  whatever  to  do  wHh  the  operating  cost  but  are  based  upon 
mere  opinions  regarding  the  value  of  service. 

Appeal  and  review  —  Questions  first  presented  on  appeal  —  Injuries 
and  damages, 

7.  The  question  ot  an  excessive  reserve  for  injuries  and  damages 
on  a  street  railway  system,  not  the  subject  of  evidence  or  discussion 
at  a  Commission  hearing,  but  first  presented  on  appeal,  should  be  dis- 
missed. 

Depreciation  —  Commission  potters  —  Ordinance  provision  ~  Street 
railways, 

8.  The  Illinois  Commi9sion  has  no  power  to  prevent  the  setting 
aside  of  a  depreciation  fund  sufficient  to  take  care  of  street  railway 
renewals  as  they  may  be  needed  from  time  to  time,  when  there  exists 
an  ordinance  providing  that  the  renewal  fund  at  the  expiration  of  the 
franchise  shall  be  turned  over  to  the  city  or  any  purchaser. 

Betum  —  Operating  ^aepenses  —  Compensation  to  city  —  Street  rail^ 
iraya. 

9.  Compensation  paid  by  a  street  railway  company  to  a  city  under 
an  ordinance  for  use  of  the  streets  is  a  proper  charge  to  operating  ex- 
penses as  an  expense  to  be  paid  before  dividends  or  interest  on  the  in- 
vested capital  can  be  estimated. 

Betum  —  Reasonableness  — •  Fast  earnings. 

10.  Street  railway  companies  cannot  be  required  to  operate  at  a 
loss  because  of  large  dividends  in  the  past,  on  the  theory  that  earnings 
under  a  franchise  should  be  considered  as  a  whole  during  the  years  of 
its  operation. 

Commrtssions  —  Jurisdiction  —  Franchises  —  Rates. 

11.  A  contention  that  a  street  railway  rate  fixed  by  franchise  can- 
not  be  impaired  by  the  state  will  receive  no  consideration  upon  appeal 
to  the  courts  from  a  Commission  rate  order. 

Return  —  Operating  expenses  —  Reasonableness  —  Comparisons, 

12.  It  is  fair  to  assume  that  a  business  whose  operating  cost  com- 
pares favorably  with  others  of  like  nature  is  properly  conducted,  in  the 
absence  of  evidence  that  all  businesses  of  the  same  nature  are  mis 
managed. 


Return  —  Operating  expenses  —  Street  railways  —  Paving  —  Street 
cleaning. 

Discussion  of  payments  by  a  street  railway  company  for  paving 
and  street  cleaning,  p.  292. 
Betum  —  Operating  expenses  —  Declining  cost  —  Evidence, 

Discussion  of  the  uselesaness  of  preventing  evidence  of  declinini,' 
cost  of  all  commodities  in  order  to  prove  that  street  railway  expenses 
are  declining,  p.  292. 

[January  9,  1922.] 
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Application  for  an  injunction  to  restrain  the  enforcement  of 
a  Commission  order  reducing  street  railway  fares;  injunction 

I  granted.    For  Commission  decision,  see  P.U.K1922A,  558. 

j  On  the  filing  of  the  bill  in  this  cause  a  temporary  restraining 

order  was  entered,  and  the  defendants  duly  notified  to  appear  on 
a  day  certain  to  respond  to  a  motion  for  a  preliminary  injune- 

!  lion.    The  bill  states : 

;  That  the  plaintiffs  are  Illinois  corporations  owning  street  rail- 

!  way  systems  constructed  upon  the  streets  of  the  city  of  Chicago 

with  the  consent  of  the  city,  evidenced  by  ordinances  passed  by 
the  city  council  on  February  11,  1907,  March  30,  1908,  and 
March  15,  1909.  That  since  February  1,  1914,  the  four  plain- 
tiffs' system  has  been  operated  under  the  designation  of  "Chicago 
Surface  Lines,"  pursuant  to  an  operating  agreement  between  the 
companies,  and  with  the  consent  of  the  city  expressed  by  ordi- 
nance passed  November  13,  1913. 

That  the  defendant  Illinois  Commerce  Commission  is  an  ad- 
ministrative board  created  by  act  of  the  Illinois  legislature,  in 
force  July  1,  1921  (Laws  1921,  p.  702).  That  the  defendant 
city  of  Chicago  is  a  municipal  corporation  organized  and  existing 
nnder  the  General  Cities  and  Villages  Act  of  Illinois.  That  the 
defendant  Edward  J.  Brundage  is  the  Attorney  General  and 
chief  law  officer  of  the  state  of  Illinois. 

That  the  State  Public  Utilities  Commission  of  Illinois  was 
created  by  an  act  in  force  January  1,  1914  (Ilurds  Rev.  St. 
1919c,  Ilia).  That  pursuant  to  that  act  the  plaintiffs,  on  or 
about  January  1,  1914,  filed  with  the  Utilities  Commission 
schedules  showing  their  rates  and  charges  then  in  force,  and  that 
by  order  of  that  Commission,  entered  August  6,  1919,  the  rate 
of  fare  on  the  plaintiffs'  lines  was  increased  from  5  to  7  cents. 
That  the  validity  of  this  order  was  sustained  by  the  Supreme 
Court  of  Illinois  in  Chicago  R.  Co.  v.  Chicago,  292  111.  190, 
P.U.R.1921A,  77,  126  N.  E.  585,  and  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  review  that  judgment 
was,  on  November  21,  1921,  dismissed  for  want  of  jurisdiction. 
That  on  November  5,  1920,  the  State  Utilities  Commission 
fixed  the  then  present  fair  value  of  the  plaintiffs'  properties  at 
(in  amount  approximately  of  $160,000,000,  and  established  an 
8-ccnt  fare  based  upon  that  valuation.  That  by  act  in  force 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


CHICAGO  RYS.  CO.  v.  ILLINOIS  COMMERCE  COM.  285 

July  1,  1921,  the  Illinois  Commerce  Commission  superseded  the 
Illinois  Public  Utilities  Commission. 

That  on  July  8,  1921,  the  city  of  Chicago  and  others  filed  with 
the  Illinois  Commerce  Commission  petitions  for  the  restoration 
of  the  6-cent  fare.  That  an  extended  hearing  was  had,  and  that 
on  November  23,  1921  (Re  Thompson,  P.ir.R.1922A,  658),  the 
Commerce  Commission  entered  an  order  re-establishing  the  orig- 
inal ordinance  contract  5-cent  rate,  to  take  effect  November  25, 
1921,  at  12 :01  o'clock  a.  m. 

That  approximately  2,000,000  passengers  are  carried  daily 
over  the  plaintiffs'  lines,  and  that  for  the  fiscal  year  ending 
January  31,  1921,  plaintiffs'  net  earnings  amounted  to  $9,723,- 
875.75;  that  forjthe  12  months  ending  October  31,  1921  plain- 
tiffs' net  earnings  amounted  to  $10,768,767.86.  That  in  order 
properly  to  finance,  maintain,  preserve,  and  improve  their  prop- 
erties, to  maintain  credit  and  meet  public  obligations,  it  is  neces- 
sary that  plaintiffs  should  receive  a  fair  rate  of  return  upon  the 
present  value  of  their  properties  employed  in  the  public  service. 

That  to  that  value,  as  determined  by  the  State  Public  Utilities 
Commission  of  Illinois  on  November  5,  1920,  to  be  approximate- 
ly $160,000,000,  there  have  been  capital  additions  to  the  prop- 
erties to  the  value  of  nearly  $1,500,000,  and  that  a  fair  net 
return  to  the  plaintiffs  on  the  total  investment  is  at  least 
$12,000,000  annually.  That  the  plaintiffs  will  be  able  to  receive 
as  gross  earnings  un4er  the  5-cent  rate  fixed  by  the  Illinois  Com- 
merce Commission  on  November  23,  1921,  a  sum  not  exceeding 
$38,000,000  per  annum,  and  that  the  annual  operating  expenses 
of  the  plaintiffs  will  amount  at  least  to  the  sum  of  $44,000,000. 

That  the  defendant  Commerce  Commission,  in  making  its 
order  fixing  the  fare  as  therein  stated,  disregarded  the  laws  of 
the  estate  of  Illinois  to  the  effect  that  the  rates  of  fare  of  plain- 
tiffs and  other  public  utilities  shall  at  all  times  be  just,  reason- 
able, and  sufficient  That  the  real  ground  upon  which  the  Com- 
mission fixed  the  5-cent  rate  of  fare  was  that  such  rate  was 
prescribed  in  the  original  settlement  ordinances  of  the  city  of 
Chicago.  That  the  Commission  did  not  base  its  order  upon  the 
evidence,  or  upon  any  sustaining  proof.  That  its  action  was 
without  authority  of  law,  in  disregard  of  its  powers  under  the 
Commerce  Commission  Act  and  of  the  rights  of  plaintiffs  under 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


286  UNITED  STATES  DISTRICT  06URT. 

the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States. 

That  if  plaintiffs  comply  with  the  order  requiring  the  5-cent 
rate  they  will  not  receive  sufficient  revenue  to  pay  the  actual 
operating  expenses  of  their  system,  with  the  result  that  they  will 
be  forced  into  bankruptcy,  and  suits  to  foreclose  their  mortgage 
indebtedness  immediately  instituted.  That,  should  the  plaintiffs 
fail  to  comply  with  the  order  of  the  Commission,  they  would 
also  be  subjected  to  certain  pains  and  penalties  prescribed  by  the 
Illinois  Commerce  Commission  Act. 

That  §  67  of  the  Illinois  Commerce  Commission  Act  would 
compel  the  plaintiffs  to  charge  only  the  6-cent  rate  fixed  by  the 
order  of  November  23,  1921,  from  the  named  effective  date, 
which  was  November  25,  1921,  at  12:01  o'clock  a.  m.,  leaving 
to  the  discretion  of  the  Commission  whether  a  stay  of  said  order 
should  be  granted  and  that  said  order  was  conclusive,  without 
any  right  of  judicial  investigation  as  to  whether  the  plaintiffs 
had  been  thereby  deprived  of  rights  protected  by  the  Constitution 
of  the  United  States.  That  any  application  to  the  Commission 
for  a  stay  or  postponement  of  said  order  would  be  wholly  futile. 

That  the  difference  between  the  revenues  of  the  plaintiffs  from 
the  5-cent  fare  fixed  by  the  Commission  and  the  8-cent  fare  au- 
thorized by  the  order  of  the  State  Public  Utilities  Commission, 
issued  November  5,  1920,  (P.U.R1921A,  466)  would  amount 
to  approximately  $60,000  a  day.  That  if  plaintiffs  are  com- 
pelled to  carry  passengers  at  the  6-cent  rate  it  will  amount  to  a 
confiscation  of  their  property  without  due  process  of  law.  That 
unless  a  temporary  restraining  order  is  entered  approximately 
$60,000  a  day  will  be  lost  to  plaintiffs. 

The  bill  prays  for  a  temporary  restraining  order,  for  an  inter- 
locutory injunction  pendente  lite,  for  a  permanent  injunction 
against  the  enforcement  of  the  Commission's  order,  and  for  gen- 
eral relief.  The  cause  is  now  before  the  court  upon  the  motion 
for  a  preliminary  injunction. 

The  only  evidence  offered  by  the  plaintiffs  was  the  verified 
bill  and  accompanying  affidavits.  The  defendants  offered  all  of 
the  proceedings  had  at  the  hearing  before  the  Illinois  Commerce 
Commission,  together  with  a  statement  used  on  the  oral  argmnent 
by  Supervisor  of  Orders  Woods,  representing  the  Commission. 
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Appearances:  W.  W.  Gurley,  James  M.  Sheean,  Harry  P. 
Weber,  and  Charles  S.  Babcock,  all  of  Chicago,  for  plaintiffs. 

Edward  J.  Bmndage,  Attorney  General  of  the  state  of  Illinois. 

Illinois  Commerce  Commission,  pro  se,  by  Frank  L.  Smith, 
Chairman,  and  Harvey  E.  Wood,  Siipervisor  of  Orders. 

Samuel  A.  Ettelson,  Corporation  Counsel,  Chester  E.  Cleve- 
land, Daniel  A.  Roberts,  and  James  G.  Skinner,  all  of  Chicago, 
for  city  of  Chicago. 

Jacob  Legion  Tenny,  of  Chicago,  for  certain  interveners. 

Before  Evans  and  Page,  Circuit  Judges,  and  Carpenter,  Dis- 
trict Judge. 

Carpenter,  District  Judge  (after  stating  the  facts  as  above). 
[1]  The  jurisdiction  of  this  court  ought  not  to  be  seriously,  and 
cannot  be  effectively,  challenged.  Roller  v.  Holly,  176  U.  S. 
398,  20  Sup.  Ct.  Rep.  410,  44  L.  ed.  520;  Willcox  v.  Consoli- 
dated Gas  Co.  212  U.  S.  19,  29  Sup.  Ct.  Rep.  192,  53  L.  ed. 
nS3,  48  L.R.A.(N.S.)  1134,  16  Ann.  Cas.  1034;  Louisville  & 
N.  R.  Co.  V.  Central  Stock  Yards  Co.  212  U.  S.  132,  29  Sup. 
Ct.  Rep.  246,  53  L.  ed.  441;  Coe  v.  Armour  Fertilizer  Works, 
237  U.  S.  413,  35  Sup.  Ct.  Rep.  625,  59  L.  ed.  1027. 

Willcox  V.  Consolidated  Gas  Compajiy,  supra,  concerned  a 
bill  to  enjoin  the  enforcement  of  certain  acts  of  the  New  York 
state  legislature,  and  an  order  of  the  Gas  Commission  of  that 
state  fixing  rates  to  be  charged  by  the  complainant,  which  were 
alleged  to  be  confiscatory,  and  therefore  in  violation  of  the  Four- 
teenth Amendment  of  the  Constitution.  The  jurisdiction  of  the 
chancellor  in  the  court  of  first  instance  was  attacked.  The  court 
said  (212  U.  S.  at  page  40,  29  Sup.  Ct.  Rep.  192,  53  L.  ed.  383, 
48  L.R.A.[]Sr.S.]  1134,  15  Ann.  Cas.  1034) : 

'"'They  assume  to  criticize  that  court  for  taking  jurisdiction  of 
this  case  as  precipitate,  as  if  it  were  a  question  of  discretion  or 
comity,  whether  or  not  that  court  should  have  heard  the  case. 
On  the  contrary,  there  was  no  discretion  or  comity  about  it. 
When  a  Federal  Court  is  properly  appealed  to  in  a  case  over 
which  it  has  by  law  jurisdiction,  it  is  its  duty  to  take  such  juris- 
diction (Cohens  v.  Virginia,  6  Wheat.  264,  404),  and  in  taking 
it  that  court  cannot  be  truthfully  spoken  of  as  precipitate  in  its 
conduct.     That  the  case  may  be  one  of  local  interest  only  is  en- 
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tirely  immaterial,  so  long  as  the  parties  are  citizens  of  different 
states  or  a  question  is  involved  which  by  law  brings  the  case 
within  the  jurisdiction  of  a  Federal  Court.  The  right  of  a  party 
plaintiff  to  choose  a  Federal  Court,  where  there  is  a  choice,  can- 
not be  properly  denied.  In  re  Metropolitan  Railway  Receiver- 
ship, 208  U.  S.  90-110;  Prentis  v.  Atlantic  Coast  Line  et  al, 
211  U.  S.  210.  In  the  latter  case  it  was  said  that  a  plaintiff 
could  not  be  forbidden  to  try  the  facts  upon  which  his  right  to 
relief  is  based  before  a  court  of  his  own  choice,  if  otherwise  com- 
petent." 

[2]  The  defendants  urge  Prentis  v.  Atlantic  Coast  Line,  211 
U.  S.  210,  29  Sup.  Ct.  Rep.  67,  63  L.  ed.  150,  as  defeating  the 
lurisdiction  of  this  court,  because  the  record  does  not  disclose 
that  the  plaintiffs  have  applied  for  the  rehearing  provided  for  in 
§  67  of  the  Public  Utilities  Act. 

The  order  of  the  Illinois  Commerce  Commission  was  a  com- 
plete exercise  of  the  legislative  power  of  the  state,  and  was  in 
force  immediately  after  its  passage,  notwithstanding  a  motion  to 
reconsider  might  have  been  urged  and  entertained.  If  the  state 
of  Illinois,  vesting  the  power  to  regulate  rates  in  the  Commerce 
Commission,  had  provided  that  the  orders  of  the  Commission 
should  not  be  put  into  effect  until  after  a  certain  time,  within 
which  an  application  for  a  rehearing  could  be  made,  another 
question  would  be  involved ;  but  the  statutes  of  Illinois  did  not 
so  provide,  and,  the  granting  or  denying  of  a  petition  for  rehear- 
ing being  wholly  within  the  discretion  of  the  Commission,  the 
legislative  act  was  complete  upon  the  entry  of  the  order. 

[3]  The  question  involved  here  is  that  of  a  United  States  court 
exercising  power  under  the  Constitution  of  the  United  States  to 
protect  a  citizen  against  the  alleged  confiscation  of  its  property 
by  some  agency  of  a  state.  The  matter  is  of  extreme  importance, 
because  the  relief  prayed  for  interferes  with  the  Illinois  Com- 
merce Commission,  and  would  stop  ad  interim  the  regulatory 
power  of  the  state  over  public  utilities.  It  is  a  serious  and  very 
grave  matter,  and  all  doubts  are  resolved  against  the  plaintiffs. 
If,  however,  the  record  discloses  that  the  order  of  the  State  Com- 
merce Commission  is  in  fact  a  confiscation  of  private  property 
without  adequate  and  just  compensation,  this  court  not  only  has 
the  power  to  act,  but  is  in  duty  bound  to  exercise  that  power. 
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It  is  quite  apparent  from  a  reading  of  Prentis  v.  Atlantic 
Coast  Line,  above  referred  to  and  relied  upon  by  defendants, 
that  there  the  court  of  first  instance  was  the  final  legislative  body, 
just  as  in  this  case  the  Illinois  Commerce  Commission  was  the 
final  legislative  body.  The  Prentis  Case  was  carefully  consid- 
ered by  Judge  Hook  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Love  (C. 
C.)  174  Fed.  59,  and  by  Judge  Sanborn  in  the  same  case  on 
appeal,  185  Fed.  321,  107  C.  C.  A.  403,  and  the  logic  of  the 
opinions  in  those  cases  makes  it  quite  impossible  for  a  different 
conclusion  to  be  reached  here. 

With  reference  to  the  plaintiffs  in.  this  case,  it  is  clear  that 
prosecution  for  violating  the  order  of  the  Commission  would  not 
be  suspended  by  the  application  for  a  rehearing.  The  character, 
force,  and  effect  of  the  Commission's  order  while  it  remained  in 
operation  is  in  no  respect  modified  or  affected  by  the  opportunity 
given  by  the  statute  to  apply  to  the  Commission  for  a  rehearing, 
and,  however  the  order  be  styled,  it  is  nevertheless,  until  changed 
or  rescinded,  the  final  legislative  act  of  the  state  of  Illinois.  For 
an  indeterminate  tim^  at  least  it  is  complete  and  binding  so  far 
as  is  concerned  the  public  utility  affected. 

The  sole  point  open  to  this  court  for  decision  on  this  motion  is 
whether  the  5-cent  rate  of  fare  ordered  by  the  Illinois  Commerce 
Commission  will  produce  for  the  plaintiff  companies  suflicient 
revenue  to  pay  operating  expenses  and  a  fair  and  just  return  for 
the  value  of  their  property  devoted  to  the  public  use.  The  Illi- 
nois Commerce  Commission  is  the  principal  defendant  here,  and 
we  may  look  to  its  brief,  if  anywhere,  for  reasons  to  deny  the 
motion  for  the  preliminary  injunction. 

The  Commerce  Commission,  as  well  as  the  city  of  Chicago, 
were  invited  to  point  out  from  the  record  facts  which  would  jus- 
tify this  court  in  refusing  to  grant  injunctive  relief.  The  Com* 
mission  stated  in  its  brief  and  argument : 

**In  coming  to  the  conclusions  expressed  in  our  order,  we  took 
into  consideration  all  the  evidence  introduced  in  the  case  before 
us,  also  the  law  creating  the  Commission,  the  law  governing  pub- 
lic utilities  generally  as  it  has  been  set  forth  in  court  decisions, 
matters  of  which  we  have  special  and  official  knowledge  as  mem- 
bers of  the  Commission,  and  matters  of  common  knowledge  to 
all  moderately  well  informed  men.     However,  all  the  figures 
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herein  discussed  which  concern  the  affairs  of  the  companies,  and 
the  tabulations  attached  hereto  as  appendices,  were  taken  or  de- 
duced directly  from  the  evidence  in  the  case  before  us." 

[4]  The  Public  Utilities  Act  of  Illinois  granted  power  to  the 
Commission  to  enter  orders  only  when  based  upon  substantial  evi- 
dence. It  must  follow,  therefore,  that  unless  the  defendants  can 
show  that  the  record  contains  such  substantial  evidence,  the  order 
of  the  Commission  is  void.  Louisville  &  N.  R.  Co.  v.  Finn,  235 
U.  S.  601,  85  Sup,  Ct  Rep.  146,  59  L.  ed.  379. 

The  plaintiffs  having  shown  prima  facie  by  the  sworn  bill  and 
affidavits  that  the  order  of  .the  Commission  was  confiscatory,  and 
there  being  no  way  in  which  they  could  demonstrate  that  there 
was  no  substantial  evidence  introduced  before  the  Commission, 
without  reading  to  the  court  the  entire  record  made  before  that 
body,  which  comprises  several  volumes  of  testimony  and  exhibits, 
the  court  asked  the  defendants  to  point  to  the  evidence  upon 
which  they  relied  to  support  the  ruling.  Defendants  availed 
themselves  of  the  opportunity  thus  afforded,  and  introduced  all 
of  the  evidence  heard  by  the  Commission.  Time  was  given  to 
them  by  this  court  to  file  a  statement  pointing  out  such  evidence 
as  the  record  might  contain  which  they  deemed  would  be  sufiicient 
in  law  to  support  the  findings  of  the  Commission.  The  Commis- 
sion and  the  city  of  Chicago  have  filed  statements,  which  will 
now  be  analyzed  and  discussed. 

With  the  exception  of  one  item,  that  of  renewals,  $4,853,487, 
they  attempted  to  justify  the  order  upon  the  ground  that  the  com- 
panies could  put  into  effect  certain  savings  in  operation.  The 
attorneys  for  the  Commission  and  the  city  of  Chicago  in  effect 
urge  that  the  Illinois  Commerce  Commission  has  authority  to 
regulate  the  service  by  fixing  the  rates  of  fare  charged  therefor 
of  all  public  utilities  in  Illinois,  and  that  the  only  limitation  up- 
on its  control  of  rates  is  that  the  rates  fixed  shall  be  just  and  rea- 
sonable. That  the  authority  to  control  rates  carries  with  it  con- 
trol of  operation. 

[5]  The  Illinois  Commerce  Commission  has  the  right  to  regu- 
late the  methods  of  operation  employed  by  any  public  utility 
within  the  state,  and  §  75  of  the  Illinois  Commerce  Act  (Laws 
1921,  p.  702)  shows  how  changes  in  operation  can  be  enforced 
by  the  Commission,  namely,  by  making  application  to  the  circuit 
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or  superior  court  in  case  the  utility  fails  to  comply  with  orders 
duly  made.  Nowhere,  however,  is  the  power  given  to  reduce 
rates  for  the  purpose  of  enforcing  new  methods  of  doing  business. 

The  order  (Ke  Thompson,  P.U.R.1922A,  558)  of  the  Com- 
mission found  that  at  no  time  since  the  entry  of  the  8-cent  fare 
order  '^ave  the  companies  rendered,  nor  are  they  now  rendering 
safe,  adequate,  or  efficient  service ;  that,  on  the  contrary,  the  serv- 
ice rendered  by  them  has  during  all  said  time  been,  and  now  is, 
grossly  inadequate  and  inefficient;  that  said  companies  have  not 
.  .  .  complied  with  the  law  of  the  state  of  Illinois  in  relation 
to  service,  with  the  license  ordinances  of  the  city  of  Chicago,  nor 
with  any  of  the  orders  of  said  Public  Utilities  Commission  of 
Illinois,  or  its  predecessor,  the  State  Public  Utilities  Commission 
of  Illinois,  as  to  service ;  and  that  said  companies  have  not  .  .  . 
shown  any  just  or  reasonable  reason  for  not  complying  with  said 
ordinances,  law  or  orders,  or  for  not  furnishing  adequate  and 
efficient  service." 

[6]  The  order  then  states  that  the  service  rendered  by  the 
plaintiff  companies  since  November  5,  1920  (the  date  the  8-cent 
fare  was  established),  and  now  being  rendered  by  them,  is  rea- 
sonably worth  no  more  than  a  5-cent  fare  for  adults  and  a  3-cent 
fare  for  children. 

These  findings  are  entirely  beside  the  question.  They  might 
have  been  very  important  on  a  bill  by  the  Attorney  General  to> 
forfeit  the  charter  of  the  companies.  They  have  nothing  what- 
ever to  do  with  the  operating  cost,  but  are  based  upon  the  opinion 
of  the  Commission  that  the  services  actually  rendered,  no  matter 
at  what  cost,  are  worth  in  reality  only  5  cents.  The  Commission 
should  have  ordered  whatever  changes  in  their  opinion  were 
proper,  and  adjusted  the-  rate  after  the  various  reforms  had  been 
carried  out. 

At  this  point  it  may  be  well  to  state  that  the  record  shows  that 
the  actual  operating  expenses  of  the  Chicago  Surface  Lines,  com- 
prising wages,  taxes,  and  power,  amount  to  more  than  6  cents 
for  every  passenger  carried.  It  may  be  that  the  surface  lines, 
the  plaintiffs  here,  could  improve  their  business  methods;  but 
the  Illinois  Commerce  Commission  is  not  permitted,  under  the 
law,  to  force  that  improvement  by  penalizing  them  with  a  rate 
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which  will  not  return  even  the  operating  expenses,  and  might,  in 
fact,  prevent  them  from  rendering  any  service  at  all. 

In  answer  to  the  questions  of  the  court  during  the  oral  argu- 
ment to  point  out  from  the  record  specific  facts  which  would 
justify  the  court  in  denying  the  injunction,  we  find  in  the  brief 
of  the  Commission  two  items:  $616,581  for  paving,  and  $409,- 
717  for  street  cleaning — ^more  than  a  million  dollars.  It  was 
suggest€;<i  that  these  expenditures  had  to  be  made  because  of  the 
license  ordinances ;  that  because  they  were  really  municipal  duties 
the  patrons  of  the  public  utility  should  not  be  in  effect  taxed  to 
pay  them.  The  defendants  finally  admitted  that  these  items  are 
not  properly  a  part  of  operating  expenses,  but  are  a  part  of  the 
compensation  the  companies  undertook  to  pay  to  the  city  of  Chi- 
cago when  they  accepted  the  license  ordinances. 

The  next  deduction  urged  was  t$451,764:  as  an  expenditure  for 
maintenance  for  the  year  ending  July  31,  1921.  This  deduction 
was  made  because  the  Commission's  chief  accountant  stated  that 
in  man  hours  and  material  maintenance  it  was  at  least  6  per 
cent  above  normal  for  that  year.  The  record,  however,  discloses 
that  maintenance  almost  vitally  necessary  for  the  operation  of 
the  roads  was  deferred,  because  of  abnormal  prices  of  labor  and 
material  during  the  war  and  the  subsequent  reconstruction  period. 
There  is  no  evidence  that  in  averaging  the  maintenance  it  was 
too  high. 

The  next  item  is  $900,000,  being  a  20  per  cent  deduction  on 
the  prices  of  materials.  That  materials  had  decreased  in  prices 
20  per  cent  was  deduced  by  the  Commission  from  Plaintiff's 
Exhibits  170  and  171.  These  exhibits  showed  the  different 
prices  of  various  materials  going  into  maintenance  during  the 
past  few  years.  The  exhibits  did  not  show  how  much  of  any 
material  was  used  in  maintenance,  but  the  Commission  averaged 
the  prices  and  deduced  the  conclusion  that  there  could  be  a  saving 
of  20  per  cent  in  the  price  of  all  materials.  The  Commission 
states  in  its  brief: 

"We  very  frankly  state  the  intention  of  our  order  was  for  the 
companies  to  take  advantage  of  the  falling  market  above  referred 
to.  It  is  a  matter  of  common  knowledge  that  all  prices  are  fall- 
ing. The  Commission  knows  and  the  court  knows  .  .  .  that 
the  prices  of  the  things  upon  which  the  very  life  of  the  nation 
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tlepends — the  products  of  the  farms,  the  ranges,  and  the  planta- 
tions— are  far  below  pre-war  prices  now,  at  the  point  of  produc- 
tion. The  Commission  knows,  as  a  matter  of  common  knowledge, 
that  the  weighted  average  reduction  in  the  retail  prices  of  33  of 
the  principal  articles  of  food  in  Chicago  from  August  15,  1920, 
to  August  15,  1921,  was  18.22  per  cent;  that  the  weighted  aver- 
age reduction  in  the  retail  prices  of  11  of  the  principal  articles 
of  dry  goods  in  Chicago  for  the  same  period  was  42.89  per  cent.** 

The  great  difficulty  with  this  argument  is  that  you  cannot  run 
street  cars  on  food  and  dry  goods,  and  we  have  looked  in  vain 
through  the  record  and  in  the  briefs  of  the  defendants  to  find 
some  concrete  suggestion  which  would  warrant  the  court,  even 
if  it  were  pertinent  in  this  case,  to  regulate  the  plaintiiFs'  ex- 
penditures for  maintenance. 

The  Commission,  in  urging  the  saving  of  20  per  cent  gave 
JTist  as  much  importance  to  the  purchase  of  sand  as  it  did  to  steel 
rails,  and  yet  the  record  shows  that  the  companies  had  on  hand 
during  the  present  year  a  large  quantity  of  rails,  bought  at  a 
low  price  before  the  war,  that  this  supply  was  exhausted,  and 
that  in  the  future  the  companies  would  be  obliged  to  pay  a  very 
much  higher  price.  The  item  of  rails  is  one  of  the  largest  in 
the  companies'  budget  of  maintenance.  Nine  hundred  thousand 
dollars  is  20  per  cent  of  $4,500,000,  yet  the  evidence  is  that  of 
the  total  cost  of  maintenace,  amounting  to  $7,529,400,  less- than 
45  per  cent  or  $3,400,000,  is  for  materials.  It  is  difficult,  there- 
fore, to  see  how  20  per  cent  of  $4,500,000  could  be  saved  on  a 
total  expenditure  of  $3,400,000. 

The  next  item  of  proposed  saving  in  operation  is  $1,741,795, 

which  the  Commission  assumes  may  be  made  by  rearrangement 

of  schedules.     The  evidence  shows  clearly  that  on  the  hearing 

before  the  Commission  the  plaintiffs  introduced  evidence  which 

the  vice  chairman  of  the  Commission  indicated  showed  that  all 

had  been  done  that  was  humanly  possible  in  arranging  schedules 

to  eliminate  overtime,  and  to  reduce  to  a  minimum  the  amount 

of  payment  for  services  not  rendered.     The  concession  by  the 

vice  chairman  of  the  Conunission  that  the  plaintiff  companies 

had  exercised  the  highest  effort  in  getting  the  most  effective 

system  of  handling  their  cars  leaves  nothing  for  us  to  say  on 

this  point. 
P.U.R.1922C. 
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[7]  Next  there  was  proposed  a  saving  of  $1,000,000  in  the 
amount  annually  expended  for  injuries  and  damages  arising 
from  the  operation  of  the  cars.  This  proposal^  during  the  oral 
argument  was  based  upon  the  premise  that  many  damage  suits 
resulted  from  overcrowding  the  cars,  and  therefore,  if  the  cars 
were  not  overcrowded,  there  would  be  fewer  damage  suits.  Mr. 
Woods,  for  the  Commission,  claimed  great  saving  could  be  made 
here  by  preventing  accidents  from  happening. 

'You  may  train  the  pedestrian  and  passenger  public  to  become 
more  careful  for  their  lives  and  limbs,  but  courts  know  from 
common  experience  that  accidents  for  which  the  law  gives  com- 
pensation happen  from  negligence.  If  it  is  the  passenger  or 
the  passer-by  who  is  negligent,  they  alone  have  to  pay.  The 
Commerce  Commission,  to  save  accidents,  would  force  the  plain- 
tiff companies  to  relieve  congested  points ;  but  congestion  at  street 
intersections  has  no  connection  necessarily  with  happening  ac- 
cidents. Excluding  acts  over  which  no  one  has  control,  every 
accident  is  due  to  some  one's  lack  of  care  for  his  own  or  other's 
safety. 

The  city,  in  its  brief,  however,  on  this  point  insisted  that  the 
companies  had  accumulated  $1,955,217.82  m  an  account  to  take 
care  of  accidents,  and  that  that  fund  should  be  reduced  by  at 
least  $1,000,000.  This  reserve  fund  to  meet  unliquidated  claims 
and  pending  litigation  was  never  the  subject  of  evidence  or  dis- 
cussion in  the  hearing  before  the  Commission,  and  we  may,  there- 
fore, dismiss  it.  There  has  been  introduced  no  evidence  by  the 
Commission  or  the  city  of  Chicago  that  the  plaintiff  companies, 
in  their  law  department  or  accident  department,  have  been  lax 
in  their  work,  or  have  made  settlements  of  claims  unlawfully. 

[8]  There  remains  but  one  other  item  which  the  Commission 
and  the  city  of  Chicago  claim  should  be  eliminated,  namely,  the 
item  of  $4,853,487  for  renewals  and  depreciation.  Depreciation 
has  been  well  defined  as  "the  loss  in  value  of  some  destructible 
property  over  and  above  current  repairs."  Under  the  settlement 
ordinances  with  the  city  of  Chicago,  the  plaintiff  companies  are 
authorized  and  required  to  set  aside  each  year  a  certain  per- 
centage of  gross  receipts  for  renewals.  At  the  end  of  the  grant 
to  the  plaintiffs  the  city  may  either  purchase  the  properties  at . 
the  valuation  fixed  by  the  ordinances,  or,  if  it  grants  the  right 
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to  another  company  or  companies  to  operate  street  railways  in 
the  streets  of  Chicago,  such  other  companies  shall  take  over  the 
properties  at  the  same  price  at  which  the  city  might  have  pur- 
chased them. 

All  of  these  ordinances  were  passed  in  pursuance  of  legislative 
authority.  No  provisions  were  made  for  sinking  funds  to  retire 
bonded  indebtedness,  or  for  amortizing  the  investment.  The 
traction  companies  are  required  to  maintain  their  properties  in 
an  adequate  state  of  physical  efficiency,  and  when  various  items 
of  property  can  be  no  longer  maintained,  because  worn  out,  to 
renew  them^  No  authority  need  be  cited  to  show  that,  if  at  the 
expiration  of  the  grant  these  properties  have  decayed,  and  the 
fund  provided  by  the  city  ordinances  for  renewals  should  not 
be  on  hand,  that  an  abatement  in  the  contract  price  could  be 
secured  by  either  the  city  of  Chicago  or  any  new  licensee  of  the 
city. 

The  ordinances  provide  that  the  renewal  fund,  at  the  expira- 
tion of  the  grant,  shall  be  turned  over  to  the  city  or  any  pur- 
chaser. The  Illinois  Commerce  Commission,  therefore,  has  no 
power  to  prevent  the  setting  aside  of  a  fund  representing  de- 
preciation, sufficient  to  take  care  of  renewals  as  they  may  be 
needed  from  time  to  time.  The  right  to  set  aside  a  depreciation 
fund  is  a  property  right,  created  for  the  benefit  of  the  plaintiffs, 
and  cannot  be  taken  away  by  the  state  without  their  consent  or 
due  compensation  made  therefor.  Knoxville  v.  Knoxville  Water 
Co.  212  U.  S.  1,  29  Sup.  Ct  Rep.  148,  53  L.  ed.  371.  The 
record  shows  that  the  depreciation  fund  at  present  is  over 
$2,000,000  short  of  what  it  should  be. 

[9]  Counsel  for  the  city  of  Chicago  claim  that,  in  estimating 
the  net  earnings  of  the  plaintiffs  to  their  shareholders,  the  55  per 
cent  of  the  earnings  due  to  the  city  of  Chicago  should  be  in- 
cluded. This  argument  hardly  merits  comment.  The  payment 
to  the  city  might  have  beeli  made  in  dollars  or  sprinkling  or  pave- 
ment of  streets.  It  was  compensation  paid  to  the  city  of  Chicago 
for  use  of  its  streets,  and  necessarily  an  overhead  expense,  to 
be  paid  before  dividends  or  interest  on  the  invested  capital  could 
be  estimated.  Venner  v.  Chicago  City  R.  Co.  236  111.  349,  86 
K  E.  266. 

[10]  The  city  of  Chicago  urged  with  great  emphasis  that  the 
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contracts  between  the  plaintiffs  and  the  city  were  entered  into 
in  1908,  that  during  that  year  and  several  years  subsequently 
large  returns  were  had  by  the  stockholders,  that  the  contract  with 
the  city  should  be  taken  as  a  whole,  and  that  a  minor  return  to- 
day to  the  present  stockholders  was  a  matter  of  no  importance. 
Nothing  was  said  of  the  stockholders  In  1908,  1909,  1910,  1911, 
find  1912  who  sold  their  stock  on  the  basis  of  the  then  large  earn- 
ings. This  argument  would  make  the  present  stockholders  sustain 
a  loss  of  $5,000,000  a  year  because  other  and  more  fortunate 
shareholders,  dead  and  gone,  perhaps,  received  in  the  past  a  fair,' 
or  more  than  fair,  return.  To  require  the  companies  to-day  to 
run  at  a  loss,  and  say  that  all  of  the  earnings  of  the  companies 
during  the  entire  contract  period  of  operation  should  be  equal- 
ized, is  like  trying  to  turn  the  mill  wheel  with  water  that  has 
already  run  by. 

[11]  The  Commission  and  the  city  of  Chicago  both  attempt 
to  justify  the  5-cent  rate  on  the  basis  of  the  original  contract 
ordinances.  It  is  claimed  that  the  contract  rate  could  not  be 
impaired  by  the  state  or  anybody.  A  complete  answer  to  this 
may  be  found  in  the  decision  of  the  supreme  court  of  Illinois  in 
Chicago  R.  Co.  v.  Chicago,  292  111.  190,  P.TJ.R1921A,  77,  126 
N.  E.  685,  where  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States  for  revision  was  dismissed  for  want  of  jurisdiction. 
This  question  is  foreclosed  so  far  as  this  court  is  concerned. 

If  the  Illinois  Commerce  Commission  had  the  right,  under  the 
act  of  its  creation,  to  order  changes  in  operation  of  utilities,  in 
this  case  it  is  aiming  to  accomplish  its  end  by  drastic  and  unlaw- 
ful means.  It  is  one  thing  to  order  (1)  changes  in  routing  of 
cars;  (2)  reduction  in  lay-over  time  to  employees;  (3)  remodel- 
ing of  accident  and  law  department;  (4)  reduction  of  wages  and 
labor;  (5)  deferring  maintenance  and  renewals;  (6)  in  fact,  to 
order  any  variation  of  operation  making  for  the  public  good.  -It 
is  quite  another  thing,  having  in  mind  all  of  these  benefits  to 
the  utilities  and  to  the  public,  to  say  to  the  utilities  we  admit 
that  it  costs  you  over  6  cents  to  carry  every  passenger;  we  will, 
however,  reduce  your  fare  rate  to  5  cents,  and  invite  you  to  tost 
out  our  opinion  as  to  what  improvements  may  be  made  in  the 
internal  operation  of  your  own  business. 

The  basis  of  the  Commission's  action  in  this  case  is  quite 
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wrong.  As  outlined  by  its  chairman,  and  urged  by  its  counsel, 
supplemented  by  the  corporation  counsel  for  the  city  of  Chicago, 
it  affords  no  locus  pcenitentise  for  the  plaintiff  railroads.  No 
opportunity  is  given  them  to  try  out  the  urged  reforms.  They 
are  told  in  advance  that  the  medicine  is  good  and  that  they  must 
take  it,  whether  they  like  it  or  not,  irrespective  of  whether  it 
has  any  therapeutic  value.  The  orderly,  rational,  and  legal 
method  of  procedure  would  have  been  for  the  Commission  to 
outline  these  various  changes  in  management  and  operation, 
and  invite  the  companies  to  put  their  suggestions  in  force,  giving 
the  companies  an  opportimity  to  demonstrate  the  benefits,  or 
even  the  possibilities,  of  the  order. 

All  of  the  changes  suggested  by  the  Commission  were  matters 
of  conjecture  and  opinion,  and  it  is  quite  within  the  range  of 
human  thought  that  some  of  the  changes  could  not  be  carried 
out  to  advantage,  either  to  the  companies  or  to  the  people.  Why, 
then,  should  the  Illinois  Commerce  Commission,  discounting  im- 
possibility of  performance,  direct  a  rate  which  both  it  and  the 
city  of  Chicago  admit  will  not  produce  operating  expenses,  to 
|;revail  until  their  views  are  adopted.  Too  much  commendation 
cannot  be  given  to  any  Public  Utilities  Commission  for  its  inter- 
est in  public  aflFairs.  It  will  always  be  forgiven  if  its  enthusiasm 
leads  it  to  incidental  legal  excesses.  It  cannot,  however,  act 
arbitrarily  to  force  its  views  without  trial.  The  reduction  of 
3  cents  in  fare  ordered  by  the  Commission  would  make  a  dif- 
ference in  the  revenue  of  the  companies  of  approximately 
*22,500,000  a  year. 

[12]  Assuming,  therefore,  that  the  companies  would  be  en- 
titled to  no  more  than  6  per  cent  net  return  upon  the  property 
invested  (the  rate  of  return  we  do  not  pass  upon)  the  defendants 
are  required  to  show,  excluding  items  of  renewals,  that  a  saving 
of  over  $17,000,000  could  be  made  in  operating  expenses  out  of 
a  present  total  of  about  $46,250,000.  This  presupposes,  neces- 
sarily, that  the  plaintiff  companies  are  presently  grossly  mis- 
managed. To  determine  whether  a  business  is  mismanaged, 
there  is  no  better  way  than  to  compare  its  operating  cost  with 
other  businesses  of  a  similar  character.  In  the  absence  of  evi- 
dence that  all  businesses  of  the  same  nature  are  mismanaged,  it 

seems  fair  to  assume  that  a  business  whose  operating  costs  com- 
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pare  favorably  with  others  of  like  nature  is  properly  conducted. 

The  only  evidence  before  the  Commission  on  this  subject  was 
offered  by  the  plaintiffs.  This  consisted  of  three  tables  of  figures, 
one  showing  comparative  costs  per  car  hour  between  the  plaintiff 
lines  and  the  street  railways  of  other  cities ;  another  showing 
comparative  speeds  of  cars;  and  the  third  showing  the  com- 
parative per  cent  of  gross  income  and  the  cost  per  1,000  pas- 
sengers carried  for  injuries  and  damages.  From  this  evidence 
the  court  cannot  escape  the  conclusion  that  the  cost  of  operation 
of  the  plaintiff  lines  is  lower  per  car  hour  than  that  of  the  traction 
companies  in  the  other  large  cities  of  the  country;  that  the 
Kverage  speed  of  plaintiffs'  cars,  excluding  layovers,  is  the 
highest;  and  that  the  amounts  expended  in  damage  suits  is  the 
lowest,  excluding  Boston,  where  a  large  part  of  the  railway 
system  runs  in  subways  and  on  elevated  structures.  With  such 
evidence  before  us,  we  suggest  that  criticism  should  be  fortified 
with  convincing  evidence,  when  charges  are  made  of  inefficient 
f.nd  wasteful  management. 

All  of  the  defenses  urged  to  the  bill  in  this  case  are  collateral 
to  the  real  issue,  and  are  treated  here  only  because  so  strenuously 
urged.  The  pertinent  fact  charged  in  the  bill,  namely,  that  the 
5-cent  fare  ordered  by  the  Illinois  Commerce  Commission  will 
not  permit  the  plaintiff  companies  to  earn  money  enough  to  pay 
for  wages,  power,  and  taxes,  is  unanswered  by  the  record.  In 
fact,  the  attorney  for  the  Commission  stated  during  the  oral 
argument  that  after  putting  all  of  the  proposed  economies  into 
effect  there  would  be  available  a  return  of  a  little  over  1  per  cent 
upon  the  invested  capital. 

An  order  may  be  prepared,  enjoining,  pending  the  final  hear- 
ing of  this  cause,  the  enforcement  of  the  Commission's  order  as 
to  rates,  and  unless  the  parties  can  agree  upon  some  more  satis- 
factory method,  the  companies  will  be  required  to  issue  transfer 
slips  to  the  passengers,  as  heretofore  ordered. 

Evans  and  Page,  Circuit  Judges.    We  concur  in  the  foregoing 
opinion,  both  as  to  reasoning  and  result. 
P.U.R.1922a 
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COIjORADO  public  UTILITIES  COMMISSION. 

RE  TRINIDAD  ELECTBIC  TRANSMISSIO]^  RAILWAY  & 
GAS  COMPANY. 

[Decision  No.  512,  Application  No.  152.] 

Service  —  Abandonment  —  Return  —  ReaaonaMenesa  as  a  tvhole» 

* 

1.  The  return  from  each  branch  or  class  of  a  public  utility  com- 
pany's business  must  be  considered  separately  for  the  purpose  of  de- 
termining whether  service  should  be  discontinued,  rather  than  the  re- 
turn from  the  business  of  the  company  as  a  whole. 

Service  —  Effect  of  contract  —  Power  of  state. 

2.  Franchise  obligations  requiring  a  street  railway  company  to 
continue  service  are  made  subject  to  the  power  of  the  state  to  regulate 
and  are,  therefore,  entirely  irrelevant  and  immaterial  in  a  proceeding 
to  determine  whether  abandonment  of  service  should  be  permitted. 

[February  8,  1922.] 

Application  for  permission  to  abandon  parts  of  a  railway; 
application  granted  except  as  the  same  was  modified  by  an  agree- 
ment of  parties  in  interest  at  the  hearing  as  shown  by  the  records. 

Appearances :  E.  E.  Whitted  of  Denver  and  James  McKeough 
of  Trinidad  for  applicant;  Frank  H.  Hall  for  city  of  Trinidad 
and  the  Trinidad  Las  Animas  County  Chamber  of  Commerce, 
Senator  S.  W.  DeBusk  of  Trinidad  for  himself  and  others  sim- 
ilarly situated,  H.  L.  Anderson  of  Trinidad  for  himself  and 
other  residents  and  property  owners  of  West  Main  street,  pro- 
testants. 

By  the  Commission :  This  matter  is  before  the  Commission 
upon  a  petition  of  applicant,  the  Trinidad  Electric  Transmis- 
sion Railway  &  Gas  Company,  filed  November  17,  1921,  where- 
by applicant  seeks  permission  of  the  Commission  to  abandon 
certain  portions  of  its  existing  street  railway  system  in  the  city 
of  Trinidad,  Colorado. 

The  petition  alleges,  in  addition  to  the  incorporate  capacity 

of  aj)plicant,  that  it  has  operated  and  is  now  operating  a  street 

railway  system  in  the  said  city  of  Trinidad  along  San  Juan 

street  from  Pine  street  to  Baca  street;  Baca  street  from  San 

Juan   street  to  Arizona  avenue;   Arizona   avenue  from   Pine 

street  to  Baca  street;  Baca  street  from  Arizona  avenue  to  San 
P.U.R.1922C. 
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Pedro  street;  San  Pedro  street  from  Baca  street  to  race  track 
and  fair  grounds  and  city  limits,  and  on  Stonewall  avenue 
from  San  Juan  street  to  applicant's  bridge  across  the  Las  Ani- 
mas river,  thence  over  said  bridge  to  intersection  on  "Main  and 
Water  streets;  Main  street  from  Water  street  to  Beach  street; 
Animas  street  from  Main  street  to  Fourth  street,  and  on  Grant 
avenue  from  Fourth  street  to  Monroe  street. 

Attached  to  the  petition  and  made  a  part  thereof  is  a  map 
or  plat  of  the  city  of  Trinidad,  upon  which  is  shown  the  loca- 
tion of  the  lines  of  street  railway  and  the  location  of  those  por- 
tions or  part  of  said  line  which  applicant  desires  to  abandon, 
which  are  indicated  by  blue  lines,  and  that  part  which  is  de- 
sired not  to  abandon  is  indicated  by  red  lines  on  said  map.  It 
appears  therefrom  that  those  portions  of  said  street  railway 
line  desired  to  be  abandoned,  under  the  allegations  of  the  peti- 
tion, embrace  all  the  street  railway  lines  within  the  city  of 
Trinidad  except  the  following:  From  the  city  limits  at  the 
southwesterly  corner  of  said  city  of  Trinidad  where  the  inter- 
urban  line  of  said  applicant  enters  the  city  of  Trinidad  from 
Sopris  and  Starkville,  paralleling  the  right-of-way  of  the  Santa 
Fe  and  Colorado  &  Southern  Railways  to  San  Juan  street, 
thence*  on  San  Juan  street  to  Pine  street,  thence  on  Pine  street 
to  Commercial  street,  thence  on  Commercial  street  to  Main 
street,  thence  west  on  Main  streets  to  Ash  street,  and  from  the 
intersection  of  Commercial  and  Main  streets  east  on  Main  street 
to  Beach  street. 

At  the  hearing,  however,  by  agreement  made  a  part  of  the 
record,  it  was  agreed  between  applicant  and  protestants  inter- 
ested, including  the  city,  that  that  portion  of  the  line  extending 
west  on  Main  street  from  the  intersection  of  Commercial  street 
with  Main  street  to  Ash  street  would  be  abandoned,  and  in  lieu 
thereof  applicant  would  operate  its  cars  from  the  intersection 
of  Commercial  street  with  Main  street  east  on  Main  street  to 
Water  street,  so  that  the  petition  for  abandonment  will  be  con-  j 

sidered  as  being  modified  to  that  extent.  [ 

The  applicant  company  operates,  as  above  indicated,  an  in- 

terurban  electric  street  railway  from  the  coal  camps  of  Sopris  I 

and  Starkville,  some  miles  distant  from  Trinidad,  and  the  oj>- 

eration  desired  to  be  continued  is  merely  such  operation  as  is 
P.U.R.1922C.  ! 
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aflForded  by  said  interurban  service ;  so  that  if  the  abandonment 
of  the  strictly  urban  or  city  lines  is  permitted,  the  only  street 
car  service  that  will  thereafter  be  maintained  by  applicant  is 
such  as  is  afforded  by  the  interurban  lines  entering  the  city 
from  the  coal  camps,  and  such  method  of  operation  would  bo 
that  the  cars  entering  the  city  from  the  city  limits  on  the  route 
above  described  would  end  at  the  intersection  of  Main  and  Wa- 
ter streets,  and  to  traverse  in  returning  to  the  coal  camps  the 
same  route  as  was  traversed  in  entering  the  city  to  the  point 
of  termination  at  Main  and  Water  streets. 

The  applicant  bases  its  request  for  permission  to  abandon 
upon  the  ground  set  forth  in  the  fifth  paragraph,  as  amended, 
of  the  petition,  that  it  is  impracticable  for  it  to  continue  oper- 
ating the  portions  of  its  lines  indicated  in  blue  on  the  map,  and 
that  the  maintenance  and  operation  of  said  portion  of  its  lines 
or  system  is  a  useless  expense  and  far  exceeds  the  revenue  de- 
rived therefrom  and  is  an  economic  loss;  and  that  there  is  no 
demand  for  the  service  now,  nor  will  there  be  in  the  future  such 
demand  as  will  be  suflScient  to  pay  operating  expenses  or  jus- 
tify a  continuance  of  the  operation  of  said  lines. 

In  the  sixth  and  last  paragraph  of  the  petition  applicant  al- 
leges that  it  is  practicable  for  it  to  use  the  lines  shown  in  red 
on  the  map,  and  hereinbefore  outlined,  to  bring  its  interurban 
cars  into  the  city  over  these  lines,  and  that  it  may  perhaps 
continue  local  or  interurban  service  over  these  lines  to  serve  the 
public. 

Upon  the  filing  of  the  petition,  service  thereof  was  made  up- 
on the  city  of  Trinidad  and  upon  its  Chamber  of  Commerce, 
with  the  result  that  on  December  5,  1921,  the  Trinidad-Las 
Animas  County  Chamber  of  Commerce  filed  its  answer  to  the 
petition,  wherein,  in  addition  to  the  allegation  of  its  capacity 
as  an  association  of  the  citizens  residing  in  the  city  of  Trinidad 
organized  to  promote  the  welfare  of  the  people  of  the  city  and 
of  Las  Animas  county,  admits  the  allegations  of  the  first  four 
paragraphs  of  the  application,  denies  the  allegation  in  para- 
graph five,  admits  the  allegation  in  paragraph  six,  but  denies 
that  the  city  will,  in  any  way,  be  benefited  by  running  inter- 
urban cars  into  the  city  over  said  lines. 

For  further  and  separate  defense  it  is  alleged  that  the  appli- 
P.U.R.1922C. 
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cant  owns  and  operates  a  street  railway  line  within  the  city, 
and  in  addition  thereto  and  as  a  part  of  its  street  railway  sys- 
tem it  owns  and  operates  interurban  lines  extending  from  said 
city  to  outlying  towns  and  mining  camps ;  that  said  street  rail- 
way system  in  its  entirety  consists  of  two  separate  branches  or 
lines,  an  urban  line  accommodating  the  citizens  of  the  city  of 
Trinidad  and  an  interurban  line  accommodating  the  residents  of 
outlying  towns  and  mining  camps,  and  that  each  of  said  lines 
caters  to  a  separate  and  distinct  group  of  patrons. 

It  is  further  alleged  that  the  interurban  line  serves  the  pa- 
trons along  its  route  at  hourly  intervals,  while  the  urban  or  city 
cars  run  on  a  twenty-minute  schedule  for  the  accommodation 
of  its  city  patrons;  and  that  the  abandonment  of  said  lines,  as 
prayed  for,  would  mean  the  abandonment  of  the  entire  urban 
or  city  lines  within  the  city  of  Trinidad,  and  that  the  retention 
of  the  interurban  line  can  in  no  way  serve  the  patrons  of  the 
lines  asked  to  be  abandoned. 

In  the  fourth  and  concluding  paragraph  of  said  separate  de- 
fense it  is  alleged  that  said  street  railway  system,  and  particu- 
larly that  part  thereof  sought  to  be  abandoned,  has  become  a 
necessity  to  acconmiodate  the  people  of  the  city  of  Trinidad, 
and  the  discontinuance  of  operation  of  any  portion  or  branch 
thereof  will  cause  great  inconvenience  and  hardship  upon  the 
inhabitants  of  said  city.  Wherefore,  respondent  prays  that  the 
application  of  the  petitioner  be  denied. 

The  city  of  Trinidad,  though  having  been  served  with  a  copy 
of  the  petition,  made  no  answer  thereto. 

Upon  due  notice  given  to  all  parties  interested,  including 
the  city  of  Trinidad,  the  matter  was  set  for  hearing  before  the 
Commission  on  Monday,  January  9,  1922,  9 :  30  o'clock  a.  m., 
at  the  City  Hall  in  the  city  of  Trinidad,  Colorado,  upon  which 
date  the  same  was  duly  heard. 

At  the  conclusion  of  the  hearing,  time  and  ten  days  was  given 
applicant  to  file  its  brief  from  the  completion  of  the  transcript, 
and  time  and  ten  days  given  protestant,  the  Trinidad-Las  Ani- 
mas County  Chamber  of  Commerce,  to  file  its  brief  from  the 
date  of  the  reception  of  a  copy  of  the  brief  of  applicant. 

Applicant  duly  filed  its  brief  herein  on  January  30,  1922, 
and  a  copy  of  same  was  served  upon  protestant  Chamber  of 
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Commerce,  who,  on  February  1,  1922,  by  its  letter  of  advice 
dated  January  31,  1922,  notified  the  Commission  that  neither 
the  city  of  Trinidad  nor  the  Las  Animas  County  Chamber  of 
Commerce  would  file  a  brief  in  the  above  matter,  and  were 
willing  that  the  matter  should  be  decided  on  the  record  as  made. 

In  May,  1920,  the  above  applicant  applied  to  this  Commis- 
sion for  authority  to  abandon  a  portion  of  its  street  railway 
service  in  the  city  of  Trinidad  on  Pine  Stream  from  San  Juan 
street  to  Commercial  street,  a  distance  of  approximately  five 
blocks. 

Upon  a  hearing  of  that  case  and  in  September,  1920,  the 
Commission  rendered  its  decision  denying  the  application  on 
the  principle  that  has  frequently  heretofore  been  announced  by 
this  and  other  Commissions,  that  before  a  public  utility  may 
abandon  its  service  it  may  be  permitted  to  do  so  only  when  the 
carrier  proves  to  the  Commission  that^  after  a  fair  trial  under 
an  increase  in  rates  as  permitted  by  the  Commission  commen- 
surate with  the  value  of  the  service,  the  same  will  not  increase 
the  revenue  of  the  utility  suflSciently  to  meet  its  legitimate  op- 
erating expenses;  and  permission  was  therein  given  for  an  in- 
crease in  fares  to  a  7-cent  fare.  Hence,  it  will  be  seen  that  the 
line  has  been  operating  under  a  7-cent  fare  from  September, 
1020,  until  the  date  of  the  hearing  in  January,  1922,  a  period 
of  about  sixteen  months. 

Applicant  submitted  a  statement  of  its  gross  operating  reve- 
nues and  operating  expenses  for  the  years  1914  to  and  includ- 
ing eleven  months  of  the  year  1921,  marked  applicant's  "Ex- 
hibit 1,"  which  did  not  include  anything  for  interest  or  de- 
preciation and  shows  the  net  operating  revenue  as  follows: 


Year. 


1914    

1915  

1916   

1917   

1918    

1919   

1920   

1921  (11  months)    

♦Asterisk  denotes  deficit, 
P.U.R.1922C. 


Gross 
Operating 
Revenue. 


$38,402.59 
32,068.92 
41,773.51 
49.881.03 
61,333.43 
50,670.20 
60,363.83 
42,550.25 


Operating 
Expenses. 


$33,121.45 
35,366.33 
56,626.09 
59,677.15 
60,874.45 
59,660.77 
64.877.67 
65,962.01 


Net 
Operating 
Revenue. 


$5,281.14 
3,297.41* 

14,852.58» 
9,866.12* 
9,541.02* 
8,990.57* 
4,513.84* 

13,411.76* 
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From  the  above  exhibit  it  will  be  observed  that  the  entire 
system  suffered  a  deficit  in  each  of  the  above  years  save  1914, 
and  that  althoiigh  an  increased  fare  was  allowed  and  charged 
from  September,  1920,  throughout  the  period  subsequent  to 
that  time  to  include  eleven  months  of  1921,  the  deficit  was  more 
apparent,  and  this,  without  any  inclusion  of  interest  on  capi- 
tal invested  or  any  amount  by  way  of  depreciation.  In  other 
words,  for  the  period  1915  to  and  including  eleven  months  of 
1921,  there  was  a  total  loss  of  approximately  $60,000  in  op- 
erating expenses  alone  on  the  entire  street  railway  system. 

The  system  of  applicant,  for  purposes  of  hearing,  was  desig- 
nated in  three  parts  or  divisions;  viz,  the  line  running  to  the 
Club  and  Animas  street,  the  Baca  street  line  and  the  interur- 
ban  or  camp  lines;  and,  as  shown  by  applicant's  "Exhibit  2," 
during  the  period  1919  and  1920  and  eleven  months  of  1921, 
the  Country  Chib  and  Animas  street  line  suffered  a  loss  of  $23,- 
312.73,  the  Baca  street  line  suffered  a  loss  during  the  same 
period  of  $17,422.67,  while  the  interurban  or  camp  lines  dur- 
ing the  same  period  show  a  net  gain  of  $13,720.23.  By  the 
same  exhibit  it  is  shown  that  the  net  per  cent  of  revenue  derived 
and  the  number  of  passengers  carried  by  the  three  divisions 
was  as  follows: 

Country  Club  and  Animas  Street  Line, 


Year. 


Net  Per  Cent 
Revenue. 


Number  of 

Passengers 

Carried. 


1919    

1920 

1921  (11  months)    

Baca  Street  Line. 


10 
11 
Jl 


101,988 

103.681 

74,579 


Ye*r. 


1919    

1920    

1921  (11  months) 


Net  Per  Cent 
Revenue. 


16 
16 
14 


Number  of 

Passengers 

Carried. 


134,594 

144.273 

94.415 


Interurban  or  Camp  Lines. 


Year. 


Net  Per  Cent'  Number  of 
T?«,,.«„^        Passongera 


Revenue. 


Carried. 


1919    

1920    

1921  (11  months) 

P.U.R.in22C. 


74 
73 

75 


535,530 
582  658 
417.915 
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From  applicant's  'Exhibit  2/'  as  above  shown,  it  is  observed 
that  the  strictly  urban  lines  of  the  system  contributed  a  small 
net  per  cent  of  revenue  as  compared  with  the  net  per  cent  of 
revenue  derived  from  the  operation  of  the  interurban  or  camp 
lines;  and  that^  comparatively,  the  patronage  of  the  city  lines 
was  not  sufficient  during  the  period  mentioned  to  overcome  the 
cost  of  operating  the  same,  while  the  only  branch  of  the  sys- 
tem that  did  pay  its  way  during  the  period  mentioned  was  the 
interurban  or  camp  lines;  and  this,  despite  the  fact  that  for 
almost  half  of  the  period  of  1920  and  eleven  months  of  1921 
an  increased  fare  was  in  effect. 

By  applicant's  "Exhibit  3,"  it  is  shown  that  during  the  pe- 
riod 1914  to  and  including  the  first  eleven  months  of  1921,  the 
gross  earnings,  per  capita,  on  the  entire  system  never  exceeded 
4.25  per  cent,  which  was  for  the  eleven  months  of  1921,  while 
the  average  for  the  period  1914  to  1919,  inclusive,  was  approx- 
imately 2.5  per  cent. 

Other  exhibits  were  introduced  by  applicant  which  uniform- 
ly show  that  during  the  periods  mentioned  therein  from  1914 
to  and  including  the  first  eleven  months  of  1921,  the  operation 
of  the  street  car  system,  as  a  whole,  has  been  conducted  at  a 
loss,  except  when  the  exhibit  shows  the  segregation  of  the  ur- 
ban and  interurban  lines  the  interurban  lines  have  been  oper- 
ated at  a  profit,  but  not  at  such  profit  as  by  any  means  would 
overcome  the  losses  from  operation  of  the  strictly  city  or  urban 
lines. 

The  protestants  sought  to  defeat  applicant's  petition  for  the 
right  to  abandon  the  portions  of  its  system  hereinabove  desig- 
nated almost  entirely  upon  two  grounds.  First,  that  the  appli- 
cant being  also  engaged  in  the  furnishing  of  electrical  energy 
to  the  citizens  and  inhabitants  of  the  city  of  Trinidad  and  its 
environs  for  commercial,  domestic  and  power  purposes,  and 
also  in  the  furnishing  of  gas  to  the  citizens  of  Trinidad,  that 
the  operation  of  the  entire  business  of  the  company  should  be 
taken  into  consideration  in  this  proceeding.  So  that  if  the  en- 
tire operation  of  the  company  in  all  its  departments  shows  a 
gain,  the  street  car  system  should  not  be  permitted  to  be  aban- 
doned. Second,  that  by  virtue  of  the  original  contracts  and 
franchises  granted  to  the  predecessors  of  applicant  and  in  turn 
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assigned  to  and  being  used  and  enjoyed  by  applicant,  there  was 
a  contractual  duty  or  obligation  resting  upon  applicant  to  con- 
tinue to  serve  the  city  of  Trinidad  with  street  car  service  until 
the  expiration  of  such  franchise  period. 

[1]  With  reference  to  the  first  contention,  it  has  been  decid- 
ed by  this  Commission  in  several  instances,  the  last  of  which 
was  in  September,  1920,  where  applicant  sought  to  abandon 
its  Pine  street  line  of  railway  only  and  was  denied,  that  when  a 
utility  operates  distinctive  classes  of  service  each  branch  or 
class  of  its  business  must  be  considered  separately  for  purposes 
of  rate  making  or  discontinuance  of  service.  This  is  a  general 
rule  and  has  been  pronounced  by  the  courts  and  Commissions 
throughout  the  country,  including  the  United  States  Supreme 
Court  Re  Trinidad  Elec.  Trans.  R.  Co.  P.U.R.1920F,  707 ; 
Re  Denver,  B.  &  W.  R.  Co.  69  Colo.  309,  P.U.R.1921B,  607, 
194  Pac.  617 ;  Re  Denver,  B.  &  W.  R.  Co.  5  Colo.  P.  U.  C:  54, 
742;  Brooks-Scanlon  v.  Railroad  Commission,  251  U.  S.  396, 
64  L.  ed.  323,  40  Sup.  Ct.  Rep.  183,  P.U.R.1920C,  509. 

The  reason  of  the  rule  is  quite  obvious.  A  gas  user  ought 
not  to  be  required  to  maintain  an  electric  light  service  nor  an 
electric  light  service  a  street  railway  service.  The  users  of  each 
utility  must  support  it  whether  it  be  owned  by  one  entity  or 
by  three  distinct  entities.  If,  in  Trinidad,  three  different  util- 
ities entirely  distinct  from  each  other  were  operating  a  street 
railway,  a  gas  plant  and  an  electrical  utility,  no  one  would 
even  suggest  that  the  street  railway  utility  should  contribute 
from  its  earnings  anything  toward  the  operation  of  the  gas  or 
electrical  utility,  nor  in  such  case  would  one  suggest  the  con- 
tribution by  the  electrical  or  gas  utility  of  any  amount  to  the 
street  railway  utility.  The  mere  fact  that  the  three  distinctive 
classes  of  service  are  owned  and  operated  by  one  person  or  cor- 
poration in  no  wise  changes  the  principle  that  each  operation 
must  stand  or  fall  by  its  own  patronage. 

Under  this  rule,  therefore,  no  testimony  or  evidence  was  re- 
ceived as  to  the  gas  or  electric  operations  of  the  applicant  com- 
pany as  being  relevant  and  material  to  the  subject  matter  of  the 
inquiry  under  consideration. 

[2]  With  reference  to  the  second  contention.    While  it  may 

be  true  that  there  was  an  understanding  or  agreement  entered 
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into  by  the  promoters  of  the  original  street  railway  lines,  now 
owned  and  being  operated  by  applicant  company,  with  the  citi- 
zens and  inhabitants  of  Trinidad  that  such  operation  should 
be  continued  for  a  term  of  years,  and  that  on  the  faith  of  such 
agreement  the  franchises  were  granted  and  perhaps  even  con- 
tributions of  money  or  property  may  have  been  made  to  the 
original  constructing  company,  this  was  done,  if  done  at  all, 
long  prior  to  the  period  of  regulation  by  the  state  through  its 
agency,  and  it  is  uniformly  held  that  a  contract  or  franchise 
granted  is  entered  into  or  given  in  contemplation  and  subject 
to  the  power  of  the  state  to  regulate  at  such  time  as  that  agency 
shall  have  been  called  into  existence.  Denver  &  South  Platte 
R.  Co.  V.  Englewood,  62  Colo.  229,  161  Pac.  151,  P.U.K. 
1916E,  134,  4  A.L.R.  956. 

The  above  case  was  carried  to  the  Supreme  Court  of  the  Unit- 
ed States  by  the  city  of  Englewood,  wherein  the  decision  of  the 
supreme  court  of  Colorado  was  affirmed. 

Under  the  rule  of  law  thus  announced,  such  an  agreement  or 
understanding  as  made  and  entered  into  would  be  entirely  ir- 
relevant and  immaterial  in  this  proceeding. 

It  is  with  a  sense  of  reluctance  that  the  Commission  feels  it 
necessary,  under  the  showing  made  in  this  case,  to  grant  the 
relief  asked  for  by  applicant,  for  it  undoubdtedly  will  entail 
a  hardship  and  inconvenience  upon  many  of  the  people  of  Trin- 
idad to  be  deprived  of  a  street  car  service  that  has  been  so  long 
enjoyed  by  them ;  but  in  obedience  to  its  duty,  as  it  understands 
the  law  as  applied  to  the  facts  in  this  cause,  the  Commission 
will  allow  the  abandonment  of  the  particular  portions  of  said 
street  car  system  as  above  and  hereinafter  set  forth. 

The  Commission  finds  that  the  operating  revenue  of  appli- 
cant derived  from  its  city  or  urban  lines  is,  and  has  been  under 
an  increased  fare,  grossly  inadequate  to  meet  the  operating  ex- 
penses thereof  during  the  period  embraced  within  the  testimony 
submitted  in  this  cause,  1914  to  and  including  the  first  eleven 
months  of  1921. 

It  further  finds  that,  as  a  matter  of  law,  the  prayer  of  ap- 
plicant's petition  should  be  granted,  save  as  the  same  was  mod- 
ified by  agreement  of  parties  in  interest  at  the  hearing  as  shown 

by  the  record. 
P.U.R.1922C. 


Digitized  by  VjOOQIC 


308  MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

MICHIGAN  PUBIilO  UTILITIBS  COMMISSION. 

BE  CONSUMEES  POWEB  COMPANY. 
[Electric  Approval  Docket  No.  17.] 

RateB  —  Electricity  —  Determination  of  active  load  —  Vacant  sockets. 

An  electric  company  may  properly  exclude  from  the  connected  load 
all  vacant  sockets  when  arriving  at  the  determination  of  active  load 
of  residence  lighting  consumers. 


Ratee  —  Electricity  —  Rules  —  Night  and  day  service. 

Discussion  of  rates  and  conditions  of  service  for  night  and  day 
electric  service,  p.  308. 

[April  10,  1922.] 

Application  for  approval  of  certain  changes  in  fixing  resident 
lighting  rates  and  primary  power  supply  rates ;  approval  granted. 

By  the  Commission :  This  Commission  has  before  it  the  ap- 
plication of  the  Consumers  Power  Company  for  approval  by  the 
Commission  of  a  change  in  its  rules  for  determining  active  loads 
of  residence  lighting  consumers.  The  proposed  rule  excludes  from 
the  connected  load  all  vacant  sockets  when  arriving  at  the  deter- 
mination of  active  load. 

Approval  is  also  requested  for  an  additional  step  in  the  prim- 
ary power  supply  service,  that  is : 

For  primary  power  Consumers  who  will  receive  service  only 
during  the  night  and  a  certain  limited  period  during  the  day : 
Conditions  of  service: 

(a)  Service  at  night  must  be  taken  between  7  p.  m.  and  6  a.  m. 

(b)  Service  during  the  day  must  be  taken  between  9  a.  m  and 
4  p.  u. 

(c)  When  service  is  used  during  the  day  consumers  must 
operate  continuously  through  the  noon  hour. 

Rate: 

When  above  conditions  of  service  are  met  by  the  consumer 
the  gross  demand  charge  of  the  primary  power  rate  will  be  re- 
duced by  30  per  cent. 

Where  night  demand  exceeds  day  demand : 

In  determining  the  demand  upon  which  the  primary  power 
rate  is  applied,  the  demand  made  at  night  (between  7  p.  m.  and 
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6  A.  M.)  shall  be  disregarded,  unless  the  demand  made  during 
the  night  exceeds  the  demand  made  during  the  day  (6  a.  m.  to 

7  p.  M.)  by  over  100  per  cent.  Any  excess  of  night  demand  over 
day  demand  of  over  100  per  cent  shall  be  added  to  the  day  demand 
and  the  total  shall  be  the  demand  for  billing  purposes. 

The  petition  requests  that  if  such  changes  as  above  mentioned 
are  approved,  that  the  proposed  change  in  the  rule  affecting 
active  load  be  allowed  to  become  effective  on  April  14,  1922; 
and  that  the  change  in  the  power  rate  schedule  be  allowed  to  be 
put  into  force  and  in  effect  on  April  11,  1922. 

The  Commission,  after  examining  the  application  and  giving 
due  consideration  to  all  of  the  facts  and  conditions  as  presented 
to  it  by  the  petitioner  in  this  matter,  is  of  the  opinion  that  the 
changes  sought  to  be  approved  should  loe  allowed  to  become  el- 
fective,  for  the  reason  that  these  changes  cannot  in  any  manner 
be  otherwise  than  a  substantial  benefit  to  the  consumers  affected, 
and  the  changes  do  not  in  any  way  create  any  discrimination  as 
between  different  users  of  the  utility's  service.  The  proposed 
changes  will  produce  a  reduction  in  the  consumer's  charges,  and 
we  believe  that  such  changes  are  reasonable  and  justifiable. 


NEW  JERSEY  BOARD   OP  PUBIilC  UTIMTY  COMMISSIONERS. 

RE  SOMERVILLE  WATER  COMPANY. 

Valuation  —  Unused  property  —  Oversized  water  mains  —  Standby 
service. 

1.  The  excess  value  of  water  mains  unnecessarily  large  for  the 
service  of  a  water  utility  was  deducted  from  the  rate  base,  but  the 
value  of  another  main  which  had  formerly  served  as  the  only  trans- 
mission main  was  included  on  the  ground  that  it  was  of  value  as  a 
standby  service  and  also  that  it  resulted  in  a  better  circulation  of 
water  and  a  more  uniform  pressure. 

Valuation  —  Reproduction  cost  —  Unit  prices  —  Intangibles  —  Water, 

2.  The  present  value  of  a  water  plant  was  arrived  at  by  valuing 
the  tangible  property  on  the  basis  of  present  day  prices  with  a  deduc- 
tion for  accrued  depreciation  and  no  allowance  for  intangibles  or  work- 
ing capital,  the  utility  waiving  any  claim  for  intangibles  ond  over- 
heads. 

Return  —  Reasonableness  — ^  Water  utility  —  Factors  considered, 

8.  A  water  utility  was  allowed  a  return  slightly  in  excess  of  7 
P.U.R.1922C. 
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per  cent,  it  being  held  that  there  was  more  uniformity  of  demand  for 
service  and  less  hazard  in  the  case  of  water  companies  than  in  that 
of  some  other  public  utility. 
Depreciation  —  Water  —  Amount, 

4.  A  water  utility  was  allowed  approximately  1§  per  cent  of  the 
value  new  of  structures  and  equipment  for  annual  depreciation. 

Rates  —  Water  —  Metered  service. 

5.  Premises  where  unusual  conditions  of  use  prevail,  such  as  bar- 
ber shops,  bake  shops,  drug  stores,  soda  fountains,  etc.,  should  receive 
only  metered  water  service. 

Dis<n^tnination  —  Rates  —  Free  service  —  Water. 

6.  Rate  schedules  of  a  water  utility  were  changed  to  eliminate  free 
service  to  public  schools,  hospitals,  public  fountains,  fire  departments, 
and  street  sprinkling. 

Rates  —  Minimum  charge  —  Flat  rate  consumers  —  Water, 

7.  A  minimum  charge  for  flat  rate  water  consumers  was  included 
in  a  water  rate  schedule.- 

Rates  —  Water  —  Blocks.. 

8.  The  first  block  of  a  rate  schedule  of  a  water  company  was 
changed  from  a  rate  per  6,000  cubic  feet  to  a  rate  for  the  first  thousand 
and  another  rate  for  the  next  five  thousand  cubic  feet. 

Rates  —  Water  —  Minimum  charge  —  Metered  consumers, 

9.  The  schedules  of  a  water  company  were  made  to  include  a  mini- 
mum charge  based  on  the  size  or  capacity  of  the  meter,  a  higher  mini> 
mum  charge  being  established  for  large  than  for  small  meters. 

[January  27,  1922.] 

Application  for  increased  water  rates;  increased  rate  sched- 
ule authorized. 

By  the  Commission:  In  the  matter  of  filing  by  Somerville 
Water  Company  of  an  increased  water  rate  schedule. 

Appearances:  Hugh  K.  Gaston,  Foster  M.  Voorhees,  for  the 
petitioner;  E.  A.  McCuUough  and  Josiah  Stryker  (or  Linda- 
bury,  DeNuo  &  Faulks),  for  Somerville;  Frank  L.  Cleary,  for 
Raritan. 

The  increased  rates  which  are  scheduled  in  this  application 
were  filed  on  July  2,  1921  to  become  effective  on  September  1^ 
1921.  Hearings  were  held  on  October  6th,  October  27th,  and 
November  9,  1921. 

The  following  tabulation  shows  the  present  and  proposed  rates 
of  the  petitioner.  [Eate  schedule  proposing  increased  rates  and 
the  elimination  of  free  service  to  schools,  hospitals,  public  foun- 
tains, fire  departments  and  street  sprinkling  omitted.] 

P.U.R.1922C. 
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Description  and  Yalue  of  Property  Used  and  Useful  for  Water 

Service. 

The  petitioner's  plant  is  located  in  Earitan  township  and  the 
company  secures  its  water  supply  from  the  Earitan  river,  water 
being  then  filtered  and  pumped  to  a  standpipe  located  immediate- 
ly adjacent  to  its  plant,  from  which  point  the  water  is  then  dis- 
tributed. Excepting  in  periods  of  low  water,  water  power  is 
available  for  pumping,  so  that  the  operation  of  this  company  re- 
quires the  use  of  steam  power  for  a  part  of  the  year  only. 

The  sale  of  water  was  first  commenced  in  the  year  1882  and 
this  company  has  experienced  a  gradual  growth  since  that  time. 
The  company's  annual  reports  state  that  the  present  rates  charged 
for  domestic  service  have  been  in  effect  since  1906  and  Exhibit  I 
for  Somerville  shows  that  the  rates  for  fire  hydrants  have  been 
in  effect  since  1911.  At  that  time  a  contract  was  entered  into 
between  the  petitioner  and  the  borough  of  Somerville,  in  which 
the  company's  rates  for  fire  service  were  fixed  for  the  following 
ten  years,  and  the  contract  also  specified  that  the  rates  for  do- 
mestic service  then  in  effect  should  continue.  As  may  be  noted 
from  the  dates  given  above,  the  present  domestic  rates  have  been 
practically  unchanged  in  the  past  sixteen  years  and  the  rates  for 
fire  service  for  the  past  eleven  years. 

Three  appraisals  were  submitted  by  the  petitioner's  engineer 
giving  the  value  of  the  company's  property  on  different  bases, 
the  inventory  apparently  being  taken  as  of  December  31,  1920. 
The  first  appraisal  submitted  as  exhibit  P-1  gave  the  valuation 
of  the  property  based  on  prices  somewhat  less  than  those  pre- 
vailing as  of  May  31,  1921  with  depreciation  deducted.  Ex- 
hibit P-5  gives  the  value  new  of  property  on  the  basis  of  pre- 
war prices  (no  depreciation  deducted).  Exhibit  P-6  gives  the 
valuation  of  the  property  new  with  prices  prevailing  as  of  Octo- 
ber 21,  1921  (no  depreciation  deducted) — which  valuation  is 
approximately  thirteen  per  cent  less  than  that  given  in  Exhibit 
P-2.  Exhibit  P-7  gives  the  same  value  new  as  in  Exhibit  P-6 
with  depreciation  deducted.  Testimony  was  offered  by  the  pe- 
titioner's expert  that  he  would  find  the  present  value  on  the 
pre-war  basis  by  deducting  the  same  percentage  of  accrued  de- 
preciation as  computed  in  the  other  two  appraisals* 
P.U.R.1922C. 
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In  connection  with  plans  for  developing  the  Earitan  river  to 
secure  a  larger  supply  of  water  for  the  Elizabethtown  Water 
Company,  a  36-inch  line  was  constructed  in  parts  of  Earitan  and 
Somerville,  but  those  plans  were  not  completed  due  to  litigation. 
According  to  present  plans  a  supply  of  water  is  to  be  obtained 
at  the  confluence  of  the  Earitan  and  Millstone  rivers  and  the  title 
for  part  of  the  real  estate  required  at  this  site  now  stands  in  the 
name  of  the  Somerville  Wuter  Company  and  is  represented  on 
the  asset  side  of  the  company's  books  as  an  investment  and  on 
the  liability  side  as  notes  payable. 

[1]  The  36-inch  main  just  referred  to  now  forms  an  integral 
part  of  the  Somerville  Water  Company's  system,  but  it  was  con- 
ceded by  the  petitioner  that  this  main  is  larger  than  is  neces- 
sary for  the  supply  of  Somerville  and  that  a  20-inch  main  might 
be  substituted  therefor.  We  cannot  agree  with  the  contention  of 
the  city  of  Somerville  that  because  there  is  a  larger  main  (wheth- 
er it  be  a  36-inch  or  a  20-inch  transmission  main)  that  the 
10-inch  main  which  formerly  served  as  the  only  transmission 
main  is  unnecessary.  This  main  serves  useful  purposes.  As  is 
well  known,  fire  underwriters  advise  duplicate  transmission 
mains,  preferably  installed  along  different  routes  so  that  in  case 
of  accident  to  one  there  may  be  another  source  of  supply  and 
in  order  that  there  may  be  a  better  circulation  of  water  and  a 
more  uniform  pressure.  We  shall  allow  to  the  company,  there- 
fore, the  value  of  the  ten-inch  transmission  main  in  addition  to 
a  main  of  20  inches  which,  we  believe,  would  be  of  suflScient  and 
proper  size  for  the  city  of  Somerville  with  its  prospective  needs 
in  the  near  future,  this  20-inch  main  to  be  substituted,  for  the 
purposes  of  this  case,  in  the  place  of  the  36-inch  main  now  in- 
stalled. 

[2]   The  following  schedule  shows: 

First.  The  value  new  of  the  property  on  the  basis  of  prices 
prevailing  as  of  October  21,  1921,  as  testified  to  by  the  peti- 
tioner's engineer,  Mr.  Mundy, — that  is  to  say,  on  present  day 
prices. 

Second.  The  value  new  based  on  pre-war  prices — as  estimated 
in  Exhibit  P-5 — for  the  property  acquired  prior  to  1916  plus 
additions  since  that  time  at  the  actual  prices  paid  therefor  as 
shown  in  the  petitioner's  annual  reports. 

P.U.R.1922C. 
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A. 

Oct.  21,  1921. 

Appraisal  Co. 

Estimate. 

B. 

Value  new — 

Pre-war  to  1916 

plus  actual  cost 

to  Dec.  31, 1920. 

Value  new  material  and  labor  and  land  . . . 

Net  deduction  to  substitute  20"  main  for 

36"  main 

$458,789 
43,065 

$316,907 
29,400 

Value  new  with  20"  main 

$415,724 
None 

$286,507 

Overhead  added  to  structure  and  equipment 

Total  value  new  with  present  day  prices  . . . 
Deduct  accrued  depreciation 

$415,724 
100,916 

Present  value   

$308,808 

If  to  the  pre-war  value  shown  above  there  should  be  added 
allowances  for  structural  overheads,  going  value  and  something 
for  appreciation  of  property  in  consideration  of  the  excess  of 
present  day  prices  over  pre-war  prices,  and  deduction  made  for 
accrued  depreciation,  the  total  value  of  the  property  would  not 
be  less  than  the  $308,808  testified  to  by  the  company's  expert  as 
the  depreciated  value  of  the  physical  property  as  of  October  21, 
1921.  It  will  also  be  noted  that  in  the  company's  appraisal  of 
$308,808  no  claim  is  made  for  going  value,  overheads,  or  work- 
ing capital.  As  the  company's  brief,  however,  states  that  it  is 
satisfied  that  the  Board  should  take  this  estimate  of  the  physical 
value  of  the  property,  namely,  $308,808  and  waives  any  claim 
for  intangibles  and  overheads  in  this  case,  the  Board  accepts 
this  amount  as  the  base  upon  which  rates  shall  be  allowed. 

[3]  The  Board,  however,  does  not  agree  with  the  contention 
of  the  company  that  an  8  per  cent  rate  of  return  should  be  per- 
mitted to  this  company.  There  are  cases  in  which  the  Board  al- 
lows an  8  per  cent  return  but  those  are  cases  in  which  special 
circumstances  call  for  a  rate  of  that  amount.  If,  for  instance, 
a  company  has  a  long  record  of  efficient  operation  during  which 
it  has  earned  a  yield  of  8  per  cent  or  more  upon  the  property 
developed  to  the  public  service,  the  Board  is  inclined  to  allow 
such  company  a  higher  rate  than  it  will  allow  to  a  company  whose 
history  shows  that  it  has  rarely  been  able  to  earn  an  8  per  cent 
return  under  rates  fixed  by  itself  and  admittedly  satisfactory  to 
it.  So'too,  it  must  not  be  supposed  that,  because  the  Board  has 
at  some  time  or  other  seen  fit  to  establish  an  8  per  cent  rate  of 
P.U.R.1922C. 
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return  ,for  a  utility  which  theretofore  had  been  taking  from  the 
public  a  much  higher  rate  of  return,  such  decision  of  the  Board 
is  to  be  taken  as  a  precedent  by  another  utility  which  is  not 
earning  and  rarely  has  earned  an  8  per  cent  return — upon  which 
to  make  a  claim  that  it  shall  be  lifted  to  this  level  of  net  earn- 
ings. We  do  not  construe  either  the  statute  under  which  this 
Board  has  been  created  or  the  decisions  of  the  courts  to  impose 
upon  us  the  duty  of  fixing  a  uniform  rate  of  return  for  all  util- 
ities. To  do  so  would  be  in  a  sense,  a  discrimination  against 
the  utility  which  has  been  efficiently  managed  and  operated  and 
would  reward  beyond  its  deserts  the  poorly  managed  utility  or 
one  less  fortunately  situated  with  respect  to  the  size  of  the  com- 
munity which  it  serves  and  the  growth  and  development  of 
business.  To  place  the  latter  utility  on  a  par  with  the  former 
would  also  in  many  a  case  be  an  injustice  to  the  public  which 
it  serves. 

Taking  into  consideration  the  recent  history  of  this  company, 
we  believe  that  the  rate  of  return  which  it  should  be  permitted 
to  earn  upon  the  valuation  which  we  have  accepted  for  that  pur- 
pose is  approximately  the  same  rate  as  we  have  heretofore  al- 
lowed in  other  cases,  namely,  slightly  in  excess  of  7  per  cent 
We  might  add  that  in  our  judgment  there  is  more  uniformity  of 
demand  for  service  and  less  hazard  in  the  case  of  water  com- 
panies than  in  that  of  some  other  public  utilities.  The  return 
on  capital  used  and  useful  for  water  supply  purposes  is  accord- 
ingly taken  as  $22,400.  In  making  this  allowance  we  have  in 
mind  the  present  day  cost  of  obtaining  capital. 

Oeneral  Amortization  and  Other  Operating  Expenses. 

The  amount  estimated  in  Exhibit  P-1  for  amortization  is 
$6,326,  which  amount  is  based  upon  the  values  estimated  in 
Exhibit  P-2,  which  gives  the  value  of  the  property  on  a  higher 
basis  of  prices  than  those  accepted  by  the  Board  herein  as  repre- 
senting a  fair  value  of  the  property.  If  this  amount  were  re- 
duced proportionately  with  the  value  which  the  petitioner  now 
relies  upon  and  which  the  Board  accepts,  this  amount  would  be 
considerably  less.  The  annual  charge  for  this  purpose  as  made 
by  the  company  during  the  past  few  years  has  been  somewhat 
hiirher  than  is  now  claimed  by  the  petitioner  as  being  necessary, 
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the  total  being  slightly  over  $8,000  for  each  of  the  years  from 
1916  to  1920  inclusive.  The  value  new  of  structures  and  equip- 
ment, corresponding  to  the  present  value  of  all  property  used 
and  useful  amounting  to  $306,000,  as  slightly  in  excess  of 
$400,000,  on  which  amount  the  Board  will  allow  a  charge  for 
general  amortization  of  approximately  one  and  one-half  per  cent 
of  the  value  new  or  $6,000. 

The  operating  expenses,  excluding  a  charge  for  general  amorti-, 
:zation  for  the  years  1918  to  1920  and  the  amount  estimated  for 
the  twelve  months  following  the  application  of  the  new  rates  as 
derived  from  Exhibit  P-3,  are  as  follows: 

1918    $23,182.78 

1919    26,767.72 

1920    27,620.10 

Under  proposed  rates  27,814.00 

Inasmuch  as  the  pumping  plant  of  the  Somerville  Water  Com- 
pany is  operated  in  part  by  water  power  and  part  by  steam 
pumps,  the  future  cost  of  fuel  is  a  rather  uncertain  item.  Dur- 
ing the  year  1921,  the  cost  of  fuel  per  ton  has  been  considerably 
less  than  for  the  year  1920.  The  petitioner's  engineer  stated, 
however,  that  due  to  the  continued  dry  weather  during  the  year 
1921,  the  necessity  for  the  use  of  coal  had  been  increased  and 
would  approximately,  in  his  opinion,  equal  the  same  total  ex- 
penditure as  for  the  year  1920.  An  exceptionally  dry  year 
should  hardly  be  taken  as  a  basis  for  this  estimate  nor  the  total 
expenditure  during  a  year  of  abnormally  high  cost.  It  is  con- 
sidered that  a  fair  allowance  would  be  made  for  all  operating 
expenses  if  the  total  (excluding  general  amortization)  is  taken 
at  an  amount  of  $27,100. 

Bevenue  Required. 

The  total  revenue  required  on  the  basis  as  indicated  above, 
therefore,  will  be  as  follows : 

Return  on  capital $22,400 

General  amortization  6,000 

Other  operating  revenue  deductions 27,100 

Total $55,500 

P.U.R.1922G. 
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The  amount  of  revenue  estimated  to  be  received  with  the  pro-  , 

posed  new  rates  as  given  in  Exhibit  P-3,  is  as  follows:  I 

Metered  private  service $8,250 

Unmetered  private  service 47,151 

Municipal  service   5,342 

Additional  from  new  consumers  (either  metered  or  unmetered)    ....  1,500 

Miscellaneous  private  service 60 

Total    $62,303 

The  revenue  required  as  found  above  is  approximately  ninety 

per  cent  of  this  amount.  .  The  filed  rate  schedule  of  the  company  I 

should,  therefore,  be  modified  to  provide  a  lesser  amount  of  ! 

revenue  than  is  indicated  in  the  company's  estimate.  : 

Flat  Rates. 

[5]  Customers  of  the  following  classes  should  be  discontinued 
as  flat  rate  consumers  and  they  should  be  served  through  meters : 
barber  shops,  bake  shops,  butcher  shops,  drug  stores  provided 
with  soda  fountains,  any  store  having  use  for  water  other  than 
for  the  ordinary  toilet  facilities  for  private  use,  churches  and 
public  buildings  and  water  motors.  \ 

[6,  7]  The  schedule  as  filed  by  the  company  and  the  schedule 
approved  below  include  charges  for  items  which  have  heretofore  \ 

been  furnished  free  by  the  petitioner.    Provision  is  also  made  in  i 

the  schedule  below  for  a  minimum  charge  for  flat  rate  consumers.  I 

In  view  of  the  fact  that  the  number  of  fixtures  of  each  class  for  ! 

which  charges  are  to  be  made  was  not  furnished,  it  is  rather  un- 
certain just  what  total  revenue  might  be  received  by  the  com- 
pany under  the  schedule  of  rates  proposed  by  it  or  the  schedule  | 
which  is  approved  herein.    The  schedule  as  filed  by  the  company 
provides  for  all  flat  rate  consumers  an  increase  of  approximately  ' 
50  per  cent.    A  comparison  with  the  flat  rate  schedules  of  other  ! 
companies  and  those  which  have  been  approved  by  the  Board  in  j 
a  number  of  cases  heretofore  indicates  the  advisability  of  re- 
arranging this  schedule  to  a  certain  extent,  so  that  the  percentage  I 
of  increase  applied  to  the  different  classes  of  service'  is  not  en-  I 
tirely  uniform.  | 

By  a  comparison  with  the  present  schedule  it  will  be  noted  i 

that  flat  rates  for  domestic  consumers  have  been  increased  on  the  ! 

average  approximately  one-third,  in  addition  to  which  charges 
P.U.R.1922C.  ! 


Digitized  by  VjOOQIC 


RE  SOMBRVILLE  WATER  CO.  317 

will  be  made  for  some  service  which  has  heretofore  been  fur- 
nished free.  ^ 

A  charge  for  fire  hydrants  as  given  in  the  proposed  schedule 
represents  an  increase  of  from  $15  to  $30  per  hydrant,  and  in 
a  schedule  approved  by  the  Board  has  been  increased  to  $25. 
Analyses  of  the  costs  for  fire  service  which  have  been  made  in  a 
number  of  cases  indicate  that  the  reasonable  cost  of  such  service 
is  not  less  than  the  charge  per  hydrant  which  is  provided  in  the 
schedule  which  is  herein  approved. 

Metered  Rates. 

[8,  9]  The  schedule  of  rates  for  metered  service  appears  to  be 
reasonable  with  the  exception  of  the  rates  provided  for  the  first 
block,  which,  in  the  opinion  of  the  Board,  should  be  divided  and 
the  first  1,00Q  cubic  feet  per  quarter  charged  at  a  higher  rate  and 
the  minimum  charge  per  year  for  the  smallest  size  meter  in- 
creased to  $3  per  quarter  in  order  to  make  the  meter  rates  more 
nearly  comparable  with  the  flat  rates.  The  change  as  indicated 
in  the  metered  rate  schedule  will  probably  not  appreciably  in- 
crease the  bills  of  the  present  metered  customers  over  the  rates 
provided  by  the  proposed  schedule,  but  will  make  a  more  equit- 
able charge  as  between  customers  on  flat  rates  and  those  on 
metered  rates.  The  schedule  as  approved  below  also  provides  a 
minimum  charge  based  on  the  size  or  capacity  of  the  meter,  a 
higher  minimum  charge  being  established  for  larger  than  for  the 
smaller  meters. 

Conclusions. 

The  Board  therefore  finds  and  determines: 

1.  That  the  rates  filed  by  the  petitioner  are  unjust  and  im- 
reasonable  and  are  disapproved. 

2.  That  the  petitioner  should  be  afforded  relief  by  increased 
rates. 

3.  That  the  company  may  file  the  following  schedule  of  rates 
effective  with  sales  of  water  for  the  quarter  ending  March  31, 
1922, 

A.    Schedule  of  Yearly  Flat  or  Fixture  RatcM. 

1 — Domeatic  Service. 

For  one  kitchen  sink,  hot  and  cold  water   $8.00 

For  each  basin  or  additional  sink,  hot  and  cold  water 2.50 
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Water  closet 5.00 

Additional  water  closet 2.50 

Bath  tub 4.00 

Additional  bath  tub   2.50 

One  set  of  laundry  tubs,  not  exceeding  three,  per  set 5.00 

Each  additional  set  of  laundry  tubs  2.00 

'  Lawn  sprinkler  or  other  hose  connection  for  outside  use 5.00 

Private  garages  5.00 

Private  stables,  not  exceeding  two  horses 6.00 

For  each  additional  horse   2.00 

Minimum  charge  for  flat  rate  service,  $2.50  per  quarter. 

Premises  where  unusual  conditions  of  use  prevail,  requiring  other  than 
ordinary  toilet  facilities  for  private  use,  such  as  railroad  stations,  hotels, 
large  boarding  houses,  clubs,  saloons,  public  laundries,  public  garages,  bath- 
ing establishments,  stock  farms,  liveries,  public  stables,  green  houses,  stores, 
bakeries,  barber  shops,  churches,  schools,  public  buildings,  public  drinking 
fountains,  etc.,  will  only  be  served  through  a  meter. 

2 — Municipal  Service, 

Fire  hydrants,  public  or  private • . . .  $25.00 

Sewer  flush  tanks 16.00 

Bills  for  flat  or  fixture  rate  service  are  payable  quarterly  in  advance. 

B.    Schedule  of  Meter  Ratee, 

For  the  first          1,000  cu.  ft.  per  quarter  $2.75  per  M  cu.  ft. 

For  the  next          5,000  cu.  ft.  per  quarter  2.25  per  M  cu.  ft. 

For  the  next          6,000  cu.  ft.  per  quarter 2.00  per  M  cu.  ft. 

For  the  next         6,000  cu.  ft.  per  quarter  1.75  per  M  cu.  ft. 

For  the  next          6,000  cu.  ft.  per  quarter  1.50  per  M  cu.  ft. 

All  in  excess  of  24,000  cu.  ft.  per  quarter  1.25  per  M  cu.  ft. 

The  minimiim  charges  for  metered  service  will  be  as  follows : 

For  i"  pr  f "  meter  $3.00  per  quarter 

For  }"  meter 5.00  per  quarter 

For  1"  meter 8.00  per  quarter 

For  U"  meter 11.00  per  quarter 

For  li"  meter 16.00  per  quarter 

For  2"  meter 20.00  per  quarter 

For  3"  meter 40.00  per  quarter 

For  4"  meter 65.00  per  quarter 

For  6"  meter 110.00  per  quarter 

A  discount  of  10  per  cent  will  be  allowed  on  all  bills  for  metered  service 
if  the  same  are  paid  within  10  days  from  date  of  mailing  or  presentation. 

The  above  rates  are  to  be  applied  to  each  customer  as  defined 
in  the  Board's  recommended  *^Eules  and  Regulations  to  be 
adopted  by  Water  Utilities." 

As  compared  with  the  rates  charged  by  other  water  utilities 
for  corresponding  service,  the  above  schedules  are  considered 
reasonable.  The  amount  of  revenue  to  be  derived  under  the 
new  rates  from  charges  for  services  which  have  previously  been 
rendered  free  is  rather  uncertain  but  it  is  believed  that  the  total 
revenue  to  be  obtained  will  approximately  equal  the  amount 
which  has  been  indicated  above  as  necessary  and  that  the  com- 
pany will  receive  sufficient  revenue  to  permit  of  the  reasonable 
onlargoment  and  extension  of  their  service  as  required. 
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BOULEVARD  HEIGHTS  CORPORATION 

V, 

ROCHESTER  GAS  &  ELECTRIC  CORPORATION. 

[Case  No.  424.] 

Service  —  BxtenMans  —  Real  estate  tract  —  Qas  and  electricity, 

A  gas  and  electric  company  should  not  be  required  to  make  exten- 
sions of  mains  and  electric  lines  into  real  estate  tracts  where  there  are 
no  premises  to  be  served  and  no  immediate  income  would  be  received. 

[March  16,  1922.] 

Petition  asking  that  an  order  be  made  directing  a  public 
utility  to  lay  gas  mains  and  to  erect  electric  light  wires  in  streets 
of  a  tract  improved  or  about  to  be  improved  by  ordinance;  peti- 
tion dismissed. 

Appearances:  John  A.  Barhite,  Rochester,  for  the  petitioner; 
Harris,  Beach,  Harris  &  Matson,  by  Daniel  Beach,  Rochester, 
for  the  Rochester  Gas  &  Electric  Corporation. 

Van  Voorhis,  Commissioner:  The  Boulevard  Heights  Cor- 
poration, petitioner  herein,  requested  the  respondent,  Rochester 
Gras  &  Electric  Corporation,  to  extend  its  electric  lines  and  gas 
mains  in  and  to  streets  in  a  tract  of  land  owned  by  it  in  the  city 
of  Rochester.  The  respondent  offered  to  extend  its  lines  and 
mains  as  requested  provided  the  petitioner  would  pay  the  actual 
cost  of  installation,  such  money  to  be  paid  back  to  the  petitioner 
pro  rata  as  connections  for  the  use  of  electricity  and  gas  were 
made  with  these  extensions.  This  offer  was  not  accepted  by  the 
petitioner.  It  thereupon  filed  with  this  Commission  a  petition 
asking  that  an  order  be  made  directing  Rochester  Gas  &  Electric 
Corporation  to  lay  gas  mains  and  to  erect  electric  light  wires  in 
the  streets  and  portions  of  streets  without  electricity  and  gas, 
and  especially  in  those  streets  improved  or  about  to  be  improved 
by  ordinance. 

The  respondent  answered  the  petition  setting  forth,  amoni^ 

other  things,  its  offer  to  extend  its  mains  and  electric  lines  in 

accordance  with  its  regulations  in  regard  to  extensions  more  than 

one  hundred  feet  from  existing  gas  mains  and  electric  lines, 

namely  that  such  extensions  would  be  made  on  deposit  with  it  in 
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money  of  the  estimated  actual  cost  of  such  extensions,  such  de- 
posit to  be  refunded  pro  rata  as  consumers  were  connected  with 
such  extensions.  It  asked  that  the  petition  be  dismissed  an  the 
ground  that  requested  extensions  were  unreasonable,  discrim- 
inatory, and  unjust  and  that  petitioner  was  not  a  prospective 
consumer  and  was  not  entitled  under  the  law  to  the  extensions 
requested. 

Upon  the  petition  or  complaint  and  the  answer  thereto  a  pub- 
lic hearing  was  held.  At  the  hearing  there  was  no  dispute  as  to 
the  facts  upon  which  the  parties  rested  their  contentions.  It 
appeared  that  the  petitioner  is  the  owner  and  engaged  in  the 
business  of  selling  building  lots  in  the  tract  in  question.  It  has 
no  intention  of  building  on  this  property  and  consequently  will 
not  be  a  customer  of  respondent  company.  The  tract  is  inter- 
sected by  Genesee  Park  Boulevard  which  extends  through  it  in 
a  northerly  and  southerly  direction.  On  the  east  of  this  boule- 
vard a  large  number  of  lots  have  been  sold  and  over  two  hundred 
and  fifty  houses  erected  thereon.  All  of  these  houses  are  sup- 
plied with  gas  and  electricity  furnished  by  respondent.  Its  lines 
and  mains  extend  through  this  portion  of  the  tract  with  the  ex- 
ception of  a  part  of  Inglewood  drive  and  the  east  side  of  Gen- 
esee Park  boulevard.  Those  extensions  in  excess  of  one  hundred 
feet  from  the  gas  mains  and  electric  lines  were  made,  in  accord- 
ance with  the  regulation  of  the  respondent,  by  a  deposit  of  the 
cost  of  such  extensions,  by  the  petitioner  and  by  owners  or  occu- 
pants of  premises.  On  the  portion  of  the  tract  west  of  Genesee 
Park  Boulevard  there  are  no  houses  or  buildings.  A  number  of 
streets  in  the  tract  have  pavements  and  sidewalks,  and  other 
streets  are  about  to  be  improved  under  ordinance  of  the  common 
council  of  the  city.  The  cost  of  these  improvements  has  been 
borne  and  will  be  borne  by  the  petitioner  as  it  may  be  the  owner 
of  abutting  lots. 

The  estimated  cost  of  the  extensions  requested  in  the  petition 
is  $40,000.  This  request  of  the  petitioner  for  extension  was 
modified  on  the  hearing  to  two  streets  in  the  westerly  part  of  the 
tract,  and  to  extension  to  that  part  of  Inglewood  drive  in  the 
easterly  portion  of  the  tract  not  supplied  with  gas  and  electricity 
and  to  Genesee  Park  Boulevard.  This  modification  of  the  re- 
quest reduces  the  cost  of  installation  a  considerable  amount. 
P.U.R.1922C. 
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It  was  frankly  stated  on  the  hearing  that  there  were  no  J)rera- 
ises  on  the  tract  without  gas  and  electricity  and  the  extensions 
desired  would  enable  petitioner  to  sell  its  lots  more  readily.  The 
tract  in  question  is  in  a  section  of  Rochester  which  has  developed 
rapidly  and  it  may  be  expected  that  lots  will  be  sold  and  houses 
erected  thereon  in  the  near  future.  But  this  is  undoubtedly  true 
of  other  real  estate  developments  in  other  parts  of  the  city.  The 
lots  in  this  tract  have  sold  at  prices  ranging  from  $1500  to  $3000 
and  the  houses  erected  correspond  with  the  value  of  the  lots.  It 
seems  unnecessary  to  refer  to  other  facts  developed  at  the  hear- 
ing, as  they  do  not  appear  to  be  pertinent  to  the  issue  involved. 

There  are  two  provisions  of  statute  in  reference  to  extensions 
of  gas  and  electric  service.  One  is  the  provision  of  Transporta- 
tion  Corporations  Law  (§62)  mandatory  in  character  which  re- 
quires gas  and  electric  companies  to  extend  their  mains  and 
lines  upon  the  written  application  of  any  owner  or  occupant  of 
any  building  or  premises  within  one  hundred  feet  of  any  main 
laid  down  by  any  gas  light  corporation,  or  the  wires  of  any  elec- 
tric corporation.  Concededly  the  petitioner  is  not  within  this 
section  of  the  statute. 

The  other  provision  is  contained  in  the  Public  Service  Com- 
missions Law  (§  66,  subdiv.  2)  which  declares  that  the  Com- 
mission has  power  to  order  "reasonable  improvements  and 
extensions"  of  the  works,  wires,  poles,  lines,  etc.,  of  gas  and  elec- 
trical corporations.  It  is  under  this  section  of  the  statute  that 
the  application  is  made. 

The  power  given  the  Commission  is  to  order  reasonable  ex- 
tensions. It  is  a  discretionary  power  which  should  be  exercised 
wisely  and  cannot  be  arbitrarily  used.  As  has  been  stated,  the 
petitioner  is  not  a  prospective  consumer  of  gas  or  electricity. 
There  are  no  premises  on  the  tract  without  gas  and  electric  serv- 
ice. The  extensions  requested  would  be  in  the  interest  of  peti- 
tioner and  to  its  advantage  in  the  sale  of  lots. 

It  is  unquestionably  the  duty  of  a  public  service  corporation 
to  meet  and  anticipate  the  development  of  the  territory  in  which 
it  exercises  its  franchise.  It  would  however  be  an  unwarranted 
exercise  of  the  discretionary  power  vested  in  the  Commission  to 
require  a  public  utility  to  invest  its  money  in  the  extension  of 
mains  and  electric  lines  where  there  are  no  premises  to  be 
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served.  If  the  respondent  were  required  by  order  of  this  Com- 
mission to  make  the  extensions  requested  by  the  petition  or  as 
modified  on  the  hearing  it  would  receive  no  immediate  income 
from  the  sale  of  the  commodities  as  there  are  no  customers ;  and 
a  fair  return  upon  the  money  expended  in  such  work  would  have 
to  be  borne  by  its  consumers.  It  would  establish  a  precedent  for 
extensions  into  territory  where  no  present  need  of  service  exists, 
and  would  involve  the  expenditure  of  capital  by  public  utilities 
upon  which  in  all  fairness  they  should  be  entitled  to  a  return, 
which  could  only  be  obtained  at  the  expense  of  present  consum- 
ers in  the  rates  charged  for  commodities. 

The  cases  cited  on  brief  of  the  petitioner  are  ones  in  which 
there  were  prospective  consumers  to  be  served  by  gas  and  elec- 
tric light  extensions.  No  case  has  been  cited  where  a  public 
utility  has  been  ordered  to  make  extensions  where  there  were  no 
prospective  customers  of  its  commodities.  Such  extensions  have 
been  ordered  in  cases  where  it  was  apparent  that  the  immediate 
consumption  of  gas  or  electricity  would  not  yield  a  revenue  suffi- 
cient for  a  reasonable  return  upon  the  capital  expended,  but 
prospective  business  and  the  probable  development  of  the  terri- 
tory warranted  the  making  up  in  the  future  of  any  immediate 
loss  occasioned  by  such  extension.     That  is  not  the  case  here. 

In  the  case  of  Schultz  v.  Westchester  Lighting  Co.  9  P.  S.  C. 
E.  (2nd  Dist.  N.  Y.)  476,  the  former  Commission  said,  through 
Judge  Barhite: 

*The  company  should  at  its  own  expense  expand  its  facilities 
to  reasonably  meet  the  existing  needs  of  citizens  within  the  dis- 
trict of  its  operations.  On  the  other  hand,  it  should  not  be  re- 
quired to  invest  its  own  capital  for  the  purpose  of  supplying  the 
needs  of  the  citizens,  or  for  the  purpose  of  building  up  and  im- 
proving a  community  without  receiving  a  proper  return." 

In  the  matter  of  complaint  of  Joseph  Hellinghausen  against 
John  J.  Kuhn,  Eeceiver,  Richmond  Light  &  Railroad  Company, 
asking  that  the  electric  lines  of  said  company  be  extended  to 
residences  owned  by  petitioners,  this  Commission  held  that  the 
complaint,  in  order  to  obtain  his  service,  should  avail  himself  of 
the  schedules  filed  by  the  company  and  open  to  all  whose  prem- 
ises were  more  than  one  hundred  feet  from  the  company's  mains, 
by  which  a  portion  of  the  amount  required  to  cover  the  cost  of 
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the  extension  is  to  be  advanced  by  him  and  later  to  be  reimbursed 
out  of  the  bills  for  current  used  by  him  or  by  others  who  come 
in  and  avail  themselves  of  the  extension  so  constructed. 

The  petitioner  can  secure  the  extensions  desired  under  the 
practice  and  regulation  of  the  company,  to  which  reference  has 
been  made,  and  which  seem  fair  and  reasonable.  This  case  re- 
lates solely  to  the  application  of  this  petitioner  and  under  the 
evidence  the  Commission  is  not  warranted  in  directing  that  the 
extensions  requested  should  be  made  at  the  expense  of  the  re- 
spondent. 

It  follows  that  an  order  should  be  made  dismissing  the  peti- 
tion. 

All  concur. 


NEW  TORK  PUBIilC  SERVICE  COMMISSION. 

BE  SUBSCRIBEES  SERVICE  TELEPHONE  COMPANY,  INC. 
'  [Case  No.  675.] 

Monopoly  and  competition  —  Existing  service  inadequate  —  Long 
distance  telephone. 

An  outside  telephone  company  should  be  authorized  to  furnish  long 
distance  service  to  hotels  within  the  territory  served  by  a  local  com- 
pany when  the  local  company  is  unable  to  furnish  long  distance  service 
because  of  inability  to  pay  debts  owing  to  a  toll  company. 

[April  6,  1922.]  ,,^ 

Complaint  respecting  telephone  service ;  complainants  author- 
ized to  contract  with  another  telephone  company  for  long  distance 
service. 

Appearances:  Isadore  Eothenberg,  Secretary,  and  Attorney 
for  Subscribers  Service  Telephone  Company,  Inc. ;  J.  D.  Lyons, 
Monticello,  for  complainants ;  Charles  Colenibe,  Cains  Fleischer, 
Isaac  Steingarts,  Morris  Kaufman,  John  Gorson,  complainants 
in  person, 

Blakeslee,  Commissioner:  Complaints  have  been  made  from 
time  to  time  during  the  past  year  against  the  Subscribers  Service 
Telephone  Company,  Inc.,  alleging  that  the  service  being  fur- 
nished by  said  company  is  inadequate;  that  no  long  distance  serv- 
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ice  is  furnished ;  that  applicants  for  service  are  required  to  pur- 
chase shares  of  stock  in  the  company  as  a  condition  precedent  to 
receiving  service;  that  the  business  interests  of  subscribers  of  this 
company  are  of  such  a  nature  that  reasonable  and  adequate  long 
distance  telephone  service  is  essential,  and  that  the  present  inade- 
quate and  unreasonable  service  is  causing  serious  damage  to  the 
subscribers. 

This  Commission,  on  March  23,  1922,  made  an  order  directing 
the  company  to  show  cause  on  April  4,  1922,  why  the  Commission 
should  not  take  action  in  respect  to  ordering  improvements.  It 
appeared  that  there  had  existed  an  arrangement  between  the  Sub- 
scribers Service  Telephone  Company,  Inc.,  and  the  New  York 
Telephone  Company  by  which  it  was  possible  for  subscribers  to 
call  New  York  city  and  other  points  beyond  the  lines  of  the  local 
company.  This  arrangement  and  practice  continued  until  Feb- 
ruary 28,  1922,  when  by  reason  of  the  failure  of  the  local  com- 
pany to  pay  certain  amounts  due  the  New  York  Telephone 
Company,  all  long  distance  service  was  discontinued.  It  was  ad- 
mitted on  the  record  that  the  local  company  owes  the  New  York 
Telephone  Company  over  $7,000  on  account  of  such  long  distance 
service  and  that  at  present  it  has  no  funds  from  which  to  make 
payment.  It  hapes  to  be  able  to  collect  sufficient  moneys  to  pay 
about  $5,000  on  account,  and  that  it  may  be  able  to  resume  at 
some  future  time  the  furnishing  of  long  distance  service.  The 
resumption  of  such  service  is,  of  course,  dependent  upon  the 
local  company  being  able  to  pay  its  indebtedness  to  the  New  York 
Telephone  Company,  and  under  all  the  circumstances  disclosed 
by  the  evidence,  it  is  a  matter  of  grave  doubt  whether  the  local 
company  will  be  able  to  secure  long  distance  service  for  its  pa- 
trons at  any  definite  future  time. 

The  evidence  as  to  local  service  indicates  that  it  is  far  from 
being  adequate  or  reasonable.  Certain  witnesses  examined,  tes- 
tified that  they  have  been  required  to  make  to  the  company  de- 
posits of  money  before  getting  their  services  installed,  although 
their  premises  were  on  the  company's  direct  line. 

At  the  hearing,  the  company  admitted  that  it  had  no  evidence 
to  oflFer  in  regard  to  long  distance  service,  and  after  complainants 
had  testified  and  completed  tiieir  case  in  that  regard,  the  proceed- 
ing was  closed  in  so  far  as  long  distance  service  was  concerned. 
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The  hearing  was  then  adjourned  to  April  18,  1922,  to  permit  the 
company  to  offer  evidence  as  to  the  alleged  inadequacy  of  local 
service. 

All  the  complainants  who  appeared  are  hotel  proprietors  in 
Sullivan  county.  They  conduct  hotels  with  from  60  to  200  rooms 
each,  and  accommodate  from  to  100  to  more  than  500  guests  at 
a  time.  These  patrons  are  business  men  of  Xew  York  city  and 
Brooklyn,  with  their  families,  and  they  demand  long  distance 
telephone  service.  The  evidence  showed  that  in  one  hotel  as  many 
as  18  long  distance  calls  to  greater  New  York  had  been  made  over 
one  telephone  in  one  evening.  These  hotels  arc  nat  only  in  oper- 
ation in  the  summer,  but  throughout  the  winter  season.  The 
undisputed  evidence  was  that  without  long  distance  telephone 
service  "the  hotel  proprietors  might  as  well  go  out  of  business." 

A  petition  was  received  in  evidence,  signed  by  16  citizens, 
property  owners,  and  engaged  in  business  in  the  town  of  Falls- 
burg,  Sullivan  county,  in  which  this  company  operates,  asking  the 
Commission  to  grant  the  Monticello  Telephone  Company  the 
right  to  extend  service  to  them.  It  appeared  that  the  Monticello 
Telephone  Company  operates  in  the  territory  a  few  miles  to  the 
south  of  that  served  by  the  Subscribers  Service  Telephone  Com- 
pany, Inc.,  and  that  its  lines  are  extended  to  within  a  mile  and 
a  half  from  the  premises  of  complainants.  The  Monticello  Tele- 
phone Company  furnishes  long  distance  service  by  virtue  of  con- 
necting agreements  with  the  New  York  Telephone  Company. 

Upon  the  evidence,  I  conclude  that  adequate  long  distance  tel- 
ephone service  is  an  absolute  necessity  to  the  complainants ;  that 
no  such  service  is  now  being  furnished  by  the  Subscribers  Serv- 
ice Telephone  Company,  Inc. ;  that  there  is  no  apparent  likeli- 
hood of  such  service  being  furnished  by  said  company  within 
any  reasonable  future  time. 

I  therefore  recommend  that  an  order  be  granted,  authorizing 
the  complainants  in  the  present  case  to  contract  with  the  Monti- 
cello Telephone  Company,  or  any  other  telephone  company  which 
can  give  reasonable  assurance  of  its  ability  to  furnish  adequate 
long  distance  telephone  service  to  complainants,  and  to  file  a  copy 
of  said  contract  with  this  Commission  for  its  approval,  and  that 
upon  the  approval  of  such  contract,  to  authorize  said  company 
to  furnish  long  distance  telephone  service  temporarily,  and  until 
P.U.R.1922C. 
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Buch  time  as  the  Subscribers  Service  Telephone  -Company,  Inc., 
can  satisfy  this  Conmiission  as  to  its  ability  to  furnish  reason- 
able and  adequate  long  distance  service  within  the  territory  now 
operated  by  it. 
All  concur. 


OREGON  PTTBi:4lG  SESIVICE  COMMISSION. 

BE  WESTERN  UNION  TELEGRAPH  COMPANY. 
[U-F  367,  p.  8.  C.  Or.  Order  No.  820.] 

Safes  —  Reaaonahlenesa  —  Telegraphs  —  VnifarmUy, 

1.  Lack  of  uniformity  in  telegraph  rate  schedules  will  not  suf- 
ficiently justify  an  advance  in  rates,  unless  accompanied  by  a  showing 
that  the  resultant  inconvenience,  if  any,  serves  to  impair  the  aervice 
or  to  unreasonably  increase  the  expense  of  operation,  but  the  basic 
rate  must  be  proven  by  competent  evidence  to  be  just  and  reasonable. 

Depreciation  —  Computation  —  Straight  line  method  —  Acented  <le- 
preeiation, 

2.  A  public  utility  cannot  be  allowed  to  calculate  depreciation  on 
the  straight  line  method  and  at  the  same  time  use  an  undepreciated 
rate  base  to  find  the  rate  of  return. 

Bates  —  Telegraph  —  Press  messages  —  Off -peak,  hours. 

3.  Press  service,  a  considerable  portion  of  which  is  handled  at  off 
peak  hours  or  when  telegraph  wires  are  not  in  use  for  commercial  pur- 
poses, can  very  equitably  be  moved  at  lower  rates  than  commercial 
business  although  press  rates  should  not  be  maintained  at  such  a  level 
as  would  constitute  an  unreasonable  burden  on  the  balance  of  service. 

[AprU  8,  1922.] 

ImrESTiOATiON  of  certain  increased  press  rates  of  a  telegraph 
company;  proposed  increase  rates  suspended. 

This  proceeding  was  instituted  on  the  Commission^B  own  mo- 
tion by  order  under  date  of  October  6,  1921,  suspending  the 
operation  of  Tariff  Schedule  No.  64,  P.  S.  C.  Or.  No.  12,  in  so 
far  as  it  related  to  rates  for  intrastate  press  messages  in  the  state 
of  Oregon,  filed  by  the  Western  Union  Telegraph  Company 
under  the  provisions  of  Chapter  219,  Laws  of  Oregon  for  1921. 

Pursuant  to  due  notice  to  interested  parties,  the  above  entitled 
matter  came  on  regularly  for  public  hearing  before  the  Commis- 
sion, at  the  Commission's  offices,  252  Court  House,  Portland, 
Oregon,  on  the  28th  day  of  March,  1922,  at  the  hour  of  10 
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o'clock  A.  M.,  at  which  time  and  place  witnesses  were  called, 
sworn,  testified  and  their  testimony  taken  by  reporter  for  the 
Conmiission. 

Appearances:  Beverly  L.  Hodghead,  Attorney,  for  Western 
Union  Tel^raph  Company ;  Edgar  B.  Piper,  managing  editor, 
W.  E.  Hartmus,  business  manager,  for  the  Oregonian;  Donald 
Sterling,  managing  editor,  for  the  Journal ;  O.  C.  Leiter,  man- 
aging editor,  for  the  Telegram. 

Buchtel,  Commissioner:  This  matter  is  before  the  Commis- 
sion, by  virtue  of  the  filing  of  Western  Union  Telegraph  Com- 
pany's Tariff  Schedule  No.  64,  P.  S.  C.  Or.  No.  12,  increasing 
intrastate  press  rates,  approximately  twenty-four  per  cent,  the 
applicant  asserting,  among  other  things,  the  two-fold  purpose  of 
standardization  and  increased  returns,  stressing,  however,  the 
latter  point 

Jurisdiction: 

The  Western  Union  Telegraph  Company  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  New  York.  Its  principal  office  and  place  of  business  is 
in  New  York  city,  New  York.  This  company  conducts  and 
operates  a  telegraph  business  throughout  the  United  States  and 
in  Oregon  it  furnishes  telegraph  service  generally  to  the  resi- 
dents and  inhabitants  of  the  state  and  in  such  capacity  is  a  pub- 
lic utility  and  subject  to  the  jurisdiction  of  this  Commission 
and  the  provisions  of  Chapter  279  of  the  General  Laws  of  Ore- 
gon for  1911  and  all  acts  amendatory  thereof  and  supplemental 
thereto. 

Standardization: 

[1]  Uniformity  in  rates  charged  for  like  services  under  sim- 
ilar conditions  is  desirable  and  might  properly  be  permitted 
where  the  basic  rate  has  been  proven  by  competent  evidence  to 
be  just  and  reasonable.  However,  the  test  of  reasonableness 
should  be  applied  to  any  rate  in  and  of  itself  and  the  plea  of 
standardization,  unless  adequately  supported,  is  insufficient  to 
warrant  any  material  advance  in  rates  such  as  is  contemplated 
in  this  case.  Lack  of  uniformity  in  rate  schedules  will  not  suf- 
ficiently justify  an  advance  in  rates,  unless  accompanied  by  a 
showing  that  the  resultant  inconvenience,  if  any,  serves  to  ira- 
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pair  the  service  or  to  unreasonably  increase  the  expense  of 
operation  (transcript,  page  15). 

While  uniformity  was  advanced  by  the  utility  in  support  of 
the  requested  increase,  the  record  on  pages  24,  25,  and  26  of 
the  transcript  clearly  indicates  that  no  particular  reliance  was 
placed  on  this  factor;  further,  following  a  more  or  less  extended 
discussion,  witness  for  the  utility  replying  to  the  query,  "You 
don't  have  any  difficulty  in-  computing  the  rates,  do  you?" 
answered,  "No,  sir.'^ 

Valiie — Return : 

The  utility  submitted  through  witness  Eldridge,  applicant's 
Exhibits  No.  2 — 2a.,  compilations  both  interesting  and  instruc- 
tive, but  not  conclusive.  The  exhibits  purport  to  show  the  value 
of  the  utility's  property  in  Oregon  and  the  rate  of  return  earned 
on  that  value.  No  evidence  or  testimony  was  introduced,  how- 
ever, as  to  the  actual  cost  or  book  value  of  the  property,  nor  was 
a  witness  presented  who  was  familiar  with  the  detail  used  in 
compiling  the  figure  termed  "Approximate  value  of  plant  and 
working  capital"  shown  on  Chart  A — 1  of  the  applicant's  Ex- 
hibit No.  2. 

[2]  This  utility  also  calculates  depreciation  on  the  straight 
line  method,  yet  uses  an  undepreciated  rate  base  to  find  the  rate 
of  return.  Such  a  method  is  unfair  inasmuch  as  in  each  case 
the  company  claims  the  highest  amount  possible.  The  Commis- 
sion has  heretofore  disapproved  this  theory  and  ruled  according- 

Segregations  of  the  operating  expenses  have  been  made  on  a 
percentage  basis,  which  this  Commission  has  had  little  oppor- 
tunity to  check  or  verify ;  and,  while  it  is  problematical,  a  com- 
plete analysis  of  expense  accounts  might  show  a  greater  return 
on  intrastate  business  than  is  indicated. 

Oregon  conditions  dissimilar: 

The  statement  that  27  other  states  have  allowed,  similar  in- 
crease to  that  applied  for  here  (transcript,  page  11),  is  not  nec- 
essarily a  justification  of  the  rate  in  Oregon.  It  was  showTi  that 
both  California  and  Washington,  for  example,  transact  a  larger 
volume  of  business,  yet  Oregon  shows  the  greater  per  cent  re- 
turn, the  reason  being  advanced  (transcript,  page  83)  that  this 
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was  due  to  the  fact  that  (quoting)  "The  principal  center  in  Ore- 
gon is  Portland,  located  in  the  extreme  north  comer  of  the  state, 
3'ou  might  say,  whereby  we  (the  utility)  get  a  little  longer  haul." 

While  the  utility  has  unquestionably  devoted  both  time  and 
money  to  the  preparation  of  this  analysis  (exhibit  2~2a),  little, 
if  any  detail,  was  supplied  in  support  of  the  utility's  conten- 
tions. Therefore,  this  Commission  is  forced,  under  the  law,  to 
accept  these  exhibits  at  their  face  value,  or  permanently  suspend 
the  rates. 

The  Conunission  recently  held  in  P.  S.  C.  Or.  No.  792,  deny- 
ing application  to  increase  car  fares  in  certain  towns,  that : 

**We  cannot,  in  the  interests  of  economy  of  time,  assume  re- 
sponsibility which,  under  every  fair  construction,  is  imposed 
upon  the  applicant  in  a  careful  and  complete  preparation  of  its 
case.  We  are  always  willing  to  check  and  investigate  facts  and 
figures  offered  by  witnesses,  but  that  does  not  mean  that  we  con- 
ceive it  to  be  our  duty  to  go  into  an  exhaustive  research  to  devel- 
op that  which  in  the  ordinary  course  of  procedure  should  be  pre- 
sented in  the  case  direct." 

Rates  and  Service: 

[3]  I  am  of  the  opinion  that  in  fixing  a  rate  for  intrastate 
l^rcss  messages,  consideration  should  be  given  the  time  when  this 
business  moves  over  the  wire. 

Press  service  differs  but  slightly  from  commercial  service,  ex- 
cept in  rate.  A  considerable  portion  of  press  business,  however, 
is  handled  at  off-peak  hours,  or  when  the  wires  are  not  in  use  for 
commercial  purposes;  and  very  equitably  can  be  moved  at  lower 
rates,  although  press  rates  should  not  be  maintained  at  such  level 
as  would  constitute  an  unreasonable  burden  on  the  balance  of  the 
service. 

The  North  Dakota  Board  of  Railroad  Commissioners,  in  Re 
Dakota  Utilities  Co.  P.U.R.1920F,  919,  said: 

"Any  service,  therefore,  that  may  be  disposed  of  and  sold  at 
an  off-peak  period  may  profitably  be  sold  at  a  lower  rate  than 
the  rate  for  service  called  for  at  a  peak  period." 

^V^lile  the  utility  contended  that  press  messages  were  carried 
at  a  loss,  convincing  proof  was  not  offered ;  and  I  am  very  doubt- 
ful if  this  utility  could  eliminate  any  great  amount  of  expense, 
P.U.R.1922C. 
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even  if  all  intrastate  press  business  were  transmitted  over  the 
line  of  other  utilities. 

The  revenue  derived  from  press  business  is  not  a  negligible 
amount,  nor  can  it  be  so  considered,  and  in  fact  in  this  case 
statement  was  made  that  the  business  was  desirable. 

The  utility  emphatically  contends  that  the  services  rendered 
by  the  Western  Union  and  Postal  Companies  are  not  fairly  com- 
parable (transcript,  page  112),  yet  the  company's  witness  in  re- 
sponse to  the  question,  "What  would  be  the  results,  taking  coun- 
sel's  point  of  view,  that  the  Postal  Company  just  meets  you  on 
the  centers  on  press  business,  were  your  rates  advanced  20  per 
cent?"  answered,  "I  would  naturally  suppbse  that  the  news- 
papers would  patronize  the  Postal  wherever  their  rate  was 
cheaper  than  ours."  (Transcript,  pages  91-92.)  Should  intra- 
state press  rates  generally,  as  afforded  by  the  several  companies, 
be  out  of  line,  and  not  be  bearing  their  just  proportion  of  the  ex- 
pense of  operation,  it  appears  that  equity  might  dictate  a  review 
of  the  entire  situation. 

The  position  of  the  company  it  seems  to  me  is  somewhat  in- 
consistent They  desire  the  business,  belittle  competitive  condi- 
tions; and  admit  they  would  lose  patronage  should  the  proposed 
intrastate  rates  be  made  effective.  Dismissing  for  the  moment 
all  other  factors,  and  assuming  the  utility  is  justly  entitled  to 
increase  in  its  intrastate  press  rates,  I  would  seriously  question 
the  advisability  of  so  doing  under  present  conditions,  as  appar- 
ently it  would  result  in  loss  of  revenue.  Certainly  I  am  not  of 
the  opinion  that  an  amount  equivalent  to  the  gross  revenue 
would  be  saved. 

Therefore,  I  am  of  the  opinion  that  the  proposed  Oregon  in- 
trastate press  rates  should  be  suspended,  without  prejudiceu 

Chairmam  Williams  and  Commissioner  Corey  Concurring: 

Based  on  the  record  herein,  the  Commission  makes  its  findings 
as  follows,  to  wit : 

1.  That  the  subject  matter  herein  and  parties  to  the  said 
above  entitled  case  are  subject  to  the  jurisdiction  of  the  Public 
Service  Commission  of  Oregon. 

2.  That  the  applicant  has  failed  to  establish  by  competent  and 

sufficicni  showing,  the  reasonableness  and  justness  of  the  rates, 

rules  and  regulations  proposed. 
P.U.R.1922C. 


Digitized  by  VjOOQIC 


RE  WBSTERN  UNION  TELEGRAPH  CO.  831 

3.  That  Western  Union  Telegraph  Company  Tariff  No.  64, 
P.  S.  0.  Or.  No.  12,  containing  proposed  increased  rates  and 
charges  as  filed  with  this  Commission  should,  in  so  far  as  it  re- 
lates to  the  transmission  of  press  messages  between  points  with* 
in  the  tate  of  Oregon,  be  suspended,  without  prejudice. 


UTAH  PUBMO  UTILITIES  COMMISSION. 

RE  MORGAN  ELECTRIC  LIGHT  &  POWER  COMPANY. 
[Case  No.  446.] 

Return  —  Beasonahlenes8  —  Necessity  for  vahiatlon. 

1.  It  is  not  necessary  to  find  an  exact  value  for  rate-making  pur- 
poses in  order .  to  determine  reasonableness  of  return  when  no  return 
upon  the  property  is  being  realized. 

Return  —  Confiscation  '^  Rate  increases, 

2.  Rates  of  an  electric  company  must  be  increased  sufficiently  to 
keep  the  property  which  is  devoted  to  public  service  from  confiscation. 

IHsorimination  —  Bates  —  Contract  «->  Electricity, 

3.  It  is  clearly  discriminatory  and  illegal  to  permit  a  power  con- 
sumer to  receive  service  under  contract  rates  below  the  general  level 
of  rates  charged  to  other  consumers. 

Rates  ^  Beasonahleness  —  Cost  of  service, 

4.  Each  and  every  consumer  should  pay  as  nearly  as  may  be  the 
cost  of  service  to  him,  and  not  at  a  rate  less  than  the  cost  of  giving 
such  service, 

[April    10,    1922.] 

Application  for  an  increase  in  electric  rates;  application 
granted. 

Appearances:  F.  R.  Ryan,  for  petitioner;  W.  W.  Porter,  for 
city  and  county  of  Morgan ;  J.  A.  Anderson  for  Morgan  Canning 
Company. 

By  the  Commission:  This  application  was  filed  April  12, 
1921,  by  the  Morgan  Electric  Light  &  Power  Company,  a  cor- 
poration, organized  and  exis-ting  under  and  by  virtue  of  the  laws 
of  the  state  of  Utah,  with  its  principal  place  of  business  located 
in  the  town  of  Morgan,  Morgan  county,  Utah. 

Applicant  alleges  that  it  is  engaged  in  the  business  of  dis- 
tributing and  selling  electric  current  for  domestic,  industrial 
P.U.K.1922C. 
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and  municipal  use,  in  the  towns  of  Morgan,  Porterville,  Rich- 
ville,  Milton,  and  Littleton;  that  its  property  consists  of  distri- 
bution lines  and  general  electrical  equipment,  used  in  the  distri- 
bution of  electric  energy ;  and  asks  authority  to  increase  its  rates 
to  the  same  level  of  rates  as  are  charged  by  the  Utah  Power  & 
Light  Company,  or  to  authorize  said  company  to  establish  such 
rates  as  the  Commission  may  find  to  be  just  and  reasonable. 

Applicant  further  alleges  that  it  purchases  electric  energy 
from  the  Utah  Power  &  Light  Company;  that  the  rates  of  said 
power  company  have  been  increased,  thus  increasing  the  cost  to 
petitioner,  resulting  in  an  additional  loss  to  that  shown  in  peti- 
tioner's financial  statement  of  December  31,  1920;  that  petition- 
er has  not  applied  for  increased  rates  since  the  time  of  its  or- 
ganization, notwithstanding  that  the  costs  of  materials,  supplies 
and  labor  have  increased  since  the  present  rates  were  established ; 
that  the  rates  for  electric  energy  are  on  the  average  lower  than 
the  rates  charged  by  the  Utah  Power  &  Light  Company  for  sim- 
ilar service  in  the  same  territory,  and  that  on  the  basis  of  the 
present  rates,  petitioner  is  operating  its  property  at  a  loss. 

This  application  came  on  regularly  for  hearing  before  Com- 
missioners Heywood  and  Stoutnour,  September  13,  1921,  at 
Morgan,  Utah.  The  city  and  county  of  Morgan,  through  coun- 
sel, appeared  as  protestants ;  likewise  the  Morgan  Canning  Com- 
pany. 

Mr.  F.  R.  Ryan,  for  applicant,  introduced  Exhibits  *'A," 
^'B,"  "C"  and  "D.''  Exhibit  "A"  purports  to  show  general 
profit  and  loss  statements  as  of  December  31,  1920,  showing  a 
net  loss,  after  interest,  January  1,  1920,  to  December  31,  1920, 
of  $3,313.73.  Exhibit  "A"  also  shows  balance  sheet  as  of  De- 
cember 31,  1920.  An  interesting  item  is  fixed  assets,  showing 
physical  plant,  less  depreciation,  of  $28,465.04.  Exhibit  "B" 
shows  inventory  and  appraisal  of  property  for  the  year  1920, 
$28,225.  Exhibit  "C"  sets  forth  schedules  of  present  rates,  and 
Exhibit  "D,"  rates  proposed  by  the  petitioner. 

The  Morgan  Canning  Company  represented  that  it  had  a 
written  contract  expiring  fifty  years  after  1914,  naming  a  lower 
rate  for  power  than  the  proposed  rate. 

Mr.  Anderson  testified  that  the  Como  Power  Company,  pred- 
ecessor of  the  Morgan  Light  &  Power  Company,  originally  pro- 
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posed  to  develop  power  from  a  nearby  stream  known  as  Hard 
Scrabble.  After  construction,  i«t  was  found  that  sufficient  power 
could  not  be  developed  to  meet  the  demands  in  Morgan,  together 
with  the  canning  company's  requirements.  Consequently,  the 
power  company  made  arrangements  with  the  Utah  Power  & 
Light  Company  to  purchase  power.  A  Mr.  Burdick,  principal 
owner  of  the  then  plant,  having  considerable  money  invested  in 
the  property,  represented  to  the  Morgan  Canning  Company  that 
unless  said  company  took  power  from  him,  it  would  be  impossi- 
ble to  go  ahead  and  continue  operation. 

Witness  Anderson  further  testified  that  he  was  willing  to 
enter  into  such  agreement,  having  previously  promised  that  if 
the  Como  Company  would  furnish  power  from  the  Hard  Scrab- 
ble plant,  he  would  take  all  necessary  power  to  operate  his  plant 
from  the  Como  Company,  so  long  as  it  could  furnish  an  adequate 
supply.  The  Hard  Scrabble  plant  having  proved  a  failure  and 
arrangements  having  been  made  with  the  Utah  Power  &  Light 
Company  for  additional  power,  the  Como  Company  decided  to 
abandon  the  Hard  Scrabble  plant  and  take  all  power  from  the 
Utah  Power  &  Light  Company. 

Testimony  was  to  the  effect  that  it  would  probably  have  been 
best  for  the  Morgan  Canning  Company  to  have  contracted  with 
the  Utah  Power  &  Light  Company,  direct,  and  not  to  have  pur- 
chased  power  from  the  Como  Company  at  all;  that  the  Como 
Company  promised  that  the  power  should  not  cost  any  more 
than  that  bought  direct  from  the  Utah  Power  &  Light  Company^ .. 
representing  also  that  the  additional  power  used  by  the  Can- 
ning Company  would  enable  the  Como  Company  to  buy  its  pow- 
er for  other  purposes  cheaper  than  it  otherwise  could,  due  to  the 
fact  that  the  additional  load  would  bring  down  the  average  rate. 
The  contract  was  entered  into,  guaranteeing  that  the  canning 
company  shall  be  served  with  power  at  a  price  not  to  exceed 
that  which  the  Como  Company  paid  for  it.  In  other  words,  the 
Como  Company  is  not  to.  make  any  profit  on  power  sold  the 
Canning  company. 

Witness  Anderson  further  testified  that  at  that  time  he  did 
not  expect  that  a  contract  rate  could  be  changed.  Otherwise, 
he  would  not  have  taken  any  chances ;  but  probably  would  have 
bought  direct  from  the  Utah  Power  &  Light  Company,  and  pro- 
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tested  any  change  in  the  old  contract^  on  the  ground  that  costs 
would  be  increased,  if  the  original  contracts  had  not  been 
executed. 

Exception  was  taken  by  witnesses  to  the  inventory  of  physi- 
cal property  as  filed,  and  a  more  complete  inventory  of  petition- 
er's property  and  accounts  be  made.  It  was  finally  agreed  by 
the  respective  parties  and  ordered  by  the  Commission  that  appli- 
cant should  submit  to  the  Commission  a  more  amplified  state- 
ment of  his  property  account,  and  was  given  to  October  1,  1921, 
to  prepare  and  submit  same  to  the  Commission  and  the  protest- 
ants.  The  engineering  firm  of  Ambler  &  Eiter,  accordingly, 
made  an  inventory  and  report  of  the  physical  property  of  appli- 
cant.    This  inventory  and  valuation  was  filed,  October  1,  1921. 

In  filing  said  inventory  and  appraisal,  it  was  stated  by  Am- 
bler &  Kiter  that  the  replacement  values  used  are  based  on  the 
average  price  units  effective  under  the  normally  low  price  con- 
ditions, only.  Said  price  units  are,  to  a  great  extent,  lower  than 
the  actual  costs  for  material  shown  on  copies  of  invoices  found 
in  applicant's  files  as  evidence  of  prices  which  the  Morgan  Light 
&  Power  Company  had  been  paying.  Overhead  expense  items 
shown  in  the  estimate  covering  purchase,  superintendence  and 
engineering,  are  estimated  on  a  basis  that  would  apply  to  the 
functioning  of  a  small  organization  such  as  the  Morgan  Light  & 
Power  Company,  in  which  case  overhead  expenses  need  not  be 
heavy. 

The  engineering  firm  further  stated  that  they  had  omitted 
items  for  contingencies,  omissions,  interest,  insurance  or  admin- 
istration during  construction,  and  made  no  allowance  for  dis- 
counts on  securities,  cost  of  financing,  organization  expense,  or 
legal  expense,  value  of  franchise  or  going-concern  value.  In 
other  words,  the  inventory  is  meant  to  cover  only  the  physical 
replacement  value  of  the  property  under  normal  cost  conditions, 
with  direct  charges.  Further,  the  condition  of  the  property  is 
such  that  its  present  depreciation  would  be  more  than  offset  by 
the  intangible  values,  and,  in  the  opinion  of  thesef  engineers,  the 
organized  value  of  the  property  is  in  the  neighborhood  of  $30,- 
000;  their  actual  replacement  value,  as  per  inventory,  is 
$27,408.82.  The  inventory  found  by  the  city  of  Morgan,  after 
checldng,  is  $21,883.44. 
P.U.R.1922C. 
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[1]  As  will  be  hereafter  showB,  the  finding  of  an  exact  value 
for  rate-making  purposes  in  this  case  is  not  necessarily  material, 
for  the  reason  that  no  return  upon  the  property  is  being  realized. 
Income  statement  as  of  December  31,  1920,  shows  operating 
loss  of  $1,513.73.  Some  criticism  may  be  made  of  the  items 
shown  under  "Operating  Expenses,"  but,  after  correction,  there 
is  still  a  direct  operating  loss.  Later,  statement  covering  a  six 
months'  period,  January  1st  to  June  30,  1921,  was  filed.  After 
correction,  this  statement  shows  a  direct  <>perating  loss  of 
$156.65.  This  allows  nothing  for  return  upon  the  property. 
The  same  account  for  the  twelve  months  partly  estimated  showy 
an  operating  loss  of  some  $300. 

[2]  This  property  is  devoted  to  public  service,  and  as  such 
must  be  kept  from  confiscation,  and  is  entitled,  when  used  for 
such  purpose,  to  a  reasonable  return  upon  the  fair  value  of  such 
property  used  and  useful  in  serving  the  public.  This  principle 
has  been  laid  down,  so  far  as  we  are  aware,  by  all  courts  of  com-, 
patent  jurisdiction,  including  that  of  the  Supreme  Court  of  the 
United  States.  (Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct, 
Rep.  418,  42  L.  ed.  819.) 

Under  conditions  shown  to  exist,  and  however  reluctant  the 
Commission  may  be  to  increase  costs  to  consumers  at  this  time, 
there  remains  no  other  remedy  than  to  authorize  increased  rates. 
To  render  adequate,  continuous  service,  revenues  accruing  from 
said  service  must  cover  the  reasonable  costs  thereof.  The  evi- 
dence clearly  shows  that  revenues  heretofore  accruing  are  not 
sufficient  to  carry  on  the  business.  Present  rates  are  inadequate, 
as  well  as  preferential,  and,  under  the  Public  Utilities  Act,  are 
unjust,  unreasonable,  and  illegal. 

[3]  Since  this  case  was  heard,  applicant  has  requested  that 
meter  rates  for  residential  lighting  and  commercial  lighting  be 
not  increased.  Otherwise,  applicant  may  initiate  rates  not 
greater  than  asked  for  and  to  the  level  of  the  Utah  Power  & 
Light  Company's  rates  for  like  service  effective  in  this  or  sim- 
ilar localities.  The  contract  rate  named  in  the  contract  with 
the  Morgan  Canning  Company  should  be  brought  to  the  general 
level  of  rates  of  petitioner  for  like  service  of  the  Utah*  Power  & 
Light  Company.  To  do  otherwise,  would  be  clearly  discrimin- 
atory and  illegal. 
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We  find  nothing  in  this  contract  which  \;^ould  justly  put  it  in 
a  class  exempting  it  from  modification  of  the  rate.  It  comes 
clearly  within  the  scope  of  decisions  heretofore  made  by  this 
Commission  covering  like  cases,  and  confirmed  by  our  state 
supreme  court.  (United  States  Smelting,  Refining  &  Milling 
Co.  V.  Utah  Power  &  L.  Co.  P.U.R.1921B,  837,  197  Pac.  902.) 

[4]  In  order  that  the  burden  of  maintaining  and  rendering 
said  service  be  not  cast  unjustly  upon  others,  each  and  every  con- 
sumer should  pay  as  nearly  as  may  be  the  cost  of  service  to  him, 
and  not  at  a  rate  less  than  the  cost  of  giving  such  service. 

TariiFs  in  conformity  with  this  order,  together  with  the  gen- 
eral rules  and  regulations,  may  be  filed  and  made  effective  on  not 
less  than  ten  days'  notice  to  the  public  and  to  the  Commission. 

An  appropriate  order  will  be  issued. 

A.  R.  Heywood,  Warren  Stoutnour,  Joshua  Greenwood,  Com- 
missioners. 


WEST  VIRGINIA  PUBLIC   SERVICE  COMMISSION. 

EE  HOPE  NATURAL  GAS  COMPANY. 
[Case  No.  1247.] 

Valuation  —  Overheads  —  Leaseholds  —  Natural  gas, 

1.  No  allowance  should  be  made  for  overheads  upon  a  leasehold 
of  a  natural  gas  utility,  in  a  valuation  based  on  investment  cost. 

Valuation  —  WorJdng  capital  —  Excessive  purchases  of  supplies  — 
Natural  gas, 

2.  A  natural  gas  utility  which  has  purchased  materials  and  sup- 
plies in  excess  of  its  current  needs,  and  which  supplies  are  intended 
for  use  in  additions  and  betterments  to  its  property  rather  than  for 
current  maintenance  and  repairs,  should  not  be  allowed  an  additional 
amount  for  working  capital  to  cover  the  excess  value  of  such  supplies. 

Valuation  —  Incomplete  construction  —  Natural  gas, 

3.  A  natural  gas  company  was  allowed  to  add  to  its  rate  base  the 
cost  of  construction  recently  completed,  less  earned  depreciation,  but 
construction  not  yet  completed  and  used  in  the  public  service  was  ex- 
cluded from  the  rate  base. 


Return  —  Depreciation  —  Depletion  —  Natural  gas. 

Discussion  of  rates  necessary  to  provide  a  return  of  8  per  cent 
upon  the  fair  value  of  natural  gas  property  and  for  depreciation,  deple- 
tion, and  amortization,  p.  340. 

[January  6,  1922.] 
P.U.H.1922C. 
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AppLicATioir  for  authority  to  increase  industrial  rates  for 
natural  gas ;  increased  rates  authorized. 

Appearances:  Hope  Natural  Gas  Company,  Arthur  E. 
Young,  A.  B.  Fleming,  Charles  Powell,  Kemble  White,  for  the 
applicant;  Bowers  Pottery  Company,  L.  S.  Schwenck,  for  the 
protestant 

Wiles,  Commissioner:  This  is  an  application  for  authority 
to  increase  industrial  rates  for  natural  gas  in  the  entire  territory 
of  West  Virginia  served  by  the  Hope  Natural  Gas  Company, 
except  Auburn  and  Berea,  from  the  existing  rate  of  28  cents  net 
for  the  first  500,000  cubic,  and  23  cents  net  for  all  over  that  vol- 
ume, used  in  any  calendar  month,  to  a  flat  rate  of  30  cents  net 
for  all  gas  furnished  industrial  consumers.  The  original  appli- 
cation was  for  a  rate  of  35  cents  net,  but  against  this  rate  some 
twelve  protests  were  filed  by  industrial  consumers,  all  of  which 
were  later  withdrawn,  except  as  to  the  protestant,  Bowers  Pot- 
tery Company,  upon  condition  that  the  application  should  be 
amended  so  as  to  change  the  rate  asked  for  from  35  cents  net  to 
30  cents  net  per  thousand  cubic  feet. 

The  applicant  offered  evidence  showing  the  additions  to  cap- 
ital made  since  the  decision  of  a  former  application  made  by  it 
for  an  increase  in  domestic  gas  rates  (Case  No.  663,  P.U.K. 
1921E,  418,  decided  June  21,  1921)  ;  also,  showing  its  income 
and  operating  expenses,  the  volume  of  gas  sold  to  its  various 
classes  of  consumers,  and  the  average  price  received  therefor,  as 
well  as  a  statement  of  its  total  income  and  operating  expenses, 
and  that  portion  thereof  properly  assignable  to  its  industrial  gas 
service. 

In  Case  No.  663  supra^  the  Commission  fixed  the  fair  value 
of  applicant's  property,  as  of  December  31,  1919,  at  $34,500,- 
000.  The  applicant  now  claims  that  by  reason  of  additions  to 
capital  made  since  the  decision  of  that  case,  including  an  allow- 
ance of  overhead  costs  upon  leasehold  investment  and  an  item 
carried  as  "incomplete  construction,"  the  present  fair  value  of 
its  property  as  of  July  31,  1921,  is  $36,968,745,  an  increase, 
since  December  31,  1919,  of  approximately  two  and  a  half  mil- 
lion dollars. 

For  the  purpose  of  this  case,  the  present  fair  value  of  appli- 
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cant's  property  as  fixed  by  the  Commission  in  Case  No.  663 
supra,  is  accepted  by  the  parties  as  a  basis,  save  that  the  appli- 
cant claims  it  should  be  allowed  20  per  cent  for  overhead  costs 
upon  the  investment  cost  of  its  leaseholds,  its  net  additions  to 
plant  investment,  including  certain  incomplete  construction,  and 
the  increase  in  the  value  of  its  warehouse  materials  and  supplies. 
On  the  other  hand,  while  no  evidence  was  offered  by  the  protest- 
ant  it  challenges  the  propriety  of  any  allowance  for  overhead 
upon  the  investment  cost  of  leaseholds,  and  any  increased  allow- 
ance for  working  capital  on  account  of  additions  to  applicant's 
stores  and  supplies,  as  well  as  any  allowance  for  incomplete  con- 
struction. So,  that  according  to  protestant's  contention,  the 
present  fair  value  of  applicant's  property  is  $33,794,018. 

Overhead  on  Leasehold  Investment, 

[1]  In  arriving  at  the  present  fair  value  of  applicant's  prop- 
erty in  Case  No.  663  supra,  applicant's  leaseholds  were  in- 
cluded at  actual  investment  cost.  To  this  cost  applicant  claims 
should  be  added  20  per  cent  to  cover  charges  for  promotion,  or- 
ganization, legal,  engineering,  interest,  taxes  during  construc- 
tion, superintendence,  contingencies,  lease  rentals  during  con- 
struction, and  cost  of  financing. 

Engineers  in  arriving  at  the  value  of  property  on  the  basis  of 
reproduction  new  less  depreciation,  usually  add  to  the  estimated 
cost  of  the  labor  and  materials  varying  pertjentages,  according 
to  the  history  of  each  case,  to  cover  expenditures  for  the  several 
items  above  enumerated,  which  would  otherwise  not  appear  in 
their  estimate  of  the  cost  of  labor  and  materials.  It  seems  well 
established  by  the  decisions  of  courts  and  Commissions  that  in 
order  to  determine  the  value  of  property  upon  the  basis  of  repro- 
duction cost  new  less  depreciation,  allowance  must  be  made  for 
these  overhead  costs,  either  by  adding  an  estimate  thereof  to  the 
known  costs  of  labor  and  materials,  or  by  a  percentage  addition 
to  the  aggregate  cost  of  labor  and  materials.  The  latter  course 
is  usually  followed.  And,  as  above  stated,  these  percentages 
vary  according  to  the  facts  in  each  particular  case. 

In  Case  No.  663,  supra,  in  arriving  at  the  fair  value  of  ap- 
plicant's property,  we  valued,  for  the  reasons  set  forth  in  the 

Commission's  report  and  order,  applicant's  leaseholds  at  actual 
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investment  cost.  It  is,  therefore,  our  conclusion  that  where  the 
property  of  a  utility  is  valued  on  the  basis  of  investment  cost, 
all  costs  of  whatever  character  have  been  included,  and  that  an 
allowance  of  a  percentage  for  overhead  costs  would  not  be  justi- 
fiable. 

Working  Capital. 

[2]  The  evidence  discloses  that  since  our  former  decision  the 
inventory  value  of  applicant's  warehouse  materials  and  supplies 
has  increased  $736,036.  In  our  former  decision  we  allowed 
approximately  $2,000,000  for  working  capital,  by  adding  to 
applicant's  inventory  of  stores  and  supplies,  amounting  to 
$671,585,  an  additional  sum  of  $1,500,000.  An  examination 
of  the  authorities  disclose  that  the  various  regulatory  bodies 
have  allowed  for  working  capital  sums  varying  from  one-twelfth 
I  to  one-sixth  of  the  utility's  annual  operating  expenses.     Appli- 

cant estimates  that  its  annual  operating  expenses,  including  taxes 
and  purchased  gas,  will  amount  to  approximately  $11,500,000. 
It,  therefore,  seems  that  our  allowance  for  this  item  in  Case  No. 
663  (supra) J  was  liberal,  and  should  not  be  increased.  And 
while  it  is  not  disputed  that  applicant  has  added  approximately 
three  quarters  of  a  million  dollars  to  its  stores  of  materials  and 
supplies,  we  are  of  opinion  that  it  has  purchased  in  excess  of  its 
current  needs,,  and  that  such  supplies  were  probably  intended 
for  use  in  additions  and  betterments  to  its  property  rather  than 
for  current  maintenance  and  repairs. 

Incomplete  Construction. 

[3]  On  the  31st  of  July.  1921,  applicant  carried  on  its  books 
for  incomplete  construction  $1,155,741,  which  it  claims  as  an 
addition  to  its  capital  investment.  The  evidence  shows  that  the 
work  represented  by  this  item,  as  well  as  additional  construction 
for  which  appropriation  has  been  made,  and  not  included  in  the 
above  item,  will  be  completed  and  put  into  the  service  of  the  pub- 
lic by  the  end  of  the  year  1921.  We  have  heretofore  held  that 
utilities  are  not  entitled  to  a  return  upon  incomplete  construc- 
tion until  the  property  represented  thereby  is  completed  and 
used  in  the  public  service,  and  that  pending  the  completion  of 
such  work  the  applicant  is  protected  in  its  outlay  by  an  allow- 
P.U.R.1922C. 
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ance  for  interest  during  construction.  In  this  case  we  hold  that 
the  applicant  is  entitled  to  add  to  the  value  of  its  property  as 
fixed  in  Case  No.  663  (supra) ^  all  construction  since  completed 
and  now  in'  use  for  the  service  of  the  public.  From  additions  to 
capital  made  during  the  year  1921  should  be  deducted  all  earned 
depreciation,  and  the  remaining  sum  is  properly  an  addition  to 
capital. 

We,  therefore,  find  that  the  present  fair  value  of  applicant's 
property  is  the  sum  of  $34,600,000,  plus  all  additions  to  capital 
(except  the  increase  in  the  value  of  stores  and  supplies  on  hand) 
less  earned  depreciation. 

Gds  Sales. 

For  the  year  ending  July  31,  1921,  the  applicant  sold  60,- 
202,804  M  cubic  feet  of  gas,  for  which  it  received  $14,222,- 
301.24.  The  average  prices  paid  per  M  cubic  feet,  based  upon 
the  rates  allowed  in  Case  No.  663  (supra)  and  prevailing  since 
May  1,  1921,  are  as  follows:  Domestic,  .3134  cents;  industrial, 
.2379  cents;  company  operations,  .2515  cents;  wholesale  to  com- 
panies in  West  Virginia,  .2234  cents;  wholesale  to  companies  in 
other  states,  .2980  cents.  During  the  year  ending  July  31, 
1921,  it  cost  the  applicant  for  operating  expenses  and  taxes,  in- 
cluding purchased  gas,  for  all  gas  sold  during  that  year,  approx- 
imately 19.2  cents  per  M  cubic  feet,  without  making  any  allow- 
ance for  return  upon  investment  or  for  depreciation,  depletion 
and  amortization  of  its  operated  leaseholds.  Based  upon  the 
value  of  applicant's  property,  as  fixed  in  Case  No.  663  (supra) 
as  of  December  31,  1919,  it  requires  8f  cents  per  M.  cubic  feet 
to  provide  for  a  return  of  8  per  cent  upon  the  fair  value  of 
applicant's  property  and  for  depreciation,  depletion  and  amor- 
tization, so  that  the  total  average  cost  of  the  gas  sold  by  the 
applicant  during  this  year  was  approximately  28  cents  per  M 
cubic  feet.  It  is,  therefore,  to  be  observed  that  at  present  only 
the  domestic  consumers  and  the  companies  purchasing  gas  at  the 
state  line  pay  their  fair  proportion  of  the  applicant's  expenses  of 
operation,  including  a  reasonable  allowance  for  return  and  de- 
preciation, and  that  applicant's  present  rates  to  industrial  con- 
sumers and  to  wholesalers  in  West  Virginia,  are  insufficient  to 
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pay  operating  expenses  and  to  provide  for  the  depreciation  and 
amortization  and  the  return  we  deem  reasonable. 

This  case  only  affects  industrial  consumers.  The  service  to 
these  consumers  involves  greater  expense  than  the  service  to 
wholesale  consumers.  It  is  shown  that  the  percentage  of  total 
expenses  assignable  to  applicant's  industrial  gas  service  is  great- 
er than  the  percentage  of  the  total  revenue  that  is  derived  from 
the  sale  of  industrial  gas. 

We  are,  therefore,  of  the  opinion,  from  the  evidence  before 
us,  that  the  rate  of  30  cents  per  M  cubic  feet,  proposed  to  be 
charged  for  industrial  gas  service,  is  just  and  reasonable. 

An  order  will  be  entered  allowing  the  increase  in  industrial 
rates  as  prayed  for  in  applicant's  amended  application. 


INDIANA  SUPREME  COURT. 

PUBLIC  SERVICE  COMMISSION  et  al. 
LAKE  ERIE  &  WESTERN  RAILROAD  COMPANY 

[No.  23498.] 
(—  Ind.  — .,  133  N.  E.  492.) 

Appeal  and  review  —  Commission  orders  —  Conclusiveness  —  Find' 
ings  of  fact, 

1.  Findings  of  fact  by  a  Commission  upon  which  an  order  is  based 
are  not  conclurive  on  a  superior  court,  in  Indiana  but  the  court  in 
such  an  action  is  required  to  hear  the  case  de  novo  and  determine  it 
from  the  evidence  produced  at  the  trial. 

Rates  —  Railroads  —  Through  and  joint  freight  rates. 

2.  A  Commission  order  requiring  the  establishment  of  through 
and  joint  freight  rates  between  a  railroad  and  an  interurban  railway 
was  held  to  be  unjustified  when  the  evidence  showed  that  there  was 
no  demand  for  intrastate  commercial  shipments  between  the  two  roads; 
that  the  territory  in  question  was  sufficiently  served  by  railroad 
facilities;  that  the  interurban  railway  had  but  few  cars  and  was  not 
ready  to  bear  its  part  of  the  burden  of  freight  business  in  that  part 
of  the  state. 

Appeal  and  review  — >  Motion  to  modify  — >  Requisites. 

3.  A  motion  to  modify  a  judgment,  not  stating  any  reason  for 
the  modification  asked,  is  insufficient,  since  a  trial  court  is  entitled 
to  know  on  what  grounds  a  motion  to  modify  is  made  and  be  given 
an  opportunity  to  correct  the  error,  if  any. 

[January   6,   1922.] 
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Appeal  from  a  superior  court  judgment  declaring  a  Commis- 
sion order  requiring  through  and  joint  rates  to  be  nuli  and  void; 
judgment  affirmed. 

Appearances:  Ele  Stansburg,  of  Indianapolis,  and  F.  J. 
Lewis  Meyer,  of  South  Bend,  for  appellants;  John  B.  Cockrum, 
S.  D.  Miller,  F.  C.  Dailey,  and  W.  H.  Thompson,  all  of  Indian- 
apolis, for  appellee. 

Willoughby,  J. :  This  was  an  action  commenced  by  appellee 
in  the  Marion  county  superior  court  to  set  aside  and  have  de- 
clared null  and  void  an  order  of  the  appellant  Public  Service 
Commission  of  Indiana  as  follows : 

"It  is,  therefore,  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  Lake  Erie  &  Western  Bailroad  Company  and 
the  Chicago,  Lake  Shore  &  South  Bend  Railway  Company  file 
with  this  Commission  joint  rates  for  the  transportation  of  all 
kinds  of  freight  in  carload  lots  between  points  in  Indiana  on  the 
lines  of  the  Chicago,  Lake  Shore  &  South  Bend  Railway  Com- 
pany to  and  from  points  in  Indiana  on  th^  lines  of  the  Lake  Erie 
&  Western  Railroad  Company  and  make  said  rates  eflfective  in 
not  more  than  sixty  days  from  this  date. 

"That  said  rates  be  reasonable  and  just  rates. 

"That  said  Lake  Erie  &  Western  Railroad  Company  receive 
from  said  Chicago,  Lake  Shore  and  South  Bend  Railway  Com- 
pany all  carload  freight  moving  under  such  joint  tariffs  or  any 
joint  tariffs  fixed  by  this  Commission  destined  to  points  in  In- 
diana on  the  line  of  road  of  said  Lake  Erie  &  Western  Railroad 
Company  and  deliver  to  said  Chicago,  Lake  Shore  &  South  Bend 
Railway  Company  all  such  carload  freight  originating  at  points 
in  Indiana  on  the  line  of  the  Lake  Erie  &  Western  Railroad 
Company  destined  to  points  in  Indiana  on  the  line  of  the  Chicago, 
Lake  Shore  &  South  Bend  Railway  Company. 

"That  said  Chicago,  Lake  Shore  &  South  Bend  Railway  Com- 
pany shall  receive  from  and  deliver  to  said  Lake  Erie  &  Western 
Railroad  Company  all  freight  moving  in  carload  lots  from  points 
in  Indiana  on  one  of  said  roads  to  points  in  Indiana  on  the  line 
of  the  other  of  said  roads. 

"Said  Chicago,  Lake  Shore  &  South  Bend  Railway  Company  is 
ordered  to  supply  a  sufficient  number  of  cars  and  engines  to 
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promptly  meet  the  requirements  af  the  traffic  originated  on  its 
line  and  to  move  promptly  and  deliver  to  destination  all  carload 
freight  transferred  to  it  for  delivery  to  points  on  its  line." 

To  the  complaint  of  appellee  the  appellants  filed  a  general  de- 
nial. A  trial  upon  the  issues  thus  formed  resulted  in  a  finding 
hy  the  Marion  superior  court  in  favor  of  the  appellee.  The  fol- 
lowing judgment  was  rendered : 

"It  is,  therefore,  considered  and  adjudged  by  the  court  that 
the  order  of  the  Public  Service  Commission  of  Indiana,  entered 
on  the  80th  day  of  April,  1917,  a  copy  of  which  is  set  out  in  the 
amended  and  supplemental  complaint  herein,  is  null  and  void, 
and  that  it  be,  and  is  hereby,  set  aside  and  rescinded,  and  that  the 
defendants  and  each  of  them  be,  and  they  are  each  hereby  per- 
petually enjoined  from  enforcing  or  attempting  to  enforce  said 
order." 

A  motion  for  a  new  trial  was  overruled  and  exceptions  taken, 
and  the  appellants  each  severally  and  separately  made  a  motion 
to  modify  the  order  and  judgment  of  the  court.  This  motion  was 
also  overruled.  Appellants  appeal  and  assign  errors  as  follows: 
(1)  The  court  erred  in  overruling  appellants'  motion  for  a 
new  trial;  (2)  the  court  erred  in  overruling  appellants'  motion 
to  modify  the  judgment. 

The  only  specifications  in  the  motion  for  new  trial  are:  First, 
the  decision  of  the  court  in  said  cause  is  not  sustained  by  suffi- 
cient evidence;  and,  second,  the  decision  of  the  court  in  said  cause 
is  contrary  to  law. 

It  is  conceded  that  the  Chicago,  Lake  Shore  &  South  Bend 
Railway  is  an  electric  interurban  railway.  It  will  hereinafter 
be  referred  to  as  the  "interurban." 

[1]  It  is  claimed  by  appellants  that  the  findings  of  fact  made 
by  the  Public  Service  Commission  upon  which  the  order  is 
based  are  conclusive  on  the  Marion  superior  court.  We  do  not 
think  that  this  claim  is  justified  by  reason  or  authority. 

The  court  in  which  the  action  is  brought  does  not  sit  as  a  court 
of  review  to  correct  errors  of  the  Commission ;  but,  on  the  con- 
trary, the  court  in  such  action  is  required  to  hear  the  case  de  novo 
and  determine  it  from  the  evidence  adduced  at  the  trial.  The 
statutes  provide  that  all  such  actions  shall  be  tried  and  determined 
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as  other  civil  actions.  See  Burns'  1914,  §  10052z2 ;  Bums'  1914, 
§  5536. 

In  Public  Service  Comm.  of  Ind.  v.  Cleveland,  0.  0.  &  St.  L. 
Eailway  Co.,  188  Ind.  197.  P.U.E.1919B,  837,  121  N.  E.  116, 
the  court  said: 

^'Appellee  filed  this  action  in  the  Marion  circuit  court  asking 
to  have  said  order  annulled  and  set  aside.  The  trial  in  the  circuit 
court  resulted  in  a  finding  and  judgment  in  favor  of  the  plain- 
tiff by  which  the  order  of  the  Commission  was  adjudged  to  be 
null  and  void.  The  Public  Service  Commission  appealed  from 
this  judgment,  assigning  as  error  that  the  trial  court  erred  in 
overruling  its  motion  for  a  new  trial.  The  reasons  assigned  in 
the  motion  for  a  new  trial  were  that  the  decision  of  the  trial 
court  was  not  sustained  by  sufiicient  evidence,  and  that  such 
decision  was  contrary  to  law. 

*ln  support  of  the  reasons  thus  assigned  it  is  asserted  by  ap- 
pellant that  the  findings  of  fact  made  by  the  Public  Service  Com- 
mission, upon  which  an  order  is  based,  are  conclusive  on  the  court 
if  there  is  substantial  evidence  to  sustain  such  findings.  It  seeks 
to  invoke  the  same  rule  in  favor  of  findings  of  the  Conunission 
which  obtains  in  courts  of  appeal  and  error  in  favor  of \  the  find- 
ings of  trial  courts.  This  contention  cannot  be  sustained,  as  it 
is  out  of  harmony  with  the  entire  spirit  of  the  act  under  which 
such  proceedings  are  conducted.  By  §  6  of  the  Eailroad  Commis- 
sion Act  (Acts  1913,  p.  820 ;  §  5536,  Bums'  1914)  it  is  provided 
that  any  carrier  or  other  party,  dissatisfied  with  any  final  order 
made  by  the  Commission,  may,  after  its  ruling  on  petition  for  re- 
hearing and  within  twenty  days  from  the  date  of  such  ruling, 
begin  an  action  against  the  Commission  in  any  court  of  competent 
jurisdiction  in  any  county  of  this  state  into  or  through  which  any 
carrier  operates  to  suspend  or  set  aside  any  such  order.  It  is 
evident  that  the  court  in  which  an  action  is  brought  does  not  sit 
as  a  court  of  review  to  correct  errors  of  the  Commission ;  but,  on 
the  contrary,  it  is  clear  that  the  court  in  such  action  shall  hear  the 
case  de  novo  and  determine  it  from  the  evidence  adduced  at  the 
trial.  The  same  section  of  the  act  provides  that  in  all  actions  in 
the  courts  of  this  state  authorized  by  this  act  the  rules  of  evi- 
dence shall  be  the  same  as  in  the  trial  of  civil  cases  as  now  pro- 
vided by  law,  excepting  as  otherwise  provided  in  this  act.    Under 
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Similar  statutes,  it  kas  been  decided  that  the  court  in  an  action 
brought  to  set  aside  an  order  of  the  Commission  was  not  bound  by 
the  findings  of  the  Commission,  but  that  it  was  the  duty  of  the 
court  to  determine  the  case  from  a  consideration  of  the  evidence 
adduced." 

See  Interstate  Com.  Comm.  v.  Louisville,  etc.,  R.  R.  Co. 
(1912)  227  U.  S.  88,  33  Sup.  Ct.  185,  57  L.  ed.  431;  Washing- 
ton ex  rel.  Oregon  R.  &  N.  Co.  v.  Fairchild  (1911)  224  TI.  S. 
510,  32  Sup.  Ct.  635,  56  L.  ed.  863;  Indiana  Harbor  Belt  R. 
Co.  V.  Public  Service  Commission,  187  Ind.  660,  P.U.R.1919B, 
968,  121  K  E.  540. 

In  the  case  of  Washington  ex  rel.  Oregon  R.  &  N.  Co.  v. 
Fairchild,  supra,  at  page  526  of  224  U.  S.,  at  page  539  of  32 
Sup.  Ct.  56  L.  ed.  863,  the  court  said : 

"The  act  further  provided  that  after  the  administrative  body 
had  acted  the  carrier  should  have  the  right  to  test  the  lawfulness 
and  reasonableness  of  the  regulation  in  the  superior  court,  where 
every  error  in  rejecting  or  excluding  evidence,  or  otherwise,  could 
be  corrected.  On  that  trial  the  court  was  not  bound  by  the  find- 
ing of  fact,  but,  like  the  Commission,  it  was  obliged  to  weigh  and 
consider  the  testimony  and  to  give  full  effect  to  what  was  estab- 
I  lished  by  the  evidence  since  it  acted  judicially,  'under  an  impera- 

'  tive  obligation,  with  a  sense  of  official  responsibility  for  impartial 

and  right  decision,  which  is  imputed  to  the  discharge  of  official 
duties.'  '* 

[iJ]  In  the  instant  case  the  trial  court  found  that  no  public 
necessity  had  been  shown  to  have  existed  for  the  order  prayed 
i  for  at  the  time  the  petition  was  filed. 

It  appears  from  the  evidence  adduced  that  there  was  no  de- 
•  mand  for  intrastate  commercial  shipments  between  the  two  roads 

I  in  question ;  that  the  territory  in  question  was  sufficiently  sensed 

}  by  railroad  facilities;  that  the  interurban  railway  company  has 

but  few  cars  and  is  not  now  ready  to  bear  its  part  of  the  burden 
of  freight  business  In  northern  Indiana.  It  began  only  a  few 
months  before  this  petition  was  filed  to  haul  freight,  and  the 
testimony  of  its  president,  Mr.  Wilcoxon,  shows  that  the  amount 
of  freight  that  will  be  handled  is  very  largely  conjectural.     In 

one  instance  he  testifies  as  follows : 
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"We  expect  to  get  business  from  a  very  large  number  of  manu- 
facturing establishments." 

But  there  is  no  attempt  to  show  that  these  establishments  would 
ship  over  the  interurban  road  in  car  load  lots. 

Concerning  the  evidence,  we  quote  from  the  opinion  of  the 
trial  judge  as  follows,  viz. : 

"After  a  careful  study  of  the  testimony  the  court  is  impressed 
with  the  idea  that  at  the  time  this  petition  was  filed  before  the 
Public  Service  Commission  the  Chicago,  Lake  Shore  &  South 
Bend  Railway  Company  was  anxious  and  willing  to  go  into  the 
freight  business,  but  that  it  was  not  prepared  to  bear  its  share 
of  the  burdens  of  exchange  of  freights  with  the  steam  roads  with 
which  it  came  in  contact.  It  had  practically  no  equipment  of 
cars,  no  switch  engines,  no  switching  facilities  to  speak  of,  no 
side  tracks  to  amount  to  anything,  but  it  was  possessed  of  the 
determination  to  furnish  all  these  as  rapidly  as  its  freight  busi- 
ness developed. 

"There  was  no  general  demand  from  shippers  in  Northern 
Indiana  that  could  use  the  lines  of  the  interurban  company  for 
the  purposes  set  forth  in  the  petition.  There  is  proof  that  some 
part  of  the  public  would  be  convenienced  by  the  arrangement 
prayed  for  in  the  petition,  but  in  the  opinion  of  this  court  not  a 
sufficient  number  to  justify  calling  it  a  public  necessity.    .    .    . 

"The  fact  that  the  evidence  cleai'ly  shows  that  the  shippers  of 
Northern  Indiana  were  making  no  demand  has  weight  with  this 
court  upon  the  question  of  public  necessity.  There  is  no  doubt 
that  to  grant  the  prayer  of  the  petition  would  inure  to  the  benefit 
of  the  interurban  company,  but  that  is  not  the  criterion  as  the 
court  views  it.  It  must  be  a  public  necessity  existing  outside  of 
the  interurban  company. 

"It  is  also  very  clear  from  the  testimony  of  Mr.  Wilcoxon  that 
Northern  Indiana  is  full  of  railroads,  and  they  have  shipping 
arrangements  among  themselves  that  would  seem  to  cover  every 
reasonable  contingency  that  might  arise  for  the  transport  of 
freight.  This  being  the  case,  the  court  must  take  this  into  con- 
sideration in  making  up  its  mind  on  the  question  of  public  neces- 
sity. One  more  railroad  may  help  a  few  shippers,  but  the  *pul>- 
lic  necessity'  that  must  arise  concerns  the  entire  commercial  com- 
munity. And  if  Northern  Indiana  is  already  "full  of  railroads 
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with  shipping  facilities  such  as  the  evidence  clearly  shows,  it 
will  only  divide  the  profits  by  installing  another  railroad,  instead 
of  helping  legitimate  public  necessity. 

"The  court  is  impressed  with  the  fact  that  out  ©f  the  thousands 
of  shippers  in  Northern  Indiana  only  two  or  three  testified  before 
the  Public  Service  Commission  in  the  interest  of  the  petition  of 
the  interurban  company.  If  there  were  such  general  incon- 
venience, as  is  insisted  on,  why  were  not  more  shippers  produced 
before  the  Ck)mmission?  The  whole  case  seems  to  rest  almost 
exclusively  upon  generalities  and  rather  vague  deductions." 

In  the  case  of  State  of  Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  v.  Railroad  Commission  (Fairchild)  supra,  it  was  held 
that— 

An  adequate  opportunity  to  defend  will  not  sustain,  as  afford- 
ing due  process  of  law,  an  order  of  a  State  Railway  Commission 
requiring  trackage  connections  between  competing  railway  com- 
panies for  the  interchange  of  business,  if  the  order  was  arbitrary 
or  unreasonable,  and  not  justified  by  any  public  necessity. 

The  place  and  persons  interested,  the  volume  of  business  to  be 
affected,  and  the  saving  in  time  and  expense  by  the  shipper  as 
against  the  cost  and  loss  to  the  carrier  must  be  considered  in  de- 
termining the  reasonableness  of,  and  the  public  necessity  for,  an 
order  of  a  State  Railroad  Commission  requiring  trackage  con- 
nections for  the  interchange  of  business. 

In  the  instant  case  there  is  no  proof  of  inadequate  service  and 
no  proof  of  public  complaint  or  a  public  demand.  There  is  no 
substantial  evidence  to  show  what  business  would  be  routed  over 
the  connections  prayed  for  in  the  petition ;  nor  is  there  any  satis- 
factory evidence  what  saving  would  come  to  the  public  by  such 
enforced  interchange  of  freight.  There  is  no  evidence  as  to  the 
expense  to  the  Lake  Erie  &  Western  Railway  Company  this  en- 
forced interchange  would  entail,  nor  any  evidence  of  any  special 
benefits  to  said  company,  nor  to  the  general  public.  The  order 
was  not  justified  by  evidence  showing  a  public  necessity.  See 
Chicago,  Indianapolis  &  Louisville  R.  Co.  v.  Public  Service 
Commission,  188  Ind.  334,  121  N.  E.  276,  123  N.  E.  465.  The 
decision  of  the  trial  court  is  sustained  by  the  evidence  and  is  not 
contrary  to  law. 

[3]  Appellants  say  the  court  erred  in  overruling  their  motion 

P.U.R.1922C. 


Digitized  by  VjOOQ IC 


348  INDIANA  SUPREME  COURT. 

to  modify  the  judgment.     The  motion  to  modify  the  judgment, 
omitting  the  formal  parts  thereof,  is  as  follows : 

"Come  now  the  defendants  Public  Service  Commission  and  the 
Chicago,  Lake  Shore  &  South  Bend  Railway  Company  and 
separately  and  severally  move  that  the  order  and  judgment  here- 
in entered  be  modified  as  follows  by  adding  the  words :  'Without 
prejudice  to  the  right  of  the  defendant  Chicago,  Lake  Shore  & 
South  Bend  Eailway  Company  to  make  other  application  or  com 
plaint' against  the  plaintiff,  the  Lake  Erie  &  Western  Railway 
Company,  hereinafter  for  the  establishment  of  through  and  joint 
rates  on  the  respective  lines.'  " 

This  motion  does  not  state  any  reason  for  the  modification 
asked.  The  trial  court  is  entitled  to  know  on  what  grounds  the 
motion  to  modify  a  judgment  is  based  and  be  given  an  opportunity 
to  correct  the  error,  if  any ;  otherwise  it  may  be  overruled  without 
error.  Ricketts  v.  Dorrell,  59  Ind.  427;  Murphy  v.  Teter,  56 
Ind.  545 ;  Hay  v.  State,  58  Ind.  337 ;  People  ex  rel.  Akin  v. 
Kipley,  167  111.  638,  48  K  E.  688;  Borror  v.  Carrier,  34  Ind. 
App.  353,  73  N.  E.  123;  Douglas  v.  Indianapolis  &  N.  W. 
Traction  Co.  37  Ind.  App.  332,  76  N.  E.  892;  Zink  v.  Zink,  56 
Ind.  App.  677,  106  X.  E.  381 ;  Poehlmann  v.  Kennedy,  48  Cal. 
201. 

No  error  appears  in  the  record. 

Judgment  affirmed. 

Travis,  J.,  concurs  in  result. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

EE  INDIANA  BELL  TELEPHONE  COMPANY. 

[No.  6110.] 

Pleadings  —  Dismissal  —  Vnsupported  allegations, 

1.  An  answer  filed  in  a  telephone'  rate  investigation  charging  a 
telephone  utility  with  fraud,  conspiracy,  and  other  violations  of  the 
criminal  law,  but  unsupported  by  evidence,  should  be  dismissed  and 
struck  from  the  files  on  motion  by  the  utility. 

Evidence  —  Intercorporate  relations  —  Telephones  —  Bate  case, 

2.  The  fact  that  a  parent  telephone  company  pays  substantial 
dividends  and  has  paid  such  dividends  for  many  years  has  nothing 
whatever  to  do  with  a  case  involving  the  rates  of  a  subsidiary. 
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Betum  •—  Powers  of  Commission  —  Em,ergency, 

3.  A  Commission  must  grant  a  telephone  company  such  relief  as 
will  abate  an  emergency  if  it  is  known  to  exist,  or  avert  it  if  it  is 
found  to  be  impending,  and  the  Commission  has  no  discretion  in  the 
matter. 

Beiurn  —  Emergency  — >  What  constitutes  — >  Telephone  consolidation. 

4.  An  emergency  calling  for  Commission  investigation  exists  after 
the  unification  of  telephone  companies  when  existing  orders  make  no 
provision  whatever  for  rates  for  automatic  subscribers  to  be  served 
after  the  unification  is  completed. 

Consolidation  ^  Telephone  companies  ^  Beneficial, 

5.  The  unification  of  two  telephone  systems  operating  in  a  single 
city  is  wise  and  economical  business,  of  certain  present  and  future 
benefit  to  the  public. 

Vepreciaiion  ^  Telephones  ^  Amount, 

6.  A  depreciation  rate  of  5  per  cent  for  a  telephone  company  can- 
not be  considered  excessive. 

Bepreciation  —  Reserve  —  Evidence  of  reasonableness  —  Telephones. 

7.  The  fact  that  the  realized  depreciation  of  a  telephone  utility 
has  amounted  to  approximately  50  per  cent  of  the  amount  set  aside 
tends  to  establish  the  reasonableness  of  the  depreciation  rate. 

Apportionment  —  Telephones  — >  Tolls, 

8.  A  toll  contract  giving  a  local  telephone  company  all  of  the 
toll  revenue  for  messages  originating  on  its  lines,  carried  over  its 
lines,  and  delivered  by  its  exchanges  and  giving  it  about  27  per  cent 
of  all  the  toll  revenue  collected  by  it  on  messages  originating  on  its 
lines  destined  to  points  necessitating  the  carrying  of  the  message  by 
a  toll  company,  was  held  to  be  on  a  fair  basis. 

Betum   —   Operating   expense   —   Paytnent   to   parent   company   — 
Telephones, 

9.  The  rental  value  of  sets  of  telephone  instruments  rented  to  a 
local  company  by  the  American  Telephone  &  Telegraph  Company  is 
at  least  $1.08  per  set  per  year  and  an  allowance  of  that  amount  as 
an  operating  expense  is  reasonable  in  place  of  the  4^  per  cent  of  gross 
revenue  provided  for  in  the  licensee  contract. 

Beturh  ^  Reasonableness  ^  Attraction  of  capital, 

10.  A  telephone  company  must  earn  a  return  sufficient  to  attract 
capital,  either  by  an  adjustment  of  rates,  or  by  greater  economy  of 
operation,  or  both. 

Bates  —  Telephones  — >  Residence  service  —  Flat  and  measured. 

11.  Resident  telephone  subscribers  who  desire  to  economize  should 
be  allowed  limited  service,  while  those  who  use  the  service  to  a 
greater  extent  than  the  average  or  demand  special  services  and 
facilities  should  pay  more,  either  in  a  larger  flat  rate  or  by  a  mes- 
sage rate. 

Bates  —  Telephones  —  Measured  service  — >  Operating  costs, 

12.  Measured  telephone  service  is  a  step  towards  eliminating  dis- 
crimination between  small  and  large  users,  since  the  cost  of  furnish- 
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ing  the  service  should  he  charged  mgainst  the  subscribers  as  nearlj 
as  possible  in  accordance  with  the  cost  of  furnishing  the  service  to> 
each   subscriber,  the  principal   cost   of   furnishing  the   service   being 
the  handling  of  the  calls. 
Betum  —  Reasonablenesa  — >  Economic  amdUiona. 

13.  There  are  important  differences  between  public  utility  and 
private  business  whidi  make  it  improper  to  require  a  public  utility 
to  forego  all  earnings  on  the  investment  at  a  time  when  other  business 
is  slack  and  suffering  loss. 

Return  —  Telephones  —  Reasonahleneea  —  Service  —  Unifieati&n. 

14.  Although  a  telephone  company  was  held  to  be  entitled  to  a 
return  of  7  per  cent,  it  was  granted  rates  producing  a  return  not  to 
exceed  2.9  per  cent  on  account  of  poor  service,  mismanagement,  in- 
creased operating  expenses  resulting  from  unification  of  systems,  and 
other  factors. 


BeHtm  —  Operating  expenses  —  Telephonee  —  Salaries  and  wages. 

Statement  that  the  cost  of  labor  is  more  than  80  per  cent  of  a 
telephone   company's   operating   expense    outside   of   depreciation    and 
taxes,  p.  359. 
Betum  —  Operating  expenses  —  Payments  to  supply  company  — > 
Telephones, 

Discussion  of  payments  by  a  telephone  company  to  the  Western 
Electric  Company  for  materials  and  equipment,  p.  361. 
Intercorporate  relations  —  Telephone  company  —  Advantages  to  sub' 
sidiary. 

Discussion  of  the  advantages  accruing  to  a  local  telephone  com- 
pany because  of  its  relations  with  a  parei\^  company  which  supports 
it  financially,  p.  373. 

[January  26,  1922.] 

Petition  for  temporary  emergency  telephone  rates;  rate 
schedule  authorized. 

Appearances :  Miller,  Dailey  and  Thompson,  by  Mr.  Thomp- 
son; Pickens,  Moores,  Davidson  and  Pickens,  by  Mr.  Davidson, 
for  petitioner;  Taylor  E.  Groninger,  Corporation  Counsel,  for 
the  City  of  Indianapolis;  T.  Ernest  Maholm  and  Ira  C.  Keohne, 
their  attorneys,  for  certain  subscribers;  Earl  J.  Askren,  Attor- 
ney, for  the  town  of  Southport. 

Van  Auken,  Commissioner :  Public  hearing  held  at  the  State 
House  commencing  Wednesday,  January  4,  1922. 

The  petition  is  for  temporary  emergency  rates,  and  the  ma- 
terial averments  thereof  are  as  follows : 

1,  That  the  petitioner  is  a  corporation  organized  under  the 
laws  of  the  state  of  Indiana,  having  its  principal  place  of  busi- 
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ness  at  Indianapolis^  and  is  a  public  utility  within  the  purview 
of  the  Shively-Spencer  Utility  Ck)mmission  Act,  and  is  engaged 
in  furnishing  telephone  service  to  the  public  at  the  city  of  Indian- 
apolis and  elsewhere  in  the  state  of  Indiana* 

2.  That  prior  to  April  1,  1920,  the  Central  Union  Telephone 
Company,  the  predecessor  of  petitioner,  and  the  Indianapolis 
Telephone  Company,  as  competitors,  each  owned  and  operated  a 
telephone  exchange  plant  at  said  city  of  Indianapolis,  said  sys- 
tems being  known  as  "manuel"  and  "automatic,"  respectively. 

3.  That  by  the  authority  of  the  Public  Service  Commission  of 
Indiana  the  Central  Union  Telephone  Company  purchased  the 
property  of  the  Indianapolis  Telephone  Company  and  was  or- 
dered by  the  Commission  to  make  physical  connection  between 
the  said  telephone  systems  and  to  complete  the  unification  of 
service  without  unnecessary  delaj^ 

4.  That  by  authority  of  an  order  of  this  Commission  the  peti- 
tioner purchased  the  property  of  the  Central  Union  Telephone 
Company,  including  the  property  formerly  owned  by  the  Indi- 
anapolis Telephone  Company,  and  since  April  1,  1920,  has 
operated  both  of  said  systems,  has  complied  with  the  orders  of 
the  Commission  in  relation  to  the  unification  of  service,  and  has 
expended  more  than  one  million  dollars  in  making  the  physical 
connection  of  said  properties,  which  now  is  designed  to  be  made 
complete  on  or  about  January  21,  1922. 

5.  That  since  March  1,  1920,  pursuant  to  the  provisions  of 
an  order  of  this  Commission  approved  February  9,  1920,  there 
has  been  in  effect  a  certain  schedule  of  rates,  tolls,  and  charges 
upon  which  "manuoi"  telephone  service  at  the  city  of  Indian- 
apolis was  furnished  by  petitioner's  predecessor,  the  Central 
Union  Telephone  Company,  prior  to  April  1,  1920,  and  in  ac- 
cordance with  which  schedule  such  service  has  been  furnished  by 
the  petitioner  since  April  1,  1920. 

That  since  March  2,  1909,  there  has  been  in  effect  a  certain 
schedule  of  rates  for  service  supplied  by  the  Indianapolis  Tele- 
phone Company,  and  in  conformity  with  which  "automatic"  tel- 
ephone service  has  been  furnished  by  the  petitioner  since  April 
1,  1920. 

6.  That  in  its  order  of  February  9,  1920    (P.U.R.1920B, 

813),  the  Commission,  among  other  things,  and  for  the  purpose 
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of  the  particular  case  then  before  it,  made  a  tentative  Taluation 
of  the  exchange  property  of  the  petitioner  at  Indianapolis  (then 
owned  by  the  petitioner's  predecessor),  fixed  a  rate  of  depreci- 
ation, estimated  the  annual  revenues  and  the  annual  require- 
ments of  the  petitioner,  and  authorized  rates  for  service  which 
were  designed  to  produce  a  return  of  7  per  cent  upon  the  tenta- 
tive valuation  fixed  by  the  Commission  in  said  order.  The 
petitioner  does  not  tender  an  issue  for  a  review  in  this  proceed- 
ing of  said  finding  and  order,  but  alleges  in  relation  thereto  as 
follows : 

That  said  tentative  valuation  of  the  telephone  exchange  prop- 
erty at  Indianapolis  then  under  consideration  by  the  Commission 
and  now  owned  by  the  petitioner,  was,  and  is,  wholly  insufficient. 

That  the  rate  and  amount  of  depreciation  provided  by  said  or- 
der was,  and  is,  adequate. 

That  the  Commission's  own  estimate  of  annual  revenues  and 
of  annual  requirements  of  the  Indianapolis  exchange  showed 
even  then  that  the  rates  provided  by  said  order  would  produce 
revenues  less  than  the  requirements  at  said  exchange  in  the  sum 
of  $64,418.12. 

That  the  rate  of  return  which  said  order  was  designed  to  pro- 
duce was  not  and  is  not  a  fair  rate  of  return.  That  even  such 
insufficient  rate  of  return  has  not  been  realized  even  when  com- 
puted upon  such  insufficient  tentative  valuation,  and  upon  the 
actual  cost  of  net  additions  made  to  the  Indianapolis  exchange 
property  since  said  tentative  valuation  was  found. 

7.  That  said  order  of  February  9,  1920,  was  entered  by  the 
Commission  in  the  expectation  that  prices  of  labor  and  material 
necessary  to  the  operation  of  telephone  properties  would  recede, 
and  that  the  rates  provided  in  said  order  would  be  sufficient.  On 
the  contrary,  since  said  order  was  entered  rates  of  interest  have 
advanced,  the  prices  of  materials  have  not  been  substantially 
diminished,  and  the  cost  of  labor  of  the  character  required  in  the 
operation  of  telephone  properties  has  not  decreased. 

That  the  rates  provided  by  said  order  of  February  9,  1920, 
under  which  "manual"  service  has  been  rendered,  and  the  rates 
now  in  force  under  which  "automatic"  service  has  been  fur- 
nished, have  not  yielded  to  the  petitioner  revenue  sufficient  to 
pay  operating  expenses,  and  have  produced  nothing  whatever  for 
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a  return  upon  the  property  of  the  petitioner  at  its  Indianapolis 
exchange,  although  based  upon  the  insuflScient  tentative  valu- 
ation aforesaid  and  the  actual  cost  of  net  additions  to  the  peti- 
tioner's exchange  property  since  said  tentative  valuation  was 
made.  That  after  the  consolidation  of  said  telephone  systems  at 
the  city  of  Indianapolis  the  rates  authorized  by  said  order  ol 
February  9,  1920,  when  applied  to  such  tentative  valuation 
aforesaid,  and  the  actual  cost  of  subsequent  net  additions, 
will  not  produce  annual  revenues  sufficient  to  pay  even  the  ex- 
pense of  operating  said  properties  when  combined,  and  will  not 
be  sufficient,  by  the  sum  of  approximately  one  million  dollars, 
to  yield  even  a  7  per  cent  return  upon  such  insufficient  tentative 
vahiation  together  with  the  actual  cost  of  such  net  additions. 

8.  That  on  June  28,  1921,  the  petitioner  filed  its  petition  in 
this  cause,  asking  the  approval  of  a  certain  schedule  of  rates 
which  are  designed  to  yield  a  fair  return  upon  the  fair  value  of 
the  petitioner's  exchange  property  at  the  city  of  Indianapolis. 
That  a  financial  statement  was  filed  by  the  petitioner  showing 
the  revenues  and  expenses  of  the  Indianapolis  exchange,  and  that 
an  inventory  and  appraisal  of  the  property  at  such  exchange 
were  filed  by  the  petitioner  with  the  Commission.  That  an  audit 
of  the  books  of  the  petitioner,  covering  the  operations  at  said 
exchange,  has  not  yet  been  completed,  that  no  appraisal  of  the 
petitioner's  property  at  Indianapolis  has  been  made  by  the  Com- 
mission's staff  of  engineers,  and  that  said  cause  has  not  been  set 
for  trial.  That  if  such  examinations,  investigations,  and  ap- 
praisals should  cause  delay  in  the  trial  of  this  cause  upon  the 
issues  tendered  by  the  original  petition  herein,  such  delay,  in 
the  event  no  relief  is  granted  to  the  petitioner  in  the  meantime, 
will  cause  further  great  and  serious  damage  to  the  petitioner  and 
will  result  in  injury  to  the  petitioner's  business  and  to  the  in- 
terests of  the  people.  That  with  the  rates  and  charges  now  in 
force  it  is  impossible  for  the  petitioner  to  obtain  additional  cap- 
ital to  make  additions  and  extensions  necessary  to  care  for  the 
growth  of  petitioner's  business  at  Indianapolis  or  to  furnish  that 
commodity  most  essential  to  the  public — the  highest  character  of 
telephone  service. 

9.  That  in  its  order  of  February  9,  1920,  above  referred  to, 
the  Commission  said :    "Upon  the  complete  unification  of  service  . 
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at  Indianapolis  an  entire  new  rate  structure  will  be  necessary. 
The  rates  provided  in  this  order  are,  therefore,  temporary  and 
will  be  continued  until  such  unification  is  completed.'*  That 
petitioner  is  now  about  ready  to  complete  such  unification,  where- 
upon, by  the  terms  of  said  order,  the  rates  therein  approved  will 
cease  to  be  effective.  That  such  new  rate  structure  urgently  is 
required,  and  an  increase  in  existing  rates  must  be  made  to  en- 
able the  petitioner  properly  to  operate  said  properties  when  com- 
bined, and  to  realize  from  such  operation  at  least  a  partial  re- 
turn upon  the  fair  value  of  the  petitioner's  property  at  said  ex- 
change. That  such  relief  is  necessary  to  preserve  the  property 
of  the  petitioner  from  confiscation  and  to  protect  the  interests  of 
the  public. 

10.  That  for  the  reasons  stated  an  emergency  exists  for  the 
temporary  alteration  and  amendment  of  the  rates,  tolls,  and 
charges  now  in  force  for  service  rendered  by  the  petitioner  at 
its  Indianapolis  exchange  in  order  to  prevent  injury  to  the  busi- 
ness of  the  petitioner  and  to  the  service  which  the  petitioner  is 
required  to  furnish  to  the  public. 

Attached  to  and  made  a  part  of  the  petition  as  Exhibit  *'A" 
is  a  schedule  of  the  present  rates  for  automatic  service  and  the 
present  rates  for  manual  service,  which  schedules  of  rates  are  in 
the  following  words  and  figures:  [Kate  schedules  omitted  as 
not  of  general  interest] 

The  matters  involved  in  this  case  may  be  divided  into  two 
main  divisions,  each  of  which  may  be  divided  into  several  sub- 
divisions. 

In  the  first  main  division'  may  be  grouped  the  points  that 
under  the  law  are  material  and  pertinent,  as  follows : 

(1)  The  character  of  service  rendered  by  petitioner. 

(2)  Its  revenues:  a.  Revenue  from  present  manual  rates, 
b.  Revenue  from  present  automatic  rates,  c.  Revenue  from 
present  manual  rates  after  unification,  d.  Revenue  from  pro- 
posed rates,  e.  Effect  of  proposed  rates  on  the  number  of  sub- 
scribers, f.  Effect  of  any  increase  on  the  number  of  subscribers, 
g.  Revenue  from  tolls,    h.  Apportionment  of  toll  revenue. 

(3)  Its  operating  expenses :  a.  Operating  expense  other  than 
depreciation  and  taxes*     b.  Taxes,  c  Depreciation,     d.  Rental 
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of  receivers,  transmitters  and  induction  coils,     e.  Salaries  and 
wages,    f.  Material  prices,    g.  Western  Electric  prices. 

(4)  Property  value:  a.  Value  found  in  order  of  February  9, 
1921.  b.  Cost  of  property  purchased,  c.  Cost  of  property  add- 
ed to  manual  system,  d.  Cojst  of  property  added  to  automatic 
system,  e.  Cost  of  unification,  f.  Whether  all  of  the  property 
included  above  is  used  and  useful. 

(5)  Rate  of  return. 

In  the  second  main  division  may  be  grouped  the  points  that 
under  the  law  are  not  directly  material  or  pertinent,  but  which, 
nevertheless,  may  be  discussed  for  the  reason  that  they  are  gen- 
erally, though  mistakenly,  believed  to  be  directly  involved. 

(1)  Dividends  paid  by  the  American  Telephone  and  Tele- 
graph Company  on  its  stock. 

(2)  Revenue  derived  by  the  American  Telephone  &  Telegraph 
Company  from  the  Indiana  Bell  for  toll  services. 

(3)  The  American  Telephone  &  Telegraph  toll  system. 

(4)  Revenue  derived  by  the  American  Telephone  &  Telegraph 
Company  from  the  Indiana  Bell  under  the  license  contract. 

(5)  Relationship  of  the  Indiana  Bell,  American  Telephone  & 
Telegraph  and  the  Western  Electric. 

(6)  Who  owns  the  American  Telephone  &  Telegraph  stock, 

(7)  American  Telephone  &  Telegraph  revenues.  ^ 

(8)  Relationship  of  the  Indiana  Bell  business  to  the  wholej 
American  Telephone  &  Telegraph  business. 

(9)  Telephone  rates  in  other  cities. 

(10)  Prior  telephone  rates  in  Indianapolis. 

Answers  of  Respondents, 

Subsequent  to  the  filing  of  the  petition  herein  and  prior  to  the 
hearing,  the  city  of  Indiapolis  by  its  corporation  council  filed 
written  objection  to  the  granting  of  petition,  for  reasons  therein 
set  forth. 

A  written  answer  opposing  the  proposed  increase  in  telephone 
rates  was  filed  by  Ira  Charles  Koehne,  representing  certain  sub- 
scribers. Thereupon  the  petitioner  filed  written  motion  to  dis- 
miss and  strike  from  the  files  the  answer  of  Mr.  Koehne  for  the 
reason  that  said  answer  charges  fraud,  conspiracy,  and  violations 
of  law,  charges  which  require  strict  proof,  and  that  said  answer 
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is  not  supported  by  any  evidence  showing  or  tending  to  show  that 
such  charges  are  true. 

[1]  The  answer  filed  by  Mr.  Koehne  above  referred  to  does 
charge  the  petitioner  with  fraud,  conspiracy,  and  other  violations 
of  the  criminal  law.  Nothing  whatever  was  offered  by  Mr. 
Koehne  and  nothing  appears  in  the  evidence  showing  or  tending 
to  show  that  the  allegations  of  his  answer  are  true.  The  Com- 
mission, therefore,  should  and  does  now  sustain  the  motion  of 
petitioner  to  dismiss  and  strike  from  the  files  the  answer  filed  by 
Mr.  Koehne  above  referred  to. 

Protests. 

The  Commission  has  received  more  than  two  thousand  pro- 
tests, remonstrances,  and  threats  concerning  this  case.  Included 
in  the  total  of  communications  received  are  a  large  number  of 
anonymous  communications,  which,  of  course,  deserve  no  answer. 
A  hundred  or  more  letters  have  been  received,  enclosing  a  copy 
of  a  circular  of  a  certain  bond  stock  house,  offering  the  stock  of 
the  American  Telephone  and  Telegraph  Company  for  sale  at  $115 
per  share  and  stating  that  such  stock  will  pay  $9  in  dividends 
per  year.  A  considerable  number  of  communications  have  been 
received  commending  the  service  of  the  telephone  company  and 
advocating  fair  treatment  and  a  reasonable  return  on  the  prop- 
erty valua  All  signed  communications  have  been  acknowledged 
and  filed. 

American  Telephone  <6  Telegraph  Company's  Dividends. 

[2]  The  fact,  which  is  well  known  to  the  Commission,  that 
the  stock  of  the  American  Telephone  &  Telegraph  Company  pays 
9  per  cent  dividends,  and  that  such  stock  has  paid  div^dends  for 
forty  years  or  more,  has  nothing  whatever  to  do  with  this  case. 

It  is  true  that  the  stock  of  the  American  Telephone  &  Tele- 
graph Company  has  a  present  market  value  of  about  $115  p.T 
$100  share,  and  that  such  stock  is  paying  dividends  of  $9  per 
share  per  year.  It  is  also  true  that  each  of  such  shares  of  stock 
represents  an  actual  property  investment  of  something  over  $136. 
These  points  are  not  material  in  this  case  and  do  not  in  the  slight- 
est degree  affect  the  rates  of  the  subscribers  of  the  Indiana  Bell. 
It  might,  however,  be  interesting  to  note  that  the  stock  of  the 
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American  Telephone  &  Telegraph  Company  is  held  by  approxi- 
mately 150,000  different  stockholders,  no  one  of  whom  holds  as 
much  as  1  per  cent  of  such  stock,  practically  all  of  whom  are  peo- 
ple in  moderate  circumstances  and  a  large  number  of  whom  are 
residents  and  citizens  of  Indiana. 

Siattis  of  Case. 

The  Commission,  in  its  order  of  February  9,  1920  (P.U.E. 
1920B,  813),  authorizing  the  rates  now  in  effect  at  Indianapolis, 
had  the  following  to  say  concerning  such  rates : 

"A  slight  increase  in  rates  is  justified  at  Indianapolis.  Tho 
consolidation  and  unification  of  the  systems  of  the  Central  Union 
Telephone  Company  and  the  Indianapolis  Telephone  Company 
is  now  pending,  and  an  agreement  for  the  purchase  of  the  prop- 
erty of  the  Indianapolis  Telephone  Company  has  already  been 
entered  into.  The  consolidation  of  these  two  systems  is  urgently 
needod  and  should  not  be  delayed.  Upon  the  complete  unifica- 
tion of  service  at  Indianapolis  an  entire  new  rate  structure  will 
be  necessary.  The  rates  provided  in  this  order  are  therefore  tem- 
porary, and  will  be  continued  until  such  unification  is  com- 
pleted.'^ 

This  case  is  filed  under  the  emergency  section  of  the  Public 
Service  Commission  Act,  which  reads  as  follows : 

''(122)  The  Commission  shall  have  power,  when  deemed  by 
it  necessary,  to  prevent  injury  to  the  business  or  interests  of  the 
people,  or  any  public  utility  of  this  state,  in  case  of  any  emer- 
gency to  be  judged  of  by  the  Commission,  to  temporarily  alter, 
amend,  or  with  consent  of  the  public  utility  concerned,  suspend 
any  existing  rates,  schedules  and  order  relating  to  or  affecting 
any  public  utility  or  part  of  any  public  utility  in  this  state. 
Such  rates  so  made  by  the  Commission  shall  apply  to  one  (1)  or 
more  of  the  public  utilities  in  this  state  or  to  any  portion  thereof 
as  may  be  directed  by  the  Commission,  and  shall  take  effect  at 
such  time  and  remain  in  force  for  such  length  of  time  as  may 
be  prescribed  by  the  Commission." 

[3]  It  is  the  duty  of  the  Commission  promptly  to  hear  and 
determine  this  case.  If  the  evidence  shows  that  an  emergency 
exists  which  threatens  injury  to  the  business  or  interests  of  the 
people,  or  to  the  business  or  interests  of  the  utility,  the  Commis- 
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sion  has  no  discretion  in  the  matter.  It  must  proceed  to  give 
such  relief  as  will  abate  the  emergency  if  it  is  found  to  exist,  or 
avert  it  if  it  is  found  to  be  impending. 

[4]  The  completion  of  the  unification,  which  is  expected  by 
Pebruary  1st,  of  itself  creates  an  emergency  situation  as  to  the 
rates.  The  existing  orders  make  no  provision  whatever  for  any 
rates  of  any  kind  or  character  for  the  automatic  subscribers  after 
the  unification  is  completed.  The  least  the  Commission  could  do 
by  way  of  adjustment  of  rates,  would  be  to  put  the  automatic 
subscribers  on  the  schedule  of  rates  now  applicable  to  manual 
subscribers.  It  is  obvious  that  after  unification,  when  all  sub- 
scribers, both  automatic  and  manual,  have  exactly  the  same  serv- 
ice, that  a  schedule  of  rates  should  be  in  effect  applicable  alike  to 
*  II  of  such  subscribers  both  automatic  and  manual,  without  dis- 
crimination. 

The  orders  now  in  effect  may  also  fairly  be  construed  to  mean 
that  the  present  rates  for  manual  subscribers  shall  expire  when 
the  unification  is  complete.  It  was  the  understanding. and  the 
intention  of  the  Commission  when  the  last  rate  order  was  issued, 
that  as  soon  as  unification  was  completed  a  new  and  revisefd 
schedule  of  rates  would  be  and  should  be  prescribed. 

The  original  petition  filed  June  28,  1921,  asks  the  Commis- 
sion to  authorize  considerably  higher  rates  than  the  rates  prayed 
for  in  this  emergency  petition.  This  being  an  emergency  order 
on  an  emergency  petition,  necessarily  the  rates  are  more  or  less 
temporary  in  character.  The  Commission  in  due  time  will  de- 
termine the  merits  of  the  original  petition.  In  that  proceeding 
full  consideration  will  again  be  given  to  the  value  of  the  prop- 
erty, the  license  contract,  the  rate  of  depreciation,  rate  of  return, 
the  toll  contracts  and  revenues,  the  Western  Electric  prices,  and 
various  other  phases  of  the  matter.  The  investigation  by  the 
Commission's  own  agents,  which  has  been  in  progress  for  several 
months,  will  continue  until  the  final  hearing  and  determination 
of  the  original  case. 

The  Commission  realizes  the  importance  of  this  case.  It^ 
staff  of  expert  accountants,  rate  men  and  special  agents  have  de- 
voted several  months  to  a  thorough  and  painstaking  investigation 
of  every  phase  of  the  matter.  The  Commission  is  most  reluctant 
to  increase  any  public  utility  rate  at  this  time.     The  evidence 
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must  be  complete  and  positiva  The  necessity  must  be  estab- 
lished beyond  a  doubt.  If  the  evidence  is  complete  and  positive 
and  the  necessity  for  an  increase  of  rates  is  established  beyond  a 
doubt,  then  there  is  nothing  for  the  Commission  to  do  but  follov; 
the  plain  mandate  of  the  law. 

This  case  is  singularly  free  from  points  of  serious  controversy. 
The  character  of  service  generally  in  the  Indianapolis  Exchange 
area  is  excellent.  The  value  of  the  property  is  not  involved,  for 
petitioner,  in  this  emergency  case,  is  asking  only  for  a  return 
based  on  the  tentative  value  heretofore  found,  plus  the  additions 
at  cost  The  rate  of  depreciation  is  not  involved,  for  petitioner 
is  asking  only  for  the  rate  heretofore  allowed,  such  rate  being  the 
minimum  that  could  be  seriously  considered.  There  is  no  ques- 
tion about  the  amount  of  the  depreciable  property.  The  pay- 
ment by  the  Indiana  Bell  to  the  American  Telephone  &  Tele- 
graph Company  of  the  4^  per  cent  under  the  license  contract  is 
eliminated  from  the  case.  Petitioner  asks  only  for  an  allow- 
ance as  an  operating  expense  of  the  rental  value  of  the  instru- 
ments, and  nothing  less  rightfully  could  be  authorized.  There  is 
no  question  about  the  accuracy  or  completeness  of  the  audits  pro- 
duced by  the  Commission's  accountants. 

Service. 

The  one  serious  criticism  of  the  service  of  petitioner  concerns 
the  number  of  applications  for  serivce  on  file  and  the  length  of 
time  such  applications  have  been  pending.  There  are  a  consider- 
able number  of  applications  pending,  and  some  of  them  have  been 
pending  for  an  unreasonable  length  of  time.  The  evidence 
shows  that  these  deferred  applications  are  almost  all  for  manual 
service  and  that  the  manual  equipment  at  certain  exchanges  is 
in  use  to  its  maximum  capacity.  This  condition  will  be  rem- 
edied as  soon  as  the  unification  is  complete,  after  which  there  will 
be  ample  facilities  to  take  care  of  all  applications  for  service  at 
all  exchanges. 

Operating  Expenses. 

Ihe  present  rates  were  established  on  the  basis  of  expenses  for 
the  year  1918,  plus  certain  pending  increases  in  labor  only.     It 
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was  believed  at  that  time  that  such  rates  would  yield  a  fair  re- 
turn to  petitioner  if  some  reduction  could  be  made  in  operating 
costs.  Since  1918  operating  costs  have  enormously  increased. 
The  peak  of  cost  was  1920.  Since  1920  there  has  been  little 
change  in  the  scale  of  wages  paid  by  petitioner.  The  starting 
wage  of  operators  has  been  cut  from  $14  to  $12  per  week.  Some 
skilled  employees  were  increased  during  1921.  A  considerable 
saving  has  been  effected  by  a  decrease  in  the  number  of  em- 
ployees. A  great  saving  has  been  effected  by  the  increased  eflS- 
ciency  of  the  labor.  The  cost  of  labor  is  more  than  80  per  cent 
of  petitioner's  total  operating  cost  outside  of  depreciation  and 
taxes.  Petitioner  is  not  at  this  time  contemplating  further  re- 
duction in  wages.  Wages  of  telephone  employees  never  were  in- 
creased to  the  heights  enjoyed  by  labor  in  other  fields.  The  Com- 
mission has  before  it  the  scale  of  wages  now  paid  by  petitioner 
for  all  classes  of  its  labor,  including  operators.  It  is  not  within 
the  province  of  the  Commission  to  suggest  what  wages  shall  be 
paid  by  a  public  utility.  It  is  within  the  province  of  the  Com- 
mission to  state  the  fact  that  the  wages  paid  by  this  utility  to  its 
employees  at  this  time  are  reasonable  and  not  excessive.  There 
is  no  evidence  that  the  number  of  employees  is  excessive.  The 
evidence  shows  that  a  greater  volume  of  business  than  in  1920  is 
being  handled  with  a  smaller  total  number  of  employees. 

Lahor. 

The  largest  single  item  of  expense  involved  in  the  operation 
of  petitioner's  business  is  the  wages  of  the  telephone  operators. 
The  evidence  shows  the  following  with  respect  to  the  number  of 
employees  in  the  Traffic  Department  at  Indianapolis  on  the  dates 
indicated,  practically  all  of  wj^om  are  operators  and  supen^isors : 

iMay  8.  1020 $1,003 

November  27.  1020 1,344 

March  5,  1921    1,111 

November  30,  1921    1,222 

The  foregoing  figures  include  the  total  of  the  Traffic  Depart- 
ment in  both  the  automatic  and  manual  systems.  It  should  be 
noted  that  while  there  has  been  an  increase  in  the  number  of 
operators  the  increase  is  very  much  less  in  proportion  than  the 
increase  in  the  volume  of  business. 
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The  statement  fallowing  shows  the  number  of  skilled  and  un- 
skilled employees  of  all  kinds  on  the  maintenance  pay-rolls  of 
petitioner  at  Indianapolis,  as  of  October,  1920,  and  as  of  Octo- 
ber, 1921,  and  the  average  wage  paid  at  the  times  indicated: 


October, 
1^0. 

Octol)er, 
1921. 

Number  of  akilled  emDlovees 

241 
59 
$111.08 
66.77 

253 

Number  of  unskilled  emolovees 

52 

Average  wage  skilled  employees • 

$111.42 

Average  wage  unskilled  employees 

64.23 

The  evidence  shows  the  following  as  to  the  total  number  of 
employees  of  the  Indiana  Bell  for  the  state  as  a  whole,  and  the 
average  wage  or  salary.  The  figures  include  everybody  from 
the  President  down : 

Total  number  of  employees,  both  male  and  female. 

November  19^0   4,691 

November  1921   4,360 

Average  wage  per  month,  aU  male  employees, 

November  1920   $128.76 

November  ^921   130.90 

Average  wage  per  month,  all  femajle  employees, 

November  1920    $62.62 

November  1921    64.59 

Average  icage  all  employees,  both  male  and  female. 

November  1920   $81.80 

November  1921    82.90 

The  unification  will  necessitate  the  employment  of  forty-two 
more  operators  at  an  additional  expense  of  $36,000  a  year. 

The  average  total  expense  per  month  of  the  traffic  department, 
including  only  the  Indianapolis  exchange  area  has  been  as  fol- 
lows: 

Last  six  months  1920  $118,699 

First  six  months  1921    105,279 

Five  months  to  Nov.  30,  1921   109,194 

The  number  of  calls  handled  per  month  in  1921  was  10  per 
cent  greater  than  in  1920. 

Western  Electric  Prices, 

Considerable  has  been  heard  about  the  fact  that  petitioner  pur- 
cliase3  its  equipment  and  material  from  the  Western  Electric 
P.U.R.1922C. 
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Company,  the  stock  of  which  company  is  owned  by  the  American 
Telephone  &  Telegraph  Company,  It  is  contended  that  the  Indi- 
ana Bell  pays  excessive  prices  for  the  material,  thereby  increas- 
ing its  operating  expenses  and  enriching  the  American  Telephone 
&  Telegraph  Company. 

In  the  first  place,  the  prices  paid  by  the  Indiana  Bell  to  the 
Western  Electric  Company  are  no  higher,  and  in  many  cases 
lower,  than  the  prices  of  independent  manufacturers  for  material 
and  equipment  of  the  same  specifications.  There  is  no  evidence 
that  the  Western  Electric  is  profiteering  at  the  expense  of  the 
Indiana  Bell.  On  the  contrary,  the  evidence  is  that  the  Western 
Electric  prices  are  reasonable  and  that  its  profits  are  not  exces- 
sive. 

In  this  matter  of  the  effect  on  rates  of  the  prices  paid  for  ma- 
terial, it  should  be  borne  in  mind  that  of  the  total  operating  ex- 
penses of  the  Indiana  Bell,  exclusive  of  taxes  and  depreciation, 
less  than  4  per  cent  is  the  cost  of  material.  In  other  words,  of 
every  $100  of  operating  cost  of  telephone  service,  less  than  $4  is 
the  cost  of  material.  The  prices  paid  by  the  Indiana  Bell  to  the 
Western  Electric  are  pertinent,  but  relatively  of  little  import- 
ance as  affecting  the  rates. 

It  is  true  that  the  Indiana  Bell,  during  the  year  1921,  pur- 
chased material  and  equipment  from  the  Western  Electric  to  the 
net  amount  of  $2,294,747.95  all  but  a  very  small  part  of  that 
sum  was  charged  not  to  operating  expense  but  to  capital  account. 
That  is  to  say,  it  did  not  add  materially  to  the  operating  cost, 
but  only  added  to  the  value  of  the  property.  The  value  of  the 
property  for  rate-making  purposes,  including  the  property  lately 
added,  will  be  fixed  by  the  Commission  in  later  proceedings,  and 
the  cost  of  such  property  will  be  but  one  of  many  elements  taken 
into  consideration  in  fixing  the  value. 

This  is  not  a  matter  of  the  public  on  one  side  and  the  utility 
on  the  other  side.  The  owners  of  this  utility  are  a  part  of  the 
public  and  entitled  to  exactly  the  same  consideration  as  any  oth- 
er citizen.  A  case  such  as  this  must  be  approached  and  consid- 
ered entirely  aside  from  prejudice  or  preconceived  notions. 
Prejudice  or  half-baked  opinions  based  on  hearsay  have  no  place 
in  the  orderly  administration  of  the  law, 
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FiTumcial  Siatementa. 

A  statement  haa  been  been  prepared  by  the  accounting  depart- 
ment of  the  Commission  showing  the  income  account  of  the  In- 
dianapolis exchange  area,  for  the  year  1921 : 

A  summary  of  the  statement  would  be  as  follows : 

AD   revenues    $3,143,768.62 

AU  operating  expenses   3,242,010.86 

Operating  deficit    $99,142.34 

Nothing  for  fixed  charges 
Nothing  for  dividends 
Nothing  for  surplus 

The  statement  is  as  follows:  [Statement  omitted.] 
The  amount  of  message  toll  revenue  credited  to  the  Indianap- 
olis Exchange  Area  is  th6  amount  of  the  computed  cost  of  han- 
dling the  toll  business  at  Indianapolis  plus  the  computed  rental 
charge  for  toll  trunks  which  connect  the  exchanges  with  the  toll 
board.  This  method  gives  the  Indianapolis  Exchange  Area  a 
credit  of  $273,983.29  for  tolls  for  the  ten  months  ending  Octo- 
ber 31,  1921,  which  was  43  per  cent  of  the  total  gross  originating 
tolls  at  that  exchange. 

The  computation  of  the  cost  of  handling  the  toll  business  at 
this  exchange  was  arrived  at  from  actual  studies  of  the  various 
operations,  and  expenses  incurred  which  are  common  to  both  ex- 
change and  toll  business. 

Property  Value. 

In  the  order  of  February  9,  1920,  the  Commission  tentatively 
estimated  the  whole  value  of  the  Indiana  Bell  Telephone  prop- 
erty in  the  Indianapolis  Exchange  Area  to  be  $6,409,657,  and 
the  value  of  the  depreciable  property  to  be  $5,443,610.  The 
value  found  in  the  order  of  February  9,  1920,  plus  the  additions, 
at  cost,  to  February  1,  1922,  makes  the  total  value  used  herein 
as  a  basis  for  computing  the  return  and  the  depreciation. 

The  following  statement  more  particularly  describes  the  sit- 
uation as  to  the  investment  in  the  property : 
P.U.R.1922C. 
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CommisBion's  tentative  value. 


Order  February  0,  1920   

Net  additions  Feb.  1,  1920  to  Oct.  31,  1921 

Unification   costs    

Other  additions   

Property  purchased  from  Indianapolis  Tel. 

Co.,  April  1,  1920 

Estimated  net  additions,  Nov.   1,  1921,  to 

Feb.  1,  1922 


Depreciable 
Property. 


$5,443,610.00 

1,268,037.47 
1,165,292.26 

2,482,626.00 

280,168.46 


$10,639,734.19 


Whole 
Property. 


$6,409,657.00 

1,268,037.47 
1,214,432.»2 

2,632,250.00 

280,168.46 


$11,804,545.85 


UnificcUioTU 

[5]  The  purchase  price  paid  by  the  Indiana  Bell  for  the  prop- 
erty of  the  Indianapolis  Telephone  Company  in  the  Indianapolis 
Exchange  Area  was  $2,632,250.  The  cost  of  unifying  the  two 
properties  has  been  $1,268,037.47.  The  net  additions  have  been 
$179,257.65.  The  total  cost  incident  to  the  purchase  and  unifi- 
cation amounts  to  $4,079,545.12. 

It  is  contended  by  respondents  that  the  cost  of  the  Indianapolis 
Telephone  Company's  property  and  the  cost  of  unification  was 
not  justified,  and  that  the  expenditure  of  such  sum  for  such  pur- 
poses was  unwise  and  extravagant  and  that  the  Commission 
should  have  prevented  the  purchase  and  sale  and  unification. 
It  is  contended  that  the  Indiana  Bell  expended  the  sum  of  the 
cost  of  the  purchased  property  and  the  unification,  and  for  such 
expenditure  gained  nothing  but  about  8,000  stations.  It  fur- 
ther is  contended  that  the  investment  in  the  automatic  property 
is  excessive ;  that  the  investment  in  the  combined  property  is  ex- 
cessive; and  that  the  cost  of  operating  the  combined  property 
is  excessive.  None  of  these  contentions  are  substantiated  by  the 
evidence. 

The  Indiana  Bell  had  several  reasons  for  proceeding  as  it  did 
to  purchase  the  property  of  the  Indianapolis  Telephone  Com- 
pany. The  Federal  Government  insisted  upon  the  unification  of 
the  two  systems.  This  Commission  encouraged  the  consolida- 
tion. Various  civic  bodies  advocated  it.  The  purchase  was  made 
and  the  unification  has  been  completed.     All  Indianapolis  tele- 
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phone  users  will  be  on  one  system.  Duplicate  telephones  will  be 
unnecessary.  The  value  of  the  service  to  each  subscriber  will  be 
largely  increased.  The  investment  per  station  is  unusually  low. 
After  unification  the  company  will  have  surplus  facilities  suffi- 
cient  to  take  care  of  12,000  or  13,000  additional  subscribers. 
Considering  the  present  number  of  automatic  subscribers  and 
the  number  that  can  be  served  without  additional  equipment,  it 
is  evident  that  the  cost  of  the  purchased  property  and  the  cost  of 
unification  has  not  been  excessive  or  extravagant.  The  Indiana 
Bell  manual  equipment  has  been  used  for  several  years  to  its 
maximum  capacity.  Enormous  additions  would  have  been  neces- 
sary if  the  automatic  property  had  not  been  acquired.  It  is  esti- 
mated that  the  surplus  automatic  equipment  will  take  care  of 
the  needs  of  Indianapolis  for  two  years,  and  that  it  would  have 
eost  the  Indiana  Bell  at  least  $2,500,000  to  have  purchased  on 
tlie  open  market  and  installed  the  same  amount  of  equipment. 
The  amount  of  surplus  equipment  now  on  hand  is  no  more  than 
good  business  prudence  would  suggest.  Altogether,  the  purchase 
of  the  automatic  property  and  the  unification  of  the  two  systems 
seems  to  have  been  wise  and  economical  business,  of  certain  pres- 
ent and  future  benefit  to  the  public. 

Depreciation. 

[6]  It  18  suggested  by  respondents  that  petitioner  should  be 
directed  to  cease  the  setting  aside  of  an  allowance  for  depreci- 
ation. It  is  contended  that  thereby  a  saving  of  $531,986.71 
would  be  effected.  The  sum  just  quoted  is  the  amount  of  the 
annual  depreciation  allowance,  which  is  5  per  cent  of  the  depre- 
ciable property  as  of  February  1,  1922. 

Section  22  of  the  Public  Service  Commission  Act,  which  cov- 
ers the  subject  of  depreciation,  is  as  follows: 

"(22)  Every  public  utility  shall  carry  a  proper  and  adequate 
depreciation  account  whenever  the  Commission  after  investiga- 
tion shall  determine  that  such  depreciation  account  can  be  rea* 
sonably  required.  The  Commission  shall  from  time  to  time 
ascertain  and  determine  what  are  the  proper  and  adequate  rates 
of  depreciation  of  the  several  classes  of  property  of  each  public 
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utility.  The  rates  shall  be  such  as  will  provide  the  amounts  re- 
quired over  and  above  the  expense  of  maintenance  to  keep  such 
property  in  a  state  of  efficiency  corresponding  to  the  progress  of 
the  industry.  Each  public  utility  shall  conform  its  depreciation 
accounts  to  such  rates  so  ascertained  and  determined  by  the  Com* 
mission.  The  Commission  may  make  changes  in  such  rates  of 
depreciation  from  time  to  time  as  it  may  find  necessary.'^ 

Pursuant  to  the  foregoing  statute,  the  Commission  has  fixed  a 
rate  of  depreciation  for  the  Indiana  Bell  Telephone  Company  of 
'6  per  cent.  The  evidence  in  this  case  indicates  that  such  an 
allowance  is  possibly  insufficient.  At  least,  it  could  not  be  con- 
aidered  excessive. 

[7]  The  question  as  to  the  reasonableness  of  an  allowance  for 
depreciation  depends-  to  a  considerable  extent  upon  the  actual 
operation  of  the  fund  in  the  past.  Experience  shows  that  a  pub- 
lic utility  in  the  normal  operation  of  its  business  should  expend 
currently  from  40  to  60  per  cent  of  the  amount  set  up  for  depre- 
ciation. Expenditures  charged  to  depreciation  are  designated 
"realized  depreciation."  In  this  case  it  is  shown  that  petitioner's 
realized  depreciation  has  amounted  in  the  past  to  approximately 
50  per  cent  of  the  amount  set  aside.  This  fact  tends  to  establish 
the  reasonableness  of  the  depreciation  rate. 

It  should  be  remembered  that  if  the  Commission  in  this  case 
reversed  itself  and  allowed  nothing  for  depreciation,  the  $531,986 
would  not  be  saved  and  the  company  would  be  in  no  better  finan- 
cial condition.  If  there  were  no  depreciation  allowance  and  no 
reserve  set  up  for  that  purpose,  then  all  such  charges  would  be 
included  in  maintenance  and  as  the  depreciation  fund  or  allow- 
ance is  reduced  the  maintenance  cost  would  be  largely  increased. 

The  Supreme  Court  of  the  United  States,  in  discussing  the 
question  of  depreciation,  had.  the  following  to  say : 

"A  water  plant,  with  all  its  additions,  begins  to  depreciate  in 
value  from  the  moment  of  its  use.  Before  coming  to  the  question 
of  profit  at  all  the  company  is  entitled  to  earn  a  sufficient  sum 
annually  to  provide  not  only  for  current  repairs  but  for  making 
good  the  depreciation  and  replacing  the  parts  of  the  property 
when  they  come  to  the  end  of  their  life.  The  company  is  not 
bound  to  see  its  property  gradually  waste,  without  making  pro- 
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vision  out  of  earnings  for  its  replacement.  It  is  entitled  to  see 
that  from  earnings  the  value  of  the  property  invested  is  kept  un- 
impaired, 80  that  at  the  end  of  any  given  term  of  years  the  orig- 
inal investment  remains  as  it  was  at  the  beginning.  It  is  not 
only  the  right  of  the  company  to  make  such  a  provision,  but  it  is 
its  duty  to  its  bond  and  stockholders,  and,  in  the  case  of  a  public 
service  corporation  at  least,  its  plain  duty  to  the  public.  If  a 
different  course  was  pursued,  the  only  method  of  providing  for 
replacement  of  property  which  has  ceased  to  be  useful  would  be 
the  investment  of  new  capital  and  the  issue  of  new  bonds  or 
stocks.  This  course  would  lead  to  a  constantly  increasing  vari- 
ance between  present  value  and  bond  and  stock  capitalization — 
a  tendency  which  would  inevitably  lead  to  disaster  either  to  the 
stockholders  or  to  the  public,  or  both.  If,  however,  a  company 
fails  to  perform  this  plain  duty  and  to  exact  sufficient  returns  to 
keep  the  investment  unimpaired,  whether  this  is  the  result  of 
unwarranted  dividends  upon  over-issues  of  securities,  or  of  omis- 
sion to  exact  proper  prices  for  the  output,  the  fault  is  its  own. 
\Vhen,  therefore,  a  public  regulation  of  its  prices  comes  under 
question,  the  true  value  of  the  property  then  employed  for  the 
purpose  of  earning  a  return  cannot  be  enhanced  by  a  considera- 
tion of  the  errors  in  management  which  have  been  committed  in 
the  past."  (KnoxviUe  v.  Knoxville  Water  Co.  212  U.  S.  1,  13, 
29  Sup.  Ct.  Kep.  148,  53  L.  ed.  371.) 

Taxes. 

(8)  One  of  the  principal  contributing  causes  of  petitioner's 
present  bad  financial  situation  is  the  increased  burden  of  its  state 
and  local  taxes.  In  1918  the  taxes  on  the  property  of  the  Indiana 
Bell  in  the  Indianapolis  exchange  area,  exclusive  of  toll  prop- 
erty, amounted  to  $91,616.97.  Three  years  later,  in  1921,  the 
taxes  of  the  Indiana  Bell  on  its  property  in  the  Indianapolis  ex- 
change area,  exclusive  of  toll  property,  amounted  to  $227,709.52. 

The  effect  of  taxes  on  rates  may  be  shown  by  the  following 
comparative  statement  showing  the  taxes  per  subscriber  at  differ- 
ent periods  for  different  companies : 
P.U.R.1922C. 
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1918. 

1919. 

1920. 

1921. 

Central  Union  Telephone  Company 
( Ohio  Division )    

2.21 
1.63 

1.34 
1.11 
2.28 

2.89 
2.33 

Central  Union  Telephone  Company 
(Illinois  Division)    

183 

Central  Union  Telephone  Company 
(Indiana  Division)    

Indiana  Bell  (entire  Company)   .«. 
Indianapolis  exchange  area    

3.73 
2.99 

Toll  Contract. 

[8]  A  contract,  copies  of  which  are  on  file,  exists  between 
the  Indiana  Eell  Telephone  Company  and  the  American  Tele- 
phone &  Telegraph  Company,  covering  the  handling  of  the  toll 
business.  The  terms  of  the  contract,  regarding  the  division  of 
the  toll  revenue,  are  substantially  that  in  the  Indianapolis  ex- 
change area  on  all  messages  originating  on  Indiana  Bell  lines  25 
per  cent,  not  exceeding  $.12  per  message,  is  retained  by  the 
Indiana  Eell.  On  all  messages  originating  on  Indiana  Bell  lines 
outside  of  Indianapolis  exchange  area,  the  Indiana  Bell  retains 
60  per  cent,  but  not  more  than  $.30  per  message.  When  a  mes- 
sage originating  on  an  Indiana  Bell  line,  destined  to  a  point  on 
an  American  Telephone  &  Telegraph  lines,  is  carried  a  part  of 
the  way  on  Indiana  Bell  toll  lines,  then  the  Indiana  Bell  receives 
and  retains  its  pro  rata  share  of  the  line  mileage.  The  Indiana 
Bell,  of  coTirse,  retains  all  of  the  toll  revenue  for  messages  orig- 
inating on  its  lines,  carried  over  its  lines  and  delivered  by  its 
exchanges.  The  Indiana  Bell,  by  the  contract  above  mentioned, 
retains  about  27  per  cent  of  all  the  toll  revenue  collected  by  it 
on  messages  originating  on  its  lines  destined  to  points  necessi- 
tating the  carrying  of  the  message  by  the  American  Telephone  & 
Telegraph  Company.  The  Commission  is  familiar  with  the  de- 
tails of  the  toll  business,  and  is  familiar  with  the  methods  of  con- 
ducting such  business  by  the  Indiana  Bell  and  the  American 
Telephone  &  Telegraph.  There  is  no  evidence  showing  or  tend- 
ing to  show  that  the  division  of  the  toll  revenue  on  business  han- 
dled jointly  by  the  Indiana  Bell  and  the  American  Telephone  & 
Telegraph,  is  not  on  a  fair  basis. 
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License  Contract. 

[9]  A  contract,  copies  of  which  are  on  file,  exists  between  the 
Indiana  Bell  Telephone  Company  and  the  American  Telephone 
&  Telegraph  Company,  commonly  known  as  the  license  contract. 
By  its  terms,  the  American  Telephone  &  Telegraph  Company 
furnishes  to  the  Indiana  Bell  Telephone  Company  all,  or  practi- 
cally all,  of  the  receivers,  transmitters  and  induction  coils  re- 
quired by  the  latter  company  in  the  operation  of  its  business. 

Tie  American  Telephone  &  Telegraph  Company  under  the 
terms  of  the  license  contract,  also  furnishes  to  the  Indiana  Bell 
Telephone  Company  a  variety  of  other  services — the  character 
and  value  of  which  need  not  be  discussed  in  this  order.  The 
license  contract  provides  that  the  Indiana  Bell  Telephone  Com- 
pany shall  pay  to  the  American  Telephone  &  Telegraph  Com- 
pany approximately  4^  per  cent  of  its  gross  revenues. 

The  Commission,  in  its  order  of  February  9,  1920,  which  order 
established  the  rates  now  in  effect,  disallowed  the  4^  per  cent  as 
an  operating  expense — except  for  $1.08  per  station,  which  was 
the  amount  paid  in  1918  and  which  was  computed  to  be  the  fair 
rental  value  of  the  instruments  furnished  the  Indiana  Bell  by 
the  American  Telephone  &  Telegraph  Company. 

In  this  case  petitioner  is  asking  that  the  Commission  allow,  as 
an  operating  expense,  the  same  amount  that  was  allowed  in  the 
former  case. 

Benfal  of  Instruments, 

If  the  American  Telephone  &  Telegraph  Company  did  not  fur- 
nish the  receivers,  transmitters  and  induction  coils,  it  would  be 
necessary  for  the  Indiana  Bell  to  supply  such  equipment  itself. 
A  statement  offered  in  evidence  by  petitioner,  shows  the  cost  of 
such  sets  of  instruments  and  the  annual  carrying  charge  thereon. 

The  exhibit  referred  to  is  as  follows : 

First  costs :    Set  of  instruments    $6.30 

6%  stock  to  insure  continuity  of  supply 318 

15.018 
Annual  cost  per  set: 

8%  return  on  investment 440 

89c  reserve  for  replacement    449 

1%  administration  expenses   orn 

2%  reserve  for  continj^cnoies    112 

Kepairs:    (based  on  average  for  country  1916-1917) 035 

Total  annual  cost  per  set   $1,121 
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Considering  all  the  evidence  in  the  case,  including  the  fore- 
going exhibit,  the  Commission  is  of  the  opinion  that  the  rental 
value  of  the  sets  of  instruments  is,  at  least,  $1.08  per  set  per  year 
and  an  allowance  as  an  operating  expense  of  that  amount  will  be 
made. 

Relationship  of  American  Telephone  &  Telegraph  and  Indiana, 

BeU. 

This  record  is  replete  with  statements  from  protestants  to  the 
effect  that  there  is  something  fatally  wrong  in  the  relationship 
which  petitioner  company  bears  to  the  American  Telephone  & 
Telegraph  Company  and  that  the  influence  of  that  parent  com- 
pany on  petitioner  is  so  sinister  and  baleful  as  to  injuriously 
affect  the  general  public  who  are  patrons  of  petitioner.  The 
Commission,  with  respect  to  this  matter,  must  deal  with  the 
facts  as  they  exist  and  cannot  speculate  on  the  effect  of  certain 
situations  which  do  not  exist  merely  because  the  relationship 
affords  an  opportunity  for  such  speculation. 

The  American  Telephone  &  Telegraph  Company  owns  all  of 
the  stock  of  petitioner,  except  nine  shares  which  are  owned  by 
the  directors.  The  American  Telephone  &  Telegraph  Company 
besides  owning  the  stock  and  securities  of  petitioner,  owns  the 
stock  and  securities  of  allied  manufacturers  and  is  engaged  in 
the  transmission  of  long  distance  messages.  The  total  invest- 
ment of  this  company  is  over  a  billion  dollars. 

It  receives  revenue  from  the  petitioning  company  (1)  from 
dividends  and  interest  on  capital  obligations  if  any  are  paid,  (2) 
rental  on  equipment  furnished,  (3)  a  portion  of  the  toU  revenue 
on  toll  business  handled  over  its  own  wires  and  (4)  indirectly 
from  its  investment  in  the  Western  Electric  Company,  which 
sells  equipment  and  supplies  to  the  local  company  and  performs, 
under  contract,  some  of  its  construction  work. 

With  respect  to  dividends  it  is  certain  that  the  American  Tele- 
phone &  Telegraph  Company  has  not  in  recent  years  received  any 
dividends  on  stock  owned  in  petitioner's  company  or  its  predeces- 
sor companies.  As  to  rental  on  equipment  furnished  it  appears 
that  petitioner  is  claiming  as  an  operating  expense  for  the  Indian- 
apolis exchange  no  more  than  the  Commission  has  heretofore 
found  reasonable  or  $1.08  for  each  telephone  set.     All  the  evi- 
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deuce  points  to  the  fact  that  this  charge  is  fair  and  reasonable. 
However,*  petitioner  has  been  adjusting  this  item  with  the  Amer- 
ican Telephone  &  Telegraph  Company  on  the  basis  of  the  so- 
called  4^  per  cent  contract  The  total  amount  paid  by  petitioner 
to  the  American  Telephone  &  Telegraph  Company  for  1921  on 
account  of  this  item  was  $316,090.65  for  the  state  as  a  whole. 

As  to  toll  revenue,  the  record  shows  that  such  revenue  is  divid- 
ed as  between  petitioner  company,  which  originates  the  call, 
and  the  American  Telephone  &  Telegraph  Company,  which 
transmits  the  message  on  the  basis  hereinabove  described.  The 
total  amount  paid  by  petitioner  to  the  American  Telephone  & 
Telegraph  Company  for  the  state  as  a  whole  based  on  the  fii'st 
10  months  was  for  1921,  $585,537.90. 

It  appears  that  the  total  of  the  amounts  paid  the  American 
Telephone  &  TJelegraph  Company  for  1921  on  the  above  basis  on 
account  of  toll  revenue  and  on  account  of  rented  equipment  is 
$901,628.55.  There  is  in  the  record  the  annual  report  of  the 
American  Telephone  &  Telegraph  Company  made  to  this  Com- 
mission for  the  year  1920.  This  report  shows  the  gross  and  net 
revenue  and  income  of  that  company  for  the  year  covered  by  the 
report  It  also  shows  the  sources  of  such  revenue  and  income. 
It  is  clear  that  if  the  payments  of  petitioner  to  the  American 
Telephone  &  Telegraph  Company  for  the  year  1921  had  been 
the  same  as  for  the  year  1920  it  would  not  have  affected  in  the 
least  the  dividends  paid  by  the  latter  company  for  that  year  nor 
could  it  have  had  any  effect  on  the  dividend  rate  of  the  American 
Telephone  &  Telegraph  Company  for  the  year  1921. 

It  seems  clear  that  if  the  $901,628.55  above  stated  had  not 
been  paid  by  petitioner  to  the  American  Telephone  &  Tel^raph 
Company  but  had  gone  to  increase  the  gross  income  of  petitioner 
the  rate  of  dividends  paid  in  1921  for  the  state  as  a  whole  would 
have  very  slight  if  any  had  been  paid  at  all.  From  all  the  evi- 
dence before  the  Commission  it  cannot  be  said  that  the  payments 
made  to  the  American  Telephone  &  Telegraph  Company  by 
petitioner  have  been  unreasonable  or  unfair,  nor  have  they  ad- 
versely affected  the  petitioning  company. 

The  matter  may  be  outlined  in  another  fashion.    The  Amer- 
ican Company  in  1921  had  the  following  sources  of  revenue 
from  its  Indiana  Bell  business  and  interests  and  no  other : 
P.U.R.1922C. 
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1.  Eevenue  from  its  toll  business. 

2.  Revenue  under  the  license  contract 

3.  Eevenue  from  dividends  and  profits  on  Western  Electric 

Indiana  business. 

4.  Revenue  from  interest  bearing  obligations. 

5.  Eevenue  from  dividends  on  stock  of  the  Indiana  Bell. 

6.  Miscellaneous  revenue  from  the  rental  of  certain  properties, 

etc. 

The  records  shov^  the  following  with  respect  to  the  gross,  or 
full  amoimt  of  revenue,  from  each  source  received  by  the  Amer- 
ican Company  from  its  Indiana  Bell  business  and  interests  dur- 
ing the  year  1921 : 

1.  The  gross  amount  of  its  toll  revenue  was  $585,537.90 

2.  The  gross  amount  of  its  revenue  under  the  license  contract 

was    31«,090.65 

3.  Western  Electric  business  with  the  Indiana  Bell  amounted 

to  $2,294,747.95,  (unusually  large  account  of  unification) 
on  which  a  profit  of  10  per  cent  may  be  assumed  amount- 
ing to  229,474.80 

4.  Interest  due  from   Indiana  Bell  on  interest  bearing  obliga- 

tions held  by  the  American  Company  (Not  paid  in  1921  on 

account  of  no  funds)    797,616.06 

5.  Dividends  on  $15,000,000  of  Indiana  Bell  stock  owned  by  the 

American   Companv    Nothing 

6.  Revenue  from  rentals,  etc.    ($28,009.70)     Negligible  for  the  purposes  of 

these  calculations. 

The  Illinois  Bell  operates  a  telephone  system  in  Lake  county 
and  the  Central  Union  Telephone  Company  of  Illinois  owns 
certain  blocks  of  stock  in  certain  small  Indiana  companies  but 
these  facts  do  not  materially  affect  these  calculations  which  con- 
cern the  Indiana  Bell. 

At  the  outside,  therefore,  the  American  Company  received 
$1,928,719.41  of  gross  revenue  from  its  business  and  interests 
in  Indiana  in  1921.  Out  of  such  sum  during  the  year  1921  it 
had  to  do  the  following  things: 

1.  Pay  all  expenses  of  conducting  its  Indiana  toll  buRinoss  as  follows: 

(a)  Carry  the  investment  in  the  toll  property,  which  is  as- 
sepsed  for  taxation  by  the  state  tax  board  at  $6,200,000, 
and  which  undoubtedly  represents  a  much  greater  in- 
vestment, at  6  per  cent  at  least   $372,000.00 

(b)  Taxes  on  the  same  property,  at  least  100,000.00 

(c)  Depreciation  on  the  same  property  at  5  per  cent  at  least  310,000.00 

(d)  Other  operating  expenses  on  the  same  property,  includ- 
ing pav-rolls  and  maintenance  at  least    300,000.00 
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2.  Under  the  license  contract  the  American  Company   fur- 

niflhed  to  the  Indiana  Bell  150,000  sets  of  telephone 
Instruments,  representing  an  investment  of  at  least 
$750,000.  The  annual  cost  of  carrying  such  investment, 
including  replacements  and  other  expenses  would  be  at 

least    150,000.e« 

The  cost  of  furnishing  a  variety  of  other  services  under  the 
license  contract,  the  cost  or  value  of  which  is  unknown. 

3.  The  amount  of  revenue  from  Western  Electric  business, 

above  mentioned,  is  assumed  to  be  net. 

4.  The  cost  of  carrying  an  investment  of  $13,000,000  plus  in 

Indiana,    Bell    notes    held    by    the   American    Company 

(same  as  amount  due — about  7  per  cent)    797,616.06 

5.  The  cost  to  the  American  Company  of  carrying  its  invest- 

ment   of    approximately    $15,000,000    in    stock    of    the 

Indiana  Bell  900,000.00 

It,  therefore,  appears  that  the  American  Company  in  1921 
had  a  total  gross  revenue  from  all  its  Indiana  business 
and  interest?  of  not  more  than  1,928,719.41 

That  the  cost  of  conducting  such  business  and  carrying  such 

interests  was  at  least   2,929,616.06 

Leaving  a  deficit  of  at  least 1,000,896.65 

Credit  of  Indiana  Bell. 

[10]  Reference  has  been  made  to  the  fact  that  the  Indiana 
Bell  has  been  able  to  borrow  money  at  the  usual  rates  in  spite 
of  its  bad  financial  showing.  The  Indiana  Bell  is  owned  by  the 
American  telephone  &  Telegraph  Company.  It  is  an  integral 
and  vital  part  of  the  Bell  system  which  covers  the  whole  country. 
The  American  Telephone  &  Telegraph  Company  is  in  a  position 
where  it  cannot  abandon  its  own  child.  Its  policy  is  to  develop 
and  operate  a  complete,  nation-wide  system  of  communication. 
It  has  made  no  monev  out  of  Indiana  for  at  least  ten  years, 
through  a  combination  of  circunjstances  beyond  the  control  of 
^.ny  man  or  group  of  men.  It  has  kept  adding  to  its  investment 
in  Indiana  in  order  that  its  development  here  might  keep  pace 
with  other  states.  The  Indiana  Bell  property,  the  American 
Telephone  &  Telegraph  toll  property,  and  other  Bell  property  in 
Indiana  represents  an  actual  investment  of  about  $35,000,000, 
only  a  part  of  which  yields  any  interest.  The  opinion  is  prevalent 
that  the  Indian  Bell  Company  is  being  unfairly  treated  by  the 
parent  company,  and  that  the  Indiana  subscribers  are  being  un- 
justly gouged  for  the  benefit  of  the  parent  company.  The  situa- 
tion is  obscured  by  the  general  prejudice  against  any  corporation, 
by  the  prejudice  against  any  corporation  that  pays  dividends,  by 
the  prejudice  against  foreign  corporations,  by  the  suspicion  of 
corporations  which  are  closely  connected,  by  the  impression  that 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


374  INDIANA  PUBLIC  SEKVICK  COMMISSION. 

the  American  Telephone  &  Telegraph  Company  is  an  octopus 
controlled  by  Wall  street,  by  the  impression  that  its  profits  are 
excessive,  by  the  calm  disr^ard  of  the  rights  of  the  persons  who 
have  invested  their  savings  in  these  properties,  and  by  a  deter- 
mined stand  that  no  matter  what  the  loss  of  the  Indiana  Bell 
may  be,  such  loss  is  being  borne  by  people  outside  of  the  state 
and,  therefore,  does  not  matter. 

There  is  no  mystery  about  the  Bell  system,  nor  about  the 
American  Telephone  &  Telegraph,  nor  about  the  Western  Elec- 
tric, nor  about  the  Indiana  Bell,  nor  about  the  relationship  of 
one  of  the  corporations  to  another,  nor  about  the  contracts  and 
business  between  the  corporations.  All  these  things  are  of  record 
in  this  case,  as  they  have  been  many  times  before.  All  these 
things  have  been  repeatedly  investigated  and  disclosed,  and  every 
possible  phase  has  been  minutely  examined. 

The  fact  is,  that  the  American  Telephone  &  Tel^raph  Com- 
pany's business  in  Indiana  is  now  and  has  been  for  many  years 
conducted  at  an  enormous  actual  loss.  The  fact  is,  that  the 
American  Telephone  &  Telegraph  Company's  business  is  not  pay- 
ing the  cost  of  doing  the  business.  The  fact  is  that  the  Amer- 
ican Telephone  &  Telegraph  Company  is  not  jotting  enough  reve- 
nue out  of  Indiana  to  meet  anywhere  near  the  expense  of  its 
operation  in  Indiana.  The  fact  is  that  Indiana  and  one  other 
state  are  being  carried  by  the  Bell  system  as  a  whole,  and  Indiana 
is  in  the  worse  shape,  from  a  Bell  standpoint  It  is  not  a 
situation  to  be  proud  of.  As  elsewhere  indicated,  it  is  not  the 
fault  of  the  Commission  or  of  the  company  or  of  the  public,  but 
has  come  about  throuj>:h  a  combination  of  circumstances  that  need 
not  be  discussed  in  this  order.  The  welfare  and  prosperity  of  a 
$35,000,000  Indiana  property  and  business,  that  intimately 
touches  every  citizen,  is  of  vital  concern,  at  least  to  everyone  who 
owns  property  and  pays  taxes.  Indiana  should  have  the  best 
telephone  service  in  the  country,  and  it  should  be  the  most  in- 
viting field  for  investors.  The  necessary  money  cannot  be  bor- 
rowed, and  the  sen'ice  cannot  be  obtained  indefinitely  in  the 
future  unless  the  company's  income  is  increased,  either  by  an  ad- 
justment of  rates  or  by  greater  economy  of  operation,  or  both. 
There  can  be  no  material  improvement  in  the  situation  until 
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there  is  a  better  understanding  on  the  part  of  the  company  of  the 
attitude  of  its  patrons  and  the  clearing  away  of  the  suspicions 
and  prejudices  that  exist,  and  a  dissipation  of  the  fog  that  iseems 
to  surround  the  inter-corporate  relationships. 

Bates — 2  Party  Residence. 

[11]  Petitioner  must  have  more  revenue.  On  the  other  hand 
a  large  number  of  its  subscribers  may  feel  unable  or  unwilling  to 
pay  an  increased  rate.  Petitioner  has  30,000  residence  sub- 
scribers on  two-party  unlimited  service.  Any  of  such  sub- 
scribers who  feel  unwilling  or  unable  to  pay  the  increased  rate 
for  that  class  of  service,  may  select  the  two-party  measured 
service  at  the  same  base  rate  they  are  now  paying  of  $2.25  per 
month.  Petitioner  asked  for  this  class  of  service  a  rate  of  $2.75 
per  month  with  a  maximum  of  60  calls  and  $.045  per  call  for 
all  calls  over  60.  The  rate  provided  herein  is  $2.25  per  month, 
with  a  maximum  of  90  calls  and  $.03  per  call  for  all  calls  over 
90.  Any  residence  subscriber  who  desires  to  economize  may 
take  this  service.  Experience  has  shown  that  a  large  proportion 
of  the  residence  subscribers  do  not  use  the  telephone  to  the  ex- 
tent of  90  outgoing  calls  a  month.  Those  who  do  use  the  service 
to  a  greater  extent,  or  demand  special  services  and  facilities 
should  pay  more.  This  class  of  service  at  this  rate  is  authorized 
in  the  belief  that  it  will  tend  to  equalize  among  the  subscribers, 
the  burden  of  carrying  the  cost  of  furnishing  the  service.  Sub- 
scribers on  individual  residence  unlimited  service  have  the 
privilege  of  changing  to  the  two-party  unlimited  residence  at 
$.25  per  month  less  than  they  are  now  paying.  Either  the  in- 
dividual or  two-party  residence  unlimited  subscribers  have  the 
privilege  of  changing  to  the  two-party  measured  service. 

Bates — Business. 

The  rates  for  business  service  are  increased.  The  rates  au- 
thorized are  reasonable.  It  proves  nothing  to  say  that  such  rates 
are  no  higher  than  rates  for  the  same  service  in  other  cities.  It 
is  established  by  this  investigation  that  the  business  subscribers 
have  not  been  paying  the  cost  of  furnishing  the  service  to  them, 
nnd  it  is  doubtful  if  under  the  rates  herein  authorized,  the  busi- 
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ness  rates  are  high  enough  to  pay  the  proportionate  cost  of  ren- 
dering that  class  of  service.  A  business  man  who  has  but  a 
moderate  use  for  the  telephone,  or  who  desires  to  economize,  may 
select  the  two  party  unlimited  service  at  the  same  rate  he  is  now 
paying  for  individual  service  or  he  may  select  the  measured 
business  service  at  $2  per  month  less  than  he  is  now  paying  for 
mdiviJual  unlimited  service.  The  business  man  who  now  has 
both  the  automatic  and  manual  telephones  at  a  monthly  rental  of 
$11.50  may  discard  one  or  the  other  and  with  the  one  remain- 
ing communicate  with  all  the  telephone  patrons  in  the  city  at  a 
rate  of  $2.50  per  month  lower  than  he  is  now  paying. 

Measured  Service. 

[12]  The  schedule  of  rates  now  in  effect  provides  measured 
business  service  for  business  subscribers  who  desire  it  The 
schedule  of  proposed  rates  provides  measured  service  for  both 
business  and  residence  subscribers.  The  Commission  is  confident 
that  the  establishment  of  measured  service  on  the  basis  herein 
authorized  is  a  step  in  the  right  direction.  The  measured  service 
is  provided  for  those  subscribers  who  have  comparatively  little 
use  for  the  telephone.  It  will  give  such  subscribers  the  use  of  a 
.telephone  at  a  much  lower  rate  than  could  otherwise  be  provided. 
The  rate  for  measured  residence  service  will  take  care  of  the 
subscriber  who  desires  to  economize.  The  number  of  calls  at  the 
base  rate  will  enable  the  smaller  business  man  or  householder  te 
transact  his  business  at  a  minimum  cost.  The  telephone  business 
gets  the  bulk  of  its  revenue  from  its  subscribers.  The  cost  of 
furnishing  the  service  should  be  charged  against  the  subscribers 
as  nearly  as  possible  in  accordance  with  the  cost  of  furnishing 
the  service  tc  each  subscriber.  The  principal  cost  of  furnishing 
the  service  is  the  handling  of  the  calls.  Under  the  present  ar- 
rangement, one  subscriber  may  have  fifty  calls  a  day  and  his 
neighbor  may  have  two  calls  per  day.  Obviously,  it  is  unfair  to 
require  the  subscriber  who  has  but  two  calls  a  day  to  help  pay 
the  cost  of  handling  the  fifty  calls  for  his  neighbor.  The  meas- . 
ured  service  plan  is  a  step  toward  eliminating  that  unfair  con- 
dition. 
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Rate  of  Return, 

[13]  Petitioner  should  be  permitted  to  earn  a  reasonable  re- 
turn on  the  value  of  its  property.  A  reasonable  return,  under 
the  conditions  that  exist  today,  is  not  less  than  7  per  cent.  Most 
courts  and  Commissions  hold  that  8  per  cent  is  a  reasonable  re- 
turn. Courts  from  the  Supreme  Court  of  the  United  States 
down  have  repeatedly  held  that  a  refusal  to  permit  a  public 
utility  to  earn  a  reasonable  return  is  confiscation  of  its  prop- 
erty directly  contrary  to  the  Constitution  of  the  United  States. 
The  theory  of  the  Public  Service  Commission  law  is  that  service 
shall  be  rendered  at  cost.  The  cost  of  rendering  service  con- 
sists of  (1)  the  operating  expense,  including  depreciation  and 
taxes;  (2)  the  cost  of  the  money  representing  the  value  of  the 
property.  Public  utilities  are  not  built  out  of  earnings.  They 
are  built  out  of  borrowed  money.  Additions  and  betterments 
required  to  meet  the  demands  of  the  public  for  service  are  not 
paid  for  out  of  earnings.  They  are  paid  for  out  of  borrowed 
money.  No  money  can  be  borrowed  by  a  public  utility  for  ad- 
ditions unless  it  can  show  proper  earnings  on  the  money  already 
invested.  The  peculiar  position  of  the  Indiana  Bell  in  this  re- 
spect is  discussed  elsewhere.  This  Commission  recognizes  that 
the  Indiana  Bell  Telephone  Company  should  be  permitted  to 
earn  a  reasonable  return  on  the  value  of  its  property  for  the 
following  reasons: 

(1)  It  is  the  law. 

(2)  It  is  right  and  just 

(3)  Service  otherwise  cannot  be  maintained. 

(4)  Extensions,  additions  and  improvements  otherwise  cannot 
be  made. 

It  is  stated  by  certain  respondents  that  times  are  now  bad ;  that 
business  generally  is  suffering ;  that  many  men  are  out  of  work ; 
and  that  many  persons  must  economize — all  of  which  is  true. 
It  is  further  stated  that  public  utilities  had  their  rates  increased 
during  the  war  and  thereby  built  up  large  surpluses;  that  the 
cost  of  furnishing  public  utility  sendee  is  being  reduced  in  the 
same  proportion  as  the  reductions  in  other  lines;  that  great  re- 
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ductions  should  be  and  can  be  made  in  salaries  and  wages — none 
of  which  is  true.  It  is  contended  that  because  other  business  is 
slack  and  suffering  loss,  public  utilities  should  likewise  be  forced 
to  forego  all  earnings  on  their  investment,  and  in  this  particular 
case  it  is  strenuously  contended  that  this  utility  should  be  re- 
quired to  continue  to  operate  at  an  actual  daily  loss.  All  these 
curious  argument  overlook  the  important  fact  that  the  public 
utility  business  is  radically  different  from  any  other. 

Public  utility  business  is  regulated,  and  other  business  is  not. 
During  the  three  years  ending  with  1920  almost  every  unr^i- 
lated  business  of  every  kind  and  character  was  enjoying  unheard 
of  profits  of  anywhere  from  25  per  cent  up  to  100  and  200  per 
cent.  During  the  same  period  the  public  utilities  of  Indiana 
managed  to  keep  operating  and  that  is  all.  Out  of  the  1,200  or 
more  in  Indiana,  perhaps  15  or  20  made  as  much  as  6  or  7  per 
cent.  The  remainder  were  lucky  if  they  met  their  pay  rolls  and 
coal  bills.  In  spite  of  these  facts,  it  is  seriously  contended  that 
because  some  other  business  is  down,  the  public  utilities  should 
likewise  be  made  miserable. 

There  is  another  important  difference  between  the  public  utili- 
ty business  and  private  unregulated  business.  In  time  of  adver- 
sity, or  in  hard  times  like  the  present,  the  private  business  ceases 
to  borrow  money,  immediately  cuts  down  expenses  by  discharging 
men,  by  cutting  wages,  by  refusing  to  buy  unless  the  price  is 
satisfactory,  and,  if  necessary,  it  reduces  its  output  or  closes  up 
shop  and  waits  for  more  prosperous  times.  The  public  utility 
can  do  none  of  these  things.  It  must  continue  to  operate  at 
full  blast,  regardless  of  the  nature  of  the  times.  It  must  con- 
tinue to  borrow  money  at  excessive  rates.  It  must  continue  to  buy 
the  materials  and  supplies  required.  It  must  retain  its  full  force 
of  employees,  and  increase  the  force  as  the  demands  for  its 
service  increase.  It  cannot  reduce  salaries  and  wages  to  the  same 
extent  as  private  business,  for  its  salaries  and  wages  never  were 
increased  to  anything  like  the  heights  of  private  business.  If 
trained  employees  were  discharged,  if  inexperienced,  cheap  labor 
were  employed,  if  the  necessary  materials  and  supplies  were 
not  on  hand,  if  money  were  not  borrowed  to  make  the  required 
additions  and  extensions,  the  service  immediately  would  suffer 
and  the  patrons  would  be  the  first  bitterly  to  complain.  The 
P.U.R.1922C. 
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Supreme  Court  of  the  United  States  has  had  the  following  to  say 
concerning  the  proposal  to  deny  to  a  public  utility  a  reasonable 
return  upon  the  capital  invested  in  it: 

"Our  social  system  rests  largely  upon  the  sanctity  of  private 
property,  and  that  state  or  community  which  seeks  to  invade  it 
will  soon  discover  the  error  in  the  disaster  which  follows.  The 
slight  gain  to  the  consumer,  which  he  would  obtain  from  a  re- 
duction in  the  rates  charged  by  the  Public  Service  Corporations, 
is  as  nothing  compared  with  his  share  in  the  ruin  which  would  be 
brought  about  by  denying  to  private  property  its  just  reward, 
thus  unsettling  values  and  destroying  confidence."  (Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  29  Sup.  Ct.  Eep.  148,  53  L.  ed. 
371). 

[14]  Petitioner  in  this  ^  case  is  in  the  business  of  selling  tele- 
phone service.  It  cannot  &k  the  price  of  the  thing  it  sells  at  a 
figure  that  will  yield  to  it  the  cost  of  production  and  a  fair  profit, 
and  it  cannot  indefinitely  continue  to  operate  at  a  loss.  Neither 
can  it  cease  to  operate,  nor  in  any  wise  curtail  its  business.  Con- 
sequently, it  must  appear  before  the  body  created  by  law  to  ask 
for  relief.  The  petitioner  in  this  case  is  entitled  to  an  increase 
in  rates.  The  evidence  is  perfectly  plain.  There  is  no  mystery 
about  any  phase  of  the  business.  Every  important  fact  has  been 
established,  not  only  by  petitioner's  evidence  but  also  by  the  in- 
dependent investigation  of  the  agents  of  the  state.  Petitioner 
in  this  case  is  entitled  to  sufficient  revenue  to  meet  its  operating 
-expense  and  pay  at  least  7  per  cent  return  on  the  value  of  its 
property. 

Nevertheless,  the  Commission  will  not  authorize  the^schedule 
of  rates  proposed  by  petitioner.  The  rates  hereinafter  authorized, 
on  the  basis  of  operation  for  the  first  ten  months  of  1921  will 
yield  to  petitioner  not  to  exceed  2.9  per  cent. 

The  schedule  authorized  will  result  in  an  increase  of  revenue 
of  $440,000. 

Conceding  and  affirming  that  petitioner  is  entitled  to  at  least 
a' 7  per  cent  return,  the  Commission  will  not  authorize  the  pro- 
posed rates  and  thereby  theoretically  give  petitioner  immediately 
a  7  per  cent  return,  for  several  reasons,  among  which  are  the 
following: 

(1)  On  May  28,  1920,  petitioner  petitioned  for  rates  higher 
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than  those  now  requested.  There  was  a  hearing  and  it  developed 
that  petitioner's  service  had  degenerated.  Its  relations  with  the 
public  were  bad.  The  service  was  such  that  adequate  rates  were 
not  justified.  The  case  was  dismissed.  Business  and  labor  were 
prospering.  Then  was  the  proper  time  for  a  revision  of  the  rates. 
Petitioner  is  now  suffering  the  consequences  of  its  own  unwise 
policies  and  mismanagement,  which  are  now  fortunately  long 
since  changed. 

(2)  The  Commission  is  of  the  opinion  that  the  traffic  will 
not  bear  the  increase  proposed,  and  that  authorization  of  the 
proposed  rates  inevitably  will  result  in  so  large  a  number  of  sub- 
scribers discontinuing  their  service  through  inability  to  pay,  that 
the  proposed  rates  will  not  yield  the  revenue  theoretically  com- 
puted. 

(3)  That  any  considerable  loss  of  subscribers  will  adversely 
affect  the  service  of  those  who  remain,  hamper  the  development 
of  the  city,  and  in  the  long  run  injuriously  affect  petitioner's 
property. 

(4)  The  evidence  indicates  that  petitioner's  revenue  will  be 
largely  increased  during  the  next  two  years  in  the  normal  develop- 
ment of  its  business  by  the  taking  on  of  some  12,000  additional 
subscribers  who  can  be  served  with  the  equipment  and  facilities 
now  in  place,  and  that  the  addition  of  subscribers  from  60  per 
cent  up  to  the  usual  70  per  cent  of  plant  capacity  will  not  result 
in  a  corresponding  increase  of  operating  expenses,  as  usually 
would  be  the  case. 

(5)  The  evidence  is  not  clear,  but  the  Commission  is  of  the 
opinion  that  the  work  of  unification  has  to  some  extent  increased 
operating  expenses. 

(6)  There  is  evidence  to  the  effect  that  some  deferred  main- 
tenance may  have  been  included  in  the  maintenance  account  dur- 
ing the  first  ten  months  of  1921. 

(7)  The  Commission's  audit  indicates  that  certain  economies 
may  be  effected  in  petitioner's  business  by  a  reduction  of  over- 
head expense,  especially  in  the  plant  and  auditing  departments. 

(8)  The  amount  of  revenue  that  will  be  derived  from  the  ex- 
cess messages  under  the  measured  service  is  uncertain. 

(9)  Various  rates  included  in  the  proposed  schedule  are  not 
believed  to  be  just  and  reasonable. 
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The  Public  Service  Commission  of  Indiana  holds  no  brief 
for  the  Indiana  Bell  Telephone  Company  or  any  other  public 
utility.  There  is  no  state  in  the  United  States  where  the  public 
utilities  have  been  so  severely  and  rigidly  r^ulated.  There  is  no 
state  in  the  United  States  where  public  utility  values  have  been 
on  a  lower  basis.  There  is  no  state  in  the  United  States  where 
the  rate  of  return  allowed  public  utilities  has  been  lower  than  in 
Indiana.  There  is  no  state  in  the  United  States  where  the  rate 
of  depreciation  has  been  on  a  lower  basis.  There  is  no  state  in 
the  United  States  where  public  utility  rates  generally  have  been 
kept  as  low  as  in  Indiana.  There  is  no  city  in  the  United  States 
of  a  size  comparable  to  Indianapolis  where  the  public  utility  rates 
have  been  or  are  now  as  low  as  at  Indianapolis. 

The  Commission  being  advised  in  the  premises  finds — 

(1)  That  an  emergency  exists,  which  threatens  injury  to  the 
business  and  interests  of  petitioner ; 

(2)  That  the  rates  now  in  effect  are  unjust  and  unreasonable ; 
and  if  not  changed  will  result  in  unlawful  discriminations ; 

(3)  That  the  rates  proposed  in  the  petition  are  unjust  and  un- 
reasonable ; 

(4)  That  the  rates  now  in  effect  should  be  increased  in  order 
to  prevent  further  injury  to  the  business  and  interests  of  pe- 
titioner ; 

(5)  That  the  rates  hereinafter  authorized  are  just  and  reason- 
able and  should  be  authorized,  effective  February  1,  1922,  if 
unification  is  then  complete. 


ARIZONA  CORPORATION  COMMISSION. 

RE  JERRY  TRUHILL. 

[Docket  No.  1435-A-624,  Decision  No.  1600.] 

Certificate  of  convenience  and  neceaHty  —  Commi88ion  jurisdiction 
—  Private  hightcays. 

The  jurisdiction  of  the  Arizona  Commission  does  not  extend  to 
motor  vehicles  operated  over  private  highways  unless  such  operations 
are  conducted  in  such  a  manner  as  to  bring  the  service  within  the 
purview  of  the  general  public  utility  law. 

[April  29,  1922.] 
P.U.R.1922C. 
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Application  for  a  certificate  ^of  convenience  and  necessity 
for  the  operation  of  a  stage  line;  application  denied. 

Appearances :  Jerry  Truhill,  in  person ;  L.  F.  Jones,  Phoenix, 
for  Consolidated  Stage  Line. 

By  the  Commission:  This  was  the  application  of  Jerry  Tru- 
hill of  Miami  for  a  certificate  that  the  public  convenience  and 
necessity  require  the  operation  of  a  motor  vehicle  stage  line  for 
the  transportation  of  persons  over  the  public  highways  between 
Miami  and  the  Porphyry  Mine. 

A  public  hearing  was  held  in  Phoenix  before  examiner  L.  G. 
Reif  of  the  Commission,  at  which  the  applicant  appeared  in  per- 
son and  the  Consolidated  Stage  Line  appeared  through  its  at- 
torney as  protestant 

The  highway  in  question  runs  from  the  town  of  Miami  to  the 
mining  camps  of  Live  Oak,  Copper  Glance,  and  Porphyry,  a  dis- 
tance of  approximately  three  and  one-half  miles,  and  the  pro- 
posed service  was  for  the  purpose  of  transporting  the  men  re- 
siding in  Miami  to  the  mines  at  which  they  are  employed,  the 
schedules  showing  trips  made  at  times  suitable  for  the  changing 
of  shifts  at  the  mines. 

The  evidence  shows  that  the  Consolidated  Stage  Company  is 
now  operating  a  stage  line  over  the  road  under  contract  with 
the  mining  company,  and  that  the  stage  makes  three  round  trips 
a  day  taking  care  of  the  changes  of  shifts  at  the  mines.  It  is 
also  shown  by  the  evidence  that  the  highway  over  which  the  pro- 
posed line  would  operate,  is  a  private  road  maintained  by  the 
mining  company  and  never  declared  to  be  a  public  highway.  It 
is  also  shown  that  the  applicant  has  not  received  permission 
from  the  mining  company  to  operate  over  its  private  road. 

The  jurisdiction  of  the  Commission  does  not  extend  to  motor 
vehicles  operated  over  private  highways,  unless  such  operations 
are  conducted  in  such  a  manner  as  to  bring  the  service  within  the 
purview  of  the  general  public  utility  law. 

From  the  evidence  adduced  the  Commission  finds  that  it  is 
without  jurisdiction  in  this  case  to  declare  that  the  public  con- 
venience and  necessity  require  the  operation  of  motor  vehicles 
as  prayed. 

It  is  therefore  ordered,  That  the  application  herein  be  and  the 
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same  is  hereby  denied  without  prejudice  to  the  filing  of  a  new 
application  upon  proper  showing  of  a  public  right  of  user  of  such 
kighwajB. 


DISTRICT  OF   COLUMBIA   PUBLIC   UTILITIES    COMMISSION. 

BE  WASHINGTON-VIRGINIA  RAILWAY  COMPANY. 

[Formal  Case  No.  117,  Order  No.  467.] 

Monopoly   and  competition  —    Unfair  practices  —   Automohilea  — 
Stations. 

Several  motor  bus  companies  operating  in  competition  with  a 
railway  were  ordered  to  move  the  terminal  to  be  used  by  motor  vehicles 
from  a  street  in  close  proximity  to  the  railway  station  to  a  more 
distant  point,,  it  appearing  that  the  selection  of  another  street  would 
affect  in  no  way  the  interest  and  convenience  of  the  public  but  that 
unfair  competition  resulted  at  the  old  terminal  by  the  use  of  the 
railway  station  and  facilities  by  motor  vehicle  passengers. 

[April  27,  1922.] 

Petition  for  the  removal  of  auto-bus  stands ;  petition  granted. 

By  the  Commission:  On  April  19,  1922,  the  Commission 
held  a  formal  public  hearing,  after  due  notice,  to  consider  the 
petition  of  the  Washington- Virginia  Kail  way  Company,  protest- 
ing against  the  further  use  of  12th  street,  between  C  and  D 
streets,  Northwest,  as  a  terminal  for  the  several  motor  bus  com- 
panies operating  from  that  location  to  points  in  the  state  of  Vir- 
ginia also  served  by  the  petitioner. 

The  company's  petition  alleges  that  the  presence  of  the  ter- 
minal of  these  motor  bus  lines  in  close  proximity  to  its  own 
station  and  waiting  room  at  12th  and  D  streets.  Northwest,  con- 
stitutes unfair  competition,  in  that  patrons  of  the  motor  bus 
lines,  while  waiting  for  their  vehicles  to  arrive  at  the  terminal, 
use  the  waiting  room  and  facilities  of  the  petitioner's  station  and 
interfere  with  the  proper  use  of  the  station  by  its  own  patrons. 
The  petitioner,  moreover,  alleges  that  a  dangerous  traffic  condi- 
tion is  created  by  the  presence  of  the  vehicles  of  the  motor  bus 
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lines  when  standing  at  their  terminal,  due  to  the  small  clearance 
between  busses  and  street  cars  when  the  latter  make  the  turn 
at  12  th  and  D  streets. 

Representatives  of  the  motor  bus  lines  denied  the  allegations 
of  petitioner  and  protested  against  any  change  in  the  location 
of  their  terminals. 

The  Commission  is  of  the  opinion  that  this  is  a  matter  of  the 
proper  regulation  of  traffic  in  the  streets  of  the  District  of  Colum- 
bia and  that  the  interests  and  convenience  of  the  public  patron- 
izing these  motor  vehicles  in  no  way  will  be  affected  by  the  selec- 
tion of  another  street  in  which  these  vehicles  may  stand  while 
loading  and  unloading  their  passengers.  After  full  and  careful 
consideration  of  the  testimony  of  both  sides  to  this  controversy, 
the  Commission  believes  that  the  terminal  to  be  used  by  these 
motor  vehicles  should  be  moved  to  Eleventh  street  between  C 
and  D  streets,  Northwest. 

It  is,  therefore.  Ordered: 

(1)  That  the  terminal  of  the  Columbia  Pike  Bus  Line,  the 
Alexandria  Motor  Bus  Line,  the  Peoples  Bus  Line,  the  North- 
ern-Virginia Motor  Transportation  Company,  the  Alexandria- 
Camp  A.  A.  Humphreys  Bus  Line  and  the  Falls  Church-Wash- 
ington Bus  Line,  now  located  on  the  east  side  of  12th  street,  be- 
tween C  and  D  streets,  Northwest,  be  moved  to  the  east  side  of 
11th  street,  between  C  and  D  streets,  Northwest. 

(2)  That  these  motor  bus  lines  continue  on  their  in-bound 
trips  on  their  present  route  from  12th  and  C  streets,  to  the  new 
terminal  on  11th  street,  between  C  and  D  streets,  and  thence  out- 
bound, via  Pennsylvania  avenue,  10th  street  and  C  street. 

(3)  That  the  particular  portion  of  11th  street,  between  C 
and  D  streets  to  be  used  by  these  motor-bus  lines  as  a  terminal 
be  as  indicated  by  the  police  department  of  the  District  of  Col- 
umbia and  conform  to  the  traffic  regulations  of  that  department 

(4)  That  this  order  take  effect  immediately  und  continue  in 
force  until  otherwise  ordered  by  the  Commission. 

Public  Utilities  Commission  of  the  District  of  Columbia.  0. 
Keller,  Cuno  H.  Eudolph,  James  F.  Oyster. 
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HfDIANA  PUBLIC  SERVICE:  COMMISSION. 

BE  LINK-BELT  COMPANY,  et  al. 
[No.  6106.] 

BE  ELECTRIC  STEEL  COMPANY  et  al. 

[No.  6107.] 

Bates  —  Commission  powers  —  Schedules. 

1.  The  Indiana  CommiBsion  may  accept  in  whole  or  in  part  or 
reject  in  whole  or  in  part  rate  schedules,  rules,  and  regulations  pro- 
posed by  utilities,  or  the  Commission  may  construct  a  schedule  of 
rates,  rules  and  regulations  without  reference  to  the  schedules  pro- 
posed. 

Valuation  —  Necessity  for  —  Rate  readjustment. 

2.  The  absence  of  a  valuation  for  rate-making  purposes  does  not 
create  a  condition  which  bars  a  readjustment  of  rates  when  such 
readjustment  is  found  to  be  advisable,  for  although  utility  value  is 
one  of  the  material  factors  to  be  considered  in  fixing  just  and  reason- 
able rates  it  is  not  necessarily  the  controlling  factor. 

Discrimination  —  Rates  —  Unlawful, 

3.  It  is  unlawful  for  a  public  utility  to  give  an  unauthorized, 
preferential,  or  discriminatory  rate,  unlawful  for  a  consumer  to  accept 
or  receive  such  a  rate,  and  unlawful  for  the  Commission  to  permit  such 
a  rate  to  be  in  effect. 


Monopoly  and  competition  —  Electrical  utility  and  power  consumers. 

Discussion  of  the  competition  between  large  electrical  utilities 
and  large  power  consumers  who  install  their  own  private  power 
plants,  p.  391. 

[March  8,  1022.] 

Investigation  of  electric  rates ;  discriminatory  contracts  elim- 
inated and  new  rate  schedule  authorized. 

Appearances:  C  N".  Thompson,  Samuel  M.  Ralston  and  El- 
mer E.  Scott,  its  attorneys,  for  the  Indianapolis  Light  and  Heat 
Company ;  J.  W.  Fesler,  for  the  Merchants  Heat  and  Light  Com- 
pany; William  L.  Taylor  and  Jackson  Carter,  their  attorneys, 
for  the  Link  Belt  Company,  et  al.,  and  for  the  Electric  Steel 
Company,  et  al. ;  Taylor  E.  Groninger,  Corporation  Counsel 
and  Samuel  Ashby,  Special  Counsel,  for  the  city  of  Indianapolis. 

Van  Auken,  Commissioner:  Cause  No.  6106  is  a  proceed- 
ing on  a  petition  filed  June  30,  1921  by  the  Link  Belt  Com- 
pany, et  al.  against  the  Merchants  Heat  &  Light  Company,  for 
a  reduction  of  power  rates. 
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Cause  Xo.  6107  is  a  proceeding  on  a  petition  filed  June  30, 
1921  by  the  Electric  Steel  Company,  et  al.  against  the  Indian- 
apolis Light  &  Heat  Company,  for  a  reduction  of  power  rates. 

Cause  No.  5311  is  a  proceeding  initiated  by  the  Indianapolis 
Light  &  Heat  Company  by  a  petition  filed  April  12,  1920  for 
an  increase  of  electric  rates  in  Indianapolis.  As  a  result  of  the 
proceedings  already  had  in  that  numbered  cause,  the  now  exist- 
ing rates  of  the  Indianapolis  Light  &  Heat  Company  were  fixed 
and  such  company  was  ordered  to  file  an  inventory  of  its  prop- 
erty and  was  also  ordered  to  file  simplified  schedules  of  rates, 
both  of  which  requirements  have  been  complied  with. 

Cause  No.  5312  is  a  proceeding  initiated  by  the  Merchants 
Heat  &  Light  Company  by  a  petition  filed  April  12,  1920  for 
an  increase  in  electric  rates  in  Indianapolis.  As  a  result  of 
the  proceedings  already  had  in  that  numbered  cause,  the  now 
existing  rates  of  the  Merchants  Heat  &  Light  Company  were 
fixed,  and  such  company  was  ordered  to  file  an  inventory  of  its 
property  and  was  also  ordered  to  file  simplified  schedules  of 
rates,  both  of  which  requirements  have  been  complied  with. 

The  so-called  "Simplified  schedules  of  rates/'  mentioned  in 
the  order  of  the  Commission  in  Causes  Nos.  5311  and  5312,  were 
filed  by  the  Merchants  Heat  &  Light  Company  and  the  Indian- 
apolis Light  &  Heat  Company  on  July  15,  1921. 

Thereafter,  the  city  of  Indianapolis  filed  written  objections 
to  the  approval  of  the  proposed  schedule  of  rates,  and  objection 
was  also  made  by  the  petitioning  power  consumers  in  Causes 
Nos.  6106  and  6107. 

On  February  11,  1922  in  order  that  there  might  be  no  mis- 
conception by  any  interested  party,  the  Commission  publicly 
announced  and  notified  the  parties  that  all  of  the  rates  for  all 
classes  of  service  were  to  be  considered  and  determined  in  this 
proceeding. 

[1]  The  issue  herein  in  the  above  causes,  which  have  been 
consolidated  for  hearing  and  which  are  consolidated  in  this  or- 
der, is  what,  under  all  the  circumstances  appearing  in  the  rec- 
ord and  in  evidence,  are  just  and  reasonable  rates  for  all  classes 
of  cl('ctrical  service  in  the  city  of  Indianapolis.  In  determin- 
ing that  issue,  the  Commission  has  before  it,  schedules  of  rates, 
rules  and  regulations  proposed  by  the  two  utilities,  which  schcd- 
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ules  the  Commission  may  reject  in  whole  or  in  part,  accept  in 
whole  or  in  part^  or  the  Commission  may  construct  a  schedule 
of  rates,  rules  and  regulations  without  reference  to  the  schedules 
proposed. 

A  hearing  of  these  cases  was  held  at  the  state  house  commenc- 
ing February  27,  1922,  pursuant  to  notices  with  appearances  as 
above  indicated. 

Subsequent  to  the  hearing,  a  brief  was  filed  by  the  petition- 
ing power  consumer^,  insisting  upon  sweeping  and  radical  re- 
duction of  all  rates,  proposing  new  schedules  substantially  low- 
er than  .the  prewar  schedules,  all  without  serious  consideration 
of  the  matter  of  revenue  or  of  the  form  and  correctness  of  the 
schedules  or  of  the  relationship  of  one  schedule  to  another. 

A  brief  was  filed  by  the  city  of  Indianapolis,  insisting  upon 
a  general  reduction  of  rates,  and  particularly  insisting  that  a 
reduction  should  be  made  in  the  residence  lighting  rates  and  that 
such  class  of  consumers  should  have  preference.  The  Commis- 
sion is  of  the  opinion  that  the  position  of  the  city  with  respect 
to  the  reduction  of  domestic  lighting  rates  is  well  taken. 

A  brief  was  filed  by  the  Indianapolis  Light  &  Heat  Company, 
opposing  all  reduction  and  strenuously  insisting  that  there  should 
be  no  reduction  of  the  lighting  rates. 

A  brief  was  filed  by  the  Merchants  Heat  &  Light  Company, 

•defending  the  schedule  of  rates  proposed  by  it,  opposing  any 

reduction  of  rates,  and  giving  a  detailed  explanation  in  writing 

of  each  case  of  apparent  discrimination  or  irregularity  referred 

to  by  Mr.  Herdrich  in  his  testimony. 

Prior  to  the  hearing,  the  Commission  caused  its  accounting 
department  to  make  a  complete  and  exhaustive  audit  and  inves- 
tigation of  the  accounts  and  records  of  each  utility  for  the  period 
ending  June  30,  1921,  the  reports  of  which  are  in  evidence. 

The  Commission  also  caused  certain  special  investigations 
to  be  made  by  its  engineering  and  accounting  departments  and 
by  certain  competent  special  agents  employed  for  the  purpose. 

[2]  Ordinarily  the  Commission  would  not  attempt  to  adjust 
rates  in  a  case  of  such  magnitude,  without  a  complete  valuation 
of  the  property.  The  value  of  the  property  for  rate-making  pur- 
poses, is  one  of  the  material  factors  to  be  considered  in  fixing 
just  and  reasonable  rates.  It  is  not  necessarily  the  controlling 
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factor,  nor  does  the  absence  of  a  valuation  for  rate-making  piir- 
poses  create  a  condition  which  bars  a  readjustment  of  rates, 
when  such  readjustment  is  found  to  be  advisable.  In  this  pro- 
ceeding all  parties,  including  the  two  utilities,  the  city  of  In- 
dianapolis and  the  petitioning  power  consumers  are  asking  for 
a  readjustment  of  rates,  regardless  of  the  fact  that  the  Commis- 
sion is  not  prepared  at  this  time  to  fix  the  value  of  these  utility 
properties  for  rate-making  purposes. 

The  Commission  is  of  the  opinion  (1)  that  a  readjustment 
of  rates  is  imperatively  necessary,  and  (2)  that  it  has  before 
it  sufficient  data*so  that  it  can  fix  just  and  reasonable  rates  for 
the  period  that  must  elapse  before  the  valuations  are  completed. 

Pursuant  to  orders  heretofore  issued  in  Causes  Nos.  5311 
and  6312,  inventories  have  been  filed,  which  inventories  have 
been  checked  by  the  engineering  department  which  is  now  en- 
gaged in  making  an  appraisal  of  such  properties.  An  intoler- 
able situation,  only  partially  disclosed  by  the  evidence,  exists 
in  reference  to  the  electrical  rates  of  the  city  of  Indianapolis. 
It  must  not  be  permitted  to  exist.  The  Merchants  Heat  &  Light 
Company  has  some  twenty-eight  different  schedules  of  rates; 
the  Indianapolis  Light  &  Heat  Company  has  twelve  or  more. 
Each  company  has  entered  into  special  contracts  with  certain 
consumers,  without  the  approval  of  the  Commission.  The  pub- 
lished schedules  authorized  by  the  Commission  have  been  dis- 
regarded. Special  rates  to  certain  consumers,  not  authorized 
by  the  Commission,  are  in  effect  constituting  gross  discrimina- 
tions. There  has  been  keen  competition  between  the  utilities 
for  the  electrical  business  of  the  city.  Such  competition  has  not 
reduced  the  rates  to  the  general  public,  for  a  duplication  of 
utility  facilities  is  economically  unsound  and  wasteful  and  the 
public  bears  the  burden.  The  competition  has,  however,  bene- 
fited certain  large  consumers  whose  business  is  so  desirable  that 
agents  of  the  utilities  have  attempted  to  outdo  each  other  in 
stretching  the  provisions  of  the  published  schedules,  and  some- 
times, in  their  enthusiasm,  forgetting  the  published  schedules 
entirely. 

Both  the  Indianapolis  Light  &  Heat  Company  and  the  Mer- 
chants Heat  &  Light  Company  are  ably  operated  and  managed 
with  a  high  degree  of  economy  and  efficiency.     They  are  both 
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capable  of  furnishing  electrical  service  to  the  community  at 
just  and  reasonable  rates,  bearing  in  mind  that  no  water  pow- 
er is  available,  and  that  all  coal  must  be  transported  to  the  city 
at  a  transportation  cost  per  ton  greater  than  the  entire  cost  of 
the  coal  per  ton  five  years  ago.  The  Commission  is  endeavor- 
ing to  encourage  the  bringing  of  cheaper  power  to  the  city.  Un- 
til that  is  accomplished,  Indianapolis  is  bound  to  be  at  a  cer- 
tain disadvantage  in  comparison  with  cities  more  favorably 
situated. 

The  evidence  in  this  proceeding  indicates  that  th^  schedules 
of  electrical  rates,  heretofore  authorized  by  the  Commission  and 
filed  with  the  tariff  department  of  the  Commission  by  the  util- 
ities, have  been,  in  several  instances,  disregarded.  Rates,  oth- 
er than  the  published  rates,  have  been  offered  by  the  utilities 
and  accepted  by  certain  of  the  consumers  and  service  rendered 
and  paid  for  thereunder. 

[3]  It  is  unlawful  for  a  public  utility  to  give  an  unauthor- 
ized, preferential  or  discriminatory  rate;  unlawful  for  a  con- 
sumer to  accept  or  receive  such  a  rate;  and  unlawful  for  the 
Commission  to  permit  such  a  rate  to  be  in  effect. 

The  sections  of  the  act  requiring  a  utility  to  charge  and  col- 
lect the  rates  prescribed  by  the  Commission  and  no  other;  pro- 
hibiting preferential  or  discriminatory  rates;  and  providing 
penalties,  are  so  well  known  that  it  is  unnecessary  to  make  any 
further  comment. 

Section  115  of  the  Public  Service  Commission  Act,  which 
makes  it  unlawful  for  any  consumer  to  solicit  or  receive  any 
concession  or  discrimination,  is  not  so  well  known  and  is  set 
out  below: 

'It  shall  be  unlawful  for  any  person,  firm  or  corporation 
knowingly  to  solicit,  accept  or  receive  any  rebate,  concession, 
or  discrimination  in  respect  to  any  service  in  or  affecting  or 
relating  to  any  public  utility  or  for  any  service  in  connection 
therewith,  whereby  any  such  service  shall,  by  any  device  what- 
soever, be  rendered  free  or  at  a  less  rate  than  that  named  in  the 
published  schedules  and  tariffs  in  force  as  provided  herein,  or 
whereby  any  service  or  advantage  is  received  other  than  is  here- 
in specified.  Any  person,  firm  or  corporation  violating  the  pro- 
Tisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor 
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and  on  conviction  thereof  shall  he  punished  by  a  fine  of  not  less 
than  $50  nor  more  than  $1,000  for  each  offense." 

Schedules  of  rates  and  rules,  applying  exactly  alike  to  both 
utilities,  are  prescribed  in  this  order.  On  and  after  the  effec- 
tive date  of  this  order,  the  schedules  of  rates  and  rules  herein 
authorized  shall  be  enforced  to  the  letter  by  both  companies. 
It  must  not  be  otherwise.  Any  party  or  person  who  feels  ag- 
grieved may  bring  his  grievance  before  the  Commission  and  the 
courts  by  a  simple  procedure  in  a  proper  and  orderly  way.  The 
rates  and  rules  herein  authorized,  may  be  changed,  amended, 
or  modified  by  the  Commission  at  any  time,  but  not  by  anyone 
else,  so  long  as  the  law  remains  as  it  is. 

The  present  rate  structure  as  published  is  in  such  confusion 
and  its  application  to  the  consumers  by  the  utilities  is  involved 
in  so  much  imcertainty,  that  the  effect  of  the  schedules  author- 
ized on  the  gross  earnings  of  the  companies,  as  compared  with 
the  present  earnings,  can  only  be  approximated.  The  rates  must 
be  simplified,  made  effective  to  all  consumers  alike,  and  given  a 
trial  before  a  rate  structure  of  any  permanence  can  be  author- 
ized. In  the  meantime,  the  valuation  of  the  properties  may 
be  fixed  so  that  the  return  and  depreciation  may  be  computed 
with  certainty* 

It  is  evident  that  some  reduction  of  rates  should  be  made  at 
once.  The  Commission  is  of'  the  opinion  that  the  domestic 
lighting  consumers  should  have  priority  and  a  reduction  of 
one-half  cent  per  kilowatt  hour  will  be  made.  The  utilities  con- 
tend that  the  domestic  lighting  consumers  are  not  now  paying 
a  sufficiently  high  rate,  in  comparison  with  other  classes  of  con- 
sumers. That  conclusion  is  based  on  various  theoretical  as- 
sumptions, some  of  which  do  not  seem  to  be  well  founded.  For 
instance,  it  is  assumed  that  each  lighting  consumer  is  paying 
the  prescribed  rate.  It  appears  in  the  evidence  that  in  one  in- 
stance at  least,  the  consumption  registered  by  more  than  600 
meters  on  residence  lighting  service,  is  combined  and  sold  at  a 
wholesale  rate  far  below  the  rate  to  other  individual  lighting 
consumers.  If  it  later  develops  with  certainty  that  the  lighting 
consumers  are  not  bearing  their  just  share  of  the  burden,  the 
rates  may  be  increased. 
The  rates  herein  authorized  will  result  in  substantial  reduo- 
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tions  from  the  present  published  rates  in  classes  other  thanr  do- 
mestic lighting.  A  large  number  of  schedules  of  rates  and  spe- 
cial contracts  are  set  aside.  It  is  impossible  to  predict  exactly 
what  the  effect  will  be  until  each  consumer  has  selected  the  new 
rate  most  appropriate  to  his  requirements.  It  is  certain  that 
some  individual  consumers,  who  have  been  enjoying  preferen- 
tial rates  or  contracts,  will  be  increased,  and  such  consumers 
cannot  now  be  heard  to  complain.  It  is  certain  that  every  con- 
sumer who  has  paid  the  prescribed  rates  will  be  benefited  finan- 
cially by  this  and  the  orders  to  follow. 

The  schedule  for  large  power  users  is  a  reduction  from  the 
present  published  rates.  The  minimum  realization  clause  is 
set  aside.  The  schedules  are  simplified.  The  large  power  con- 
sumers have  a  somewhat  different  status  than  other  classes  of 
consumers.  Such  business  is  competitive  as  between  the  utility 
and  the  consumer.  The  large  power  consumers  are  able  to,  and 
do,  install  their  own  private  power  plants  whenever  they  con- 
clude that  they  can  make  their  own  power  cheaper  than  the 
utility  will  furnish  it 

It  appears  that  the  Merchants  Heat  &  Light  Company  sells 
electrical  service  to  the  Interstate  Public  Service  Company  and 
the  citizens  Gas  Company  under  special  contracts,  which  have 
been  approved  by  the  Commission,  and  under  conditions  pre- 
scribed by  »uch  contracts  that  are  advantageous  to  each  of  such 
parties.  The  same  situation  exists  with  reference  to  a  contract 
between  the  Indianapolis  Light  &  Heat  Company  and  the  In- 
terstate Public  Service  Company.  The  service  rendered  under 
these  contracts  is  on  an  entirely  different  basis  than  service 
rendered  by  the  utilities  to  other  consumers,  and  these  contracts 
should  not  be  disturbed. 

It  is  contended  that  the  schedules  of  rates  proposed  by  the 
utilities  are  not  simplified  and  that  they  are  complex  and  tech- 
nical. The  schedules  of  rates  and  rules  herein  authorized  are 
unquestionably  a  very  great  improvement  over  the  present  sit- 
uation, as  well  as  over  the  schedules  of  rates  and  rules  pro- 
posed. Nevertheless,  it  is  impossible  to  construct  schedules 
of  rates  and  rules  covering  all  classes  of  electrical  service  in  the 
city  of  Indianapolis  with  two  competing  companies,  without  such 
schedules  and  rules  being  more  or  less  complex  and  technical. 
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Any  lawyer  or  other  person  with  a  little  experience  in  rate  mak- 
ing and  with  a  smattering  of  knowledge  of  the  local  situation 
can  draw  up  simple  schedules  of  rates  applying  to  all  classes  of 
service.  Whether  such  schedules  would  be  absolutely  fair  to 
all  classes  of  consumers  is  another  matter  that  must  not  be 
guossed  about.  In  this  proceeding  the  Commission  must  large- 
ly depend  upon  its  own  highly  competent  technical  staff  of  ac- 
countants, engineers,  and  rate  men.  Also,  the  Commission 
deemed  the  matter  of  such  importance  that  it  has  employed  an 
outside  utility  accountant  and  an  outside  utility  engineer,  both 
of  wide  experience,  intimate  knowledge  of  the  local  situation 
and  unquestioned  ability. 

Ko  evidence  was  offered  by  the  petitioning  power  consum- 
ers showing  or  tending  to  show  whether  or  not  they  have  been 
on  the  published  schedules,  what  rates  they  have  been  paying, 
what  amounts  they  have  been  paying,  what  they  would  have 
paid  if  they  had  been  on  the  published  schedules,  what  their 
contracts  have  been  or  what  effect  the  proposed  schedules  would 
have  upon  them.  All  these  facts  were  within  the  knowledge  of 
the  petitioning  power  consumers,  and  they  had  been  requested 
to  furnish  such  information.  Owing  to  this  failure  on  the  part 
of  the  large  power  users  to  produce  evidence,  and  in  view  of  Mr. 
Herdrich's  testimony,  the  Commission  is  very  much  in  the  dark 
as  to  just  what  effect  the  schedules  authorized  herein  will  have 
on  these  consumers,  altho  the  rates  are  substantially  reduced 
from  the  published  schedule.  It  would  be  advisable  for  these 
and  all  other  consumers  promptly  to  comply  with  the  law  and 
get  on  the  published  schedules,  and  then,  if  necessary,  their 
rates  may  be  adjusted  with  some  degree  of  precision. 

It  will  be  very  advisable  for  both  utilities  immediately  to 
check  over  their  consumers'  contracts  and  be  certain  each  con- 
sumer is  on  the  proper  schedule,  and  that  the  current  ust-d  by 
each  consumer  is  being  properly  measured  and  billed,  and  par- 
ticularly that  the  demand  of  each  consumer  is  correctly  fixed. 
It  will  be  a  serious  matter  for  both  the  utility  and  the  consum- 
er if  discriminations  or  preferential  rates  are  disclosed  by  the 
Commission's  investigation  and  check  which  will  continue  in 
the  future. 
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The  Commission  having  considered  all  the  evidence  and  being 
advised  in  the  premises  finds: 

[6]  1.  That  all  the  schedules  of  rates,  rules  and  regulations 
and  all  the  contracts  of  every  kind  and  character  for  electrical 
service  in  the  citj  of  Indianapolis,  of  the  Indianapolis  Light  & 
Heat  Company  and  of  the  Merchants  Heat  &  Light  Company, 
in  so  far  as  such*Yates,  rules  and  regulations  or  contracts  are  in 
conflict  with  the  schedule  of  rates,  rules  and  regulations  herein 
authorized,  should  be  cancelled,  set  aside  and  vacated  for  the 
reason  that  such  rates,  rules  and  contracts  are  unreasonable, 
preferential,  and  discriminatory. 

2.  That  the  rates,  rules  and  regulations  of  the  Indianapolis 
Light  &  Heat  Company  and  of  the  Merchants  Heat  &  Light 
Company,  now  in  effect,  are  unreasonable  and  unjust. 

3.  That  the  schedules  of  rates,  rules  and  regulations  filed  by 
the  Indianapolis  Light  &  Heat  Company  in  Cause  No.  5311 
and  by  the  Merchants  Heat  &  Light  Company  in  Cause  No. 
5312,  should  not  be  accepted  or  made  eifective,  for  the  reason 
that  such  schedules  of  rates>  rules  and  regulations  are  unreason- 
able and  unjust. 

4.  That  the  petition  of  the  Link  Belt  Company  in  Cause  No. 
6106  should  be  denied  in  part. 

6.  That  the  petition  of  the  Electric  Steel  Compny,  et  al.  in 
Cause  6107,  should  be  denied  in  part. 

6.  That  schedules  of  rates,  rules  and  regulations  applying  to 
bath  companies  exactly  alike,  simplifying  the  rate  structure, 
equalizing  the  burden  between  the  classes  of  consumers,  and  re- 
moving discriminations,  should  be  prescribed. 

7.  That  the  rates,  rules  and  regulations  herein  authorized 
are  reasonable  and  just. 

8.  That  the  rates,  rules  and  regulations  herein  authorized 
should  apply  exactly  alike  to  both  the  Indianapolis  Light  & 
Heat  Company  and  the  Merchants  Heat  &  Light  Company. 

Residence  Schedule. 

Note:  In  the  application  of  the  Schedules  to  Residence  Serv- 
ice, it  is  found  that  the  customers,  in  the  matter  of  cost  per  kilo- 
watt hour  can  be  classified  in  two  general  groups  as  follows: 

Group  "A''  in  which  the  service  is  principally  for  illumina- 
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tion  purposes  and  tftie  hours  use  of  same  is  such  that  no  advan- 
tage would  be  received  under  the  "Light  and  Power  Schedules." 
Group  "B"  in  which  the  service  includes,  for  domestic  use, 
electric  cooking  ranges,  water  heaters,  small  refrigerating  ma- 
chines, battery  charging  appliances,  etc.,  and  the  application  of 
the  "Light  and  Power  Schedules"  results  in  a  lower  cost  per 
kilowatt  hour  than  the  'TElesidence  Schedule." 

Classification  of  Service, 

(a)  Available  to  customers  classifying  in  Group  "A."  for 
dwellings,  flats,  and  apartments  used  as  private  residences,  tak- 
ing electric  energy  for  lighting  and  small  power  using  appli- 
ances connected  by  lamp  sockets  or  lamp  receptacles  and  for 
electric  cooking  ranges  and  also  water  heaters  when  con- 
nected with  electric  cooking  ranges  by  double  throw  switches, 
so  as  not  to  allow  simultaneous  operation  of  both  appliances- 
Battery  charging  and  other  small  power  appliances  will  be  per- 
mitted except  between  4 :30  p.  m.  and  6 :30  p.  m.  during  Novem- 
ber, December,  January,  and  February  of  each  year.  No  weld- 
ing machines,  wireless  apparatus  or  other  power  apparatus  sub- 
ject to  violent  fluctuation  shall  be  connected. 

(b)  To  customers  contracting  to  use  the  company's  residence 
service  there  is  available  in  addition  to  the  "Residence  Sched- 
ule" the  "Light  and  Power  Schedules"  on  which,  at  the  option 
of  the  customer,  residence  8er\'ice  may  be  contracted  for  when 
the  residence  service  includes  such  cooking,  heating,  refrigera- 
tion and  battery  charging  appliances  as  are  provided  for  in  the 
"Classification  of  Service"  and  the  customer  may  change  one 
time  from  one  schedule  to  the  other,  effective  retroactively,  at 
any  time  during  the  first  contract  year  and  once  at  the  end  of 
each  twelve  months  thereafter,  but  not  effective  retroactively. 

Rate. 

For  all  service  furnished  residences,  etc.,  including  incidental 
use  of  appliances  for  heating  or  power  used  on  lighting  circuits, 
and  passing  through  the  same  meter  or  meters,  the  customer 
must  pay  to  the  company,  for  each  month  during  the  life  of  the 
contract,  an  "energy  charge"  at  the  following  rates. 

Energy  Charge. 

Seven  and  one-half  cents  gross,  or  7  cents  net  per  kilowatt 

P.U.R.1922C. 


Digitized  by  VjOOQIC 


RE  LINK  BELT  CO.  396 

hour  per  month  for  the  first  5  kilowatt  hours  for  each  of  the 
first  5  active  rooms  plus  the  ;first  3  kilowatt  hours  for  each  of 
the  active  rooms  in  addition  to  the  first  6,  but  not  less  than 
fifteen  kilowatt  hours  per  month  at  the  7^  cent  gross  rate  when 
consumed.  Six  and  one-half  cents  net  per  kilowatt  hour  per 
month  for  the  kilowatt  hours  per  month  which  is  in  excess  of 
the  amount  at  the  7^  cents  gross  per  kilowatt  hour  rate. 

Prompt  Payment  Discount. 

One-half  cent  per  kilowatt  hour  will  be  deducted  from  the 
7^  cent  gross  "energy  charge"  portion  of  the  bills,  when  bills 
are  paid  on  or  before  ten  days  after  their  respective  dates. 

Minimum  Charge. 

One  dollar  per  month  gross,  or  90  cents  net  if  bill  is  paid  on  or 
before  ten  days  after  respective  date,  plus  50  cents  per  month  per 
kilowatt  hour  of  capacity  of  each  electric  appliance  exceeding 
660  watts  nominal  rated  capacity. 

J.  etm. 

A  fixed  term  of  five  years  commencing  when  the  company 
begins  to  supply  electricity  hereunder,  and  the  obligation  of 
both  parties  continues  after  the  expiration  of  such  fixed  term 
until  either  party  shall  have  received  from  the  other  sixty  days' 
written  notice  to  discontinue  service. 

Inactive  Rooms. 

Basements  (where  not  used  as  living  rooms  or  sleeping  rooms), 
porches,  porticos,  baths,  lavatories,  toilets,  halls  having  less  than 
120  square  feet  of  floor  space,  garrets  (where  not  used  as  sleep- 
ing rooms),  closets,  breakfast  rooms  (in  houses  and  apartments 
having  dining  rooms),  laundries,  storage  rooms,  and  garage 
rooms  (where  not  used  as  living  rooms  or  sleeping  rooms). 

Active  Rooms. 

All  rooms  not  listed  as  inactive  rooms  shall  be  considered 
active  and  for  each  active  room  having  more  than  260  square 
feet  floor  space,  the  kilowatt  hour  at  7^  cents  gross  rate  shall  be 
increased  in  proportion  to  the  excess  over  260  square  feet  of 
floor  space  in  the  room.  Each  alcove  room,  sun  porch  and  each 
pantry  used  jointly  with  an  active  room  shall  be  considered  a 
part  of  the  room  in  computing  the  floor  space. 
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Optional  Light  and  Power  Schedide. 

Note:  In  the  application  of  the  Schedules  to  Commercial 
Light  and  Power  Service,  it  is  found  that  customers,  in  the  mat- 
ter of  cost  per  kilowatt  hour  can  be  classified  in  two  general 
groups  as  follows: 

Group  "A"  in  which  the  demand  and  hours  use  of  same  is  so 
small  that  no  advantage  is  received  under  the  "Commercial  Light 
and  Power  Schedule," 

Group  "B"  in  which  the  "Commercial  Light  and  Power  Sched- 
ule," results  in  a  lower  cost  per  kilowatt  hour  than  the  "Optional 
Light  and  Power  Schedule.*' 

Classification  of  Service. 

(a)  Available,  at  the  option  of  the  customer,  as  a  schedule 
on  which  residence  service  may  be  contracted  for  and  in  addi- 
tion is  applicable  to  customers  classifying  in  Group  "A,"  as 
afore-mentioned,  and  such  other  similar  customers  as  cannot 
maintain  a  measured  power  factor  of  70  per  cent  or  more  and 
includes  electric  service  used  for  lighting  purposes,  also  motors, 
and  appliances  other  than  lighting  equipment,  utilized  for  mo- 
tive and  heating  purposes  when  provided  with  proper  starting 
equipment. 

(b)  Stereo^ticons,  moving  picture  machines,  photographers' 
arc  lamps  and  rectifiers  shall  be  classed  as  power  equipment. 

(c)  To  customers  contracting  to  use  the  optional  lighting 
and  power  service  there  is  available,  in  addition  to  the  "Optional 
Light  and  Power  Schedule,"  another  rate  "Commercial  Light 
and  Power  Schedule"  on  which,  at  the  option  of  the  customer, 
commercial  light  and  power  service  may  be  contracted  for,  pro- 
vided however,  the  customers  can  maintain  a  measured  power 
factor  of  70  per  cent  or  more,  and  the  customer  may  change  one 
time  from  one  schedule  to  the  other,  effective  retroactively,  at 
any  time  during  the  first  contract  year  and  once  at  the  end  of 
each  twelve  months  thereafter,  but  not  effective  retroactively. 

Rate. 

For  all  lighting  and  power  service  furnished  to  premises  in- 
cluded under  the  "Optional  Light  and  Power  Schedule,"  in- 
cludinnj  incidental  use  of  appliances  for  heating  or  power  use 
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on  lighting  circuits,  and  passing  through  the  same  meter  or 
meters,  the  customer  must  pay  to  the  company,  for  each  month 
during  the  life  of  the  contract,  an  "Energy  Charge,^*  at  the  fol- 
lowing rates: 

Energy  Charge: 

f.07i  gross  or 

$.07     net  per  kw.  hr.  for  fir?t  200  kw.  hr.  used  per  mo. 

$.065  net  per  kw.  hr.  for  next  200  kw.  hr.  used  per  mo. 

$.055  net  per  kw.  hr.  for  next  600  kw.  hr.  used  per  mo.' 

$.05    net  per  kw.  hr.  fbr  excess  1000  kw.  hr.  used  per  mo. 

Prompt  Payment  Discourd. 

One-half  cent  per  kilowatt  hour  will  be  deducted  from  the 
7^  cent  gross  "Energy  Charge"  portion  of  the  bills,  which  is 
that  portion  computed  on  the  first  200  kilowatt  hours  when  bills 
are  paid  on  or  before  ten  days  after  their  respective  dates. 

Minimum  Charge. 

One  dollar  per  month  for  each  kilowatt  of  nominal  rated 
capacity  or  fraction  thereof  connected,  but  in  no  case  less  than 
$1  per  month  and  for  residence  service  $1  per  month  plus  a 
charge  at  the  rate  of  50  cents  per  month  per  kilowatt  of  aggrer- 
gate  capacity  of  all  the  electric  appliances  used  which  exceed 
660  watts  each  nominal  rated  capacity.  "Minimum  charges'* 
are  not  subject  to  discount. 
Power  Factor  RequiremerUs. 

All  customers  taking  either  or  both  light  and  power  service 
where  the  customer  cannot  maintain  a  measured  power  factor 
of  70  per  cent  or  more,  must  contract  for  service  at  the  "Option- 
al Light  and  Power  Schedula" 

Term. 

A  fixed  term  of  five  years  commencing  when  the  company 
begins  to  supply  electricity  hereunder,  and  the  obligation  of 
both  parties  continues  after  the  expiration  of  such  fixed  terms 
until  either  party  shall  have  received  from  the  other  a  sixty 
days'  written  notice  to  discontinue  service. 

Temporary  Lighting  and  Power  Service  of  Limited  Duration. 
For  this  service,  the  customer  is  to  pay  all  expenses  of  con- 
nection and  disconnection,  and  in  consideration  of  this  fact, 
and  in  further  consideration  of  the  limited  period  only  that 
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service  is  to  be  supplied,  the  company  agrees  to  furnish  tem- 
porary lighting  and  power  service  at  the  ^'Optional  Light  and 
Power  Schedule." 

"Service  of  Limited  Duration"  not  purchaseable  under  any 
other  schedule. 

Commercial  Light  and  Power  Schedule. 

Note:  In  the  application  of  the  Schedules  to  Commercial 
Light  and  Power  Service,  it  is  found  that  customers,  in  the 
matter  of  cost  per  kilowatt  hour,  can  be  classified  in  two  gen- 
eral groups  as  follows: 

Group  "A"  in  which  the  demand  and  hours  use  of  same  is 
so  small  that  no  advantage  is  received  under  the  "Commercial 
Light  and  Power  Schedule." 

Group  "B"  in  which  the  "Commercial  Light  and  Power 
Schedule,"  results  in  a  lower  cost  per  kilowatt  hour  than  the 
''Optional  Light  and  Power  Schedule." 

ClassificcUion  of  Service. 

(a)  Available,  at  the  option  of  the  customer,  as  a  schedule 
on  which  residence  service  may  be  contracted  for  and  in  addi- 
tion is  applicable  to  customers  classifying  in  "Group  B,"  pro- 
vided however,  the  customer  can  maintain  a  measured  power 
factor  of  70  per  cent  or  more  and  includes  electric  service  used 
for  lighting  purposes,  also  motors  and  appliances  other  than 
lighting  equipment,  utilized  for  motive  and  heating  purposes 
when  provided  with  proper  starting  equipment. 

(b)  Stereopticons,  moving  picture  machines,  photographers' 
arc  lamps,  and  rectifiers  shall  be  classed  as  power  equipment. 

(c)  To  customers  contracting  to  use  the  commercial  lighting 
and  power  service  there  is  available,  in  addition  to  "Commercial 
Light  and  Power  Schedule,"  another  rate  "Optional  Light  and 
Power  Schedule"  on  which,  at  the  option  of  the  customer,  com- 
mercial light  and  power  service  may  be  contracted  for,  and  the 
customer  may  change  one  time  from  one  schedule  to  the  other, 
effective  retroactively,  at  any  time  during  the  first  contract  year 
and  once  at  the  end  of  each  twelve  months  thereafter,  but  not 
effective  retroactively. 

Rate. 

For  all  lighting  and  power  service  furnished  to  premises 
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included  under  the  "Commercial  Light  and  Power  Schedule," 
including  incidental  use  of  appliances  for  .heating  or  power  use 
on  lighting  circuits,  and  passing  through  the  same  meter  or 
meters,  the  customer  must  pay  to  the  company,  for  each  month 
during  the  life  of  the  contract,  a  "demand  charge"  and  an 
^'energy  charge"  at  the  following  rates. 

Demand  Charge.  . 

$36.00  per  yr.  at  $3  per  mo.  for  each  kw.  Billing  demand  for  the  first 
10  kw. 

$24.00  per  jr,  at  $2  per  mo.  for  each  kw.  Billing  demand  for  the  next  50 
kw. 

$16.00  per  yr.  at  $1.33|  per  mo.  for  each  kw.  Billing  demand  in  excess 
of  60  kw. 

Plus  an  energy  charge  as  follows: 

Commercial  LiglU  and  Power  Schedule. 

Energy  Charge. 

$.04     Gross  or 

$.03^  Net  per  kw.  hr.  for  the  first  200  kw.  hr.  used  per  mo. 

$.03 i  Net  per  kw.  hr.  for  the  next  800  kw.  hr.  used  per  mo. 

$  02^  Net  per  kw.  hr.  for  the  next  4,000  kw.  hr.  used  per  mo. 

$.02     Net  per  kw.  hr.  for  the  next  76,000  kw.  hr.  used  per  mo. 

$.01}  Net  per  kw.  hr.  for  the  next  150,000  kw.  hr.  used  per  mo. 

$.01i  Net  per  kw.  hr.  for  excess  of  230,000  kw.  hr.  used  per  mo. 

Billing  Demand. 

Where  a  "demand  charge"  is  stated  in  the  rate  schedule  it 
shall  be  understood  as  to  be  applied  to  the  "billing  demand" 
unless  otherwise  specifically  excepted,  and  the  billing  demand" 
shall  be  determined  as  provided  in  the  rules  and  regulations 
under  which  electricity  is  sold  for  service  and  which  rules  and 
regulations  are  considered  as  incorporated  in  all  standard  appli- 
cations and  contracts  for  service. 

Prompt  Payment  Discount. 

One-half  cent  per  kilowatt  hour  will  be  deducted  from  the 
4  cent  gross  "energy  charge"  portion  of  the  bills,  which  is  that 
portion  computed  on  the  first  200  kilowatt  hours,  when  bills 
are  paid  on  or  before  ten  days  after  their  respective  dates. 

Monthly  Minimum.  Charge. 

An  amount  not  less  than  the  sum  of  the  "demand  charge"  and 
"energy  charge"  computed  upon  30  hours'  use  of  the  "billing 
demand"  but  n^ot  less  than  $2  per  month  for  "commercial  light 
P.U.R.1922C. 
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and  power  service"  and  for  residence  service  $1  per  month  plus 
a  charge  at  the  rate  of  60  cents  per  month  per  kilowatt  of  eapa- 
ity  for  each  electric  appliance  used  exceeding  660  watts  nom- 
inal rated  capacity.  "Minimum  charges"  are  not  subject  to 
discount. 

Power  Factor  Requtremerds. 

Customers  taking  service  at  the  "Commercial  Light  and  Pow- 
er Schedule"  must  maintain  a  measured  power  factor  of  70 
per  cent  or  more,  otherwise  the  service  will  be  billed  at  the  "Op- 
tional Light  and  Power  Schedule.** 

Term. 

A  fixed  term  of  five  years  commencing  when  the  company  be- 
gins to  supply  electricity  hereunder,  and  the  obligation  of  both 
parties  continues  after  the  expiration  of  such  fixed  term  until 
either  party  shall  have  received  from  the  other  sixty  days'  writ- 
ten notice  to  discontinue  service. 

Off-Peak  Service. 

(a)  Whenever  any  customer  agrees  that  the  company  shall 
not  be  required  to  supply  commercial  light  and  power  service 
at  any  time  during  the  company's  peak  load  period,  which  is 
defined  as  the  time  between  4:30  p.  m.  and  6:30  p.  m.  on  all 
days  except  Sundays  of  the  calendar  months  of  November,  De- 
cember, January,  and  February,  the  customer  will  be  classed 
as  contracting  for  "off-peak  service." 

(b)  Customers  contracting  for  "off-peak  service"  will  require 
in  some  instances  to  a  limited  amount,  service  for  miscellaneous 
purposes  during  the  company's  peak  period.  In  such  instances 
the  customer  may  contract  for  a  specified  demand  for  use  dur- 
ing the  peak  period,  but  not  to  exceed  10  per  cent  of  the  total 
billing  demand  for  both  on-peak  and  off-peak  service. 

(c)  Customers  contracting  for  "off-peak  service"  providing 
for  use  of  not  to  exceed  10  per  cent  of  the  total  billing  demand 
during  the  peak  period  must  pay  to  the  company,  for  each  month 
during  the  life  of  the  contract,  a  demand  charge  computed  as 
follows : 

(1)  For  that  portion  of  the  total  demand  which  is  "on-peak" 

compute    the    "demand    charge"    at    the    stipulated    "demand 

cliar<ie." 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


BE  LINK  BELT  CO.  401 

(2)  For  the  remaining  portion  of  the  total  demand  which  is 
"off-peak'^  compute  the  "demand  charge"  at  one-half  the  stipu- 
lated ''demand  charge,"  beginning  in  such  demand  rate  or  rates 
where  the  portion  of  the  demand  used  during  the  ''peak  period" 
ends  and  continuing  thereafter. 

(d)  For  all  kilowatt  hours  used  during  the  month  the  cus- 
tomer must  pay  at  the  stipulated  ^'energy  charge." 

Commercial  Light  and  Power  Schedule. 

Breakdown  and  auxiliary  service  (limited  to  customers  nor- 
mally operating  their  own  plant,  or  taking  service  from  another 
utility). 

The  "Commercial  Light  and  Power  Schedule"  shall  be  fur- 
nished for  'T)reakdawn  and  auxiliary  service"  for  either  or  both 
light  and  power  purposes.  Customers  shall  contract  for  a  defi- 
nite "demand"  and  shall  be  limited  to  the  "demand"  as  con- 
tracted for  by  an  "automatic  demand  switch"  installed  and 
maintained  at  the  customer's  expense,  and  approved  and  con- 
trolled by  the  company.  It  shall  be  set  to  open  when  the  "de- 
mand" exceeds  110  per  cent  of  the  kilowatt  demand  contracted 
for. 

"Breakdown  and  auxiliary  service"  not  purchaseable  under 
any  other  schedule,  except  large  primary  power  schedule. 

The  monthly  minimum  charge,  the  demand  charge  and  the 
energy  charge  shall  be  the  same  as  heretofore  set  out  in  com- 
mercial light  and  power  schedule. 

For  direct  current  used  in  whole  or  in  part  as  breakdown  and 
auxiliary  service,  the  rated  capacity  of  the  fuses  installed  on  the 
main  service  switch  may,  at  the  option  of  the  company,  be  con- 
sidered as  the  basis  for  the  "billing  demand."  When  so  used 
the  company  shall  have  the  right  to  designate  the  kind  of  fuses 
to  be  used  and  to  seal  the  fuses  in  place  and  the  customer  shall 
notify  the  company  immediately  in  the  event  it  should  become 
necessary  to  break  the  seal  for  the  purpose  of  renewing  the  fuses. 

Large  Primary  Power  SckedvXe. 

Classification  of  Service. 

(a)  Available  to  customers  who  must  pay  a  monthly  charge 
of  not  less  than  $250  and  for  the  electrical  energy  used  during 
said  month  at  the  specified  rates,  no  charge  will  be  made  ex- 
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cept  for  the  amount  which  is  in  excess  of  the  sum  of  the  "de- 
mand charge'^  and  "energy  charge*'  computed  upon  thirty  hours' 
use  per  month  of  the  "billing  demand,"  but  not  less  than  $250. 

(b)  The  "Large  Primary  Power  Schedule"  is  applicable  to 
customers  using  the  company's  service  supplied  in  the  form  of 
alternating  current  untransformed,  when  service  can  be  had  from 
overhead  wires,  and  when  customers  have  their  own  substation 
building,  or  the  equivalent  thereof,  their  own  equipment,  and 
who  must  furnish  their  own  substation  attendance.  The  cus- 
tomer may  use  primary  power  for  lighting,  providing,  that  if 
customer  uses  electricity  hereunder  for  lighting,  or  for  both 
light  and  power  purposes,  and  the  voltage  variation  is  such  that 
in  the  judgment  of  the  customer,  regulating  apparatus  becomes 
necessary,  the  customer  must  furnish  and  install  such  apparatus 
at  his  own  expense. 

(c)  When,  at  the  option  of  the  customer,  the  customer  owns 
the  substation,  equipment,  such  as  rotary  converters,  or  large 
bank  of  transformers,  etc.,  a  deduction  of  10  per  cent  shall  be 
allowed  on  the  demand  readings  measured  on  the  primary  side. 

Rate, 

For  all  power  service  furnished  to  premises  included  under  the 
"Large  Primary  Power  Schedule,"  including  incidental  use  of 
lighting  and  passing  through  the  same  meter  or  meters,  the 
customer  must  pay  to  the  company,  for  each  month  during  tiie 
life  of  the  contract,  a  "demand  charge"  and  an  "energy  charge" 
at  the  following  rates. 

Demand  Charge, 

Fifteen  dollars  per  year  at  $1.25  per  month  for  each  kilowatt 
of  billing  demand. 

Plus  an  energy  charge  as  follows : 

Energy  Charge. 

2.2^  Net  per  kw.  hr.  for  first    3000  kw.  hr.  uped  per  mo. 

l.OJJ  Net  per  kw.  hr.  for  next    77000  kw.  hr.  used  per  mo. 

1.6^  Net  per  kw.  hr.  for  next    160000  kw.  hr.  used  per  mo. 

1.3^  Net  per  kw.  hr.  for  excess  of   ....  230000  kw.  hr.  used  per  mo. 

Large  Primary  Power  Schedule. 

Measured  Demand. 

For   all  primary   power   installations  the   demand   shall  be 

measured  by  permanently  installed  meter  or  meters. 
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Measured  demand  in  any  month  shall  be  that  demand  in  kil- 
owatts necessary  to  supply  the  average  kilowatts  in  fifteen  con- 
secutive minutes  of  greatest  consumption  of  electricity  during 
such  month. 

Billing  Derrumd. 

The  billing  demand  in  any  month  of  the  contract  period  shall 
be  determined  as  follows :  The  billing  demand  for  the  first  month 
shall  be  the  measured  demand  and  for  the  following  months 
said  measured  demand  shall  be  used  until  exceeded  by  the 
measured  demand  of  a  subsequent  month  when  such  subsequent 
measured  demand  shall  be  used  for  the  billing  demand  in  like 
manner,  provided  however,  that  when  the  billing  demand  has 
not  been  increased  for  any  month  during  a  twelve  months'  period, 
the  measured  demand  for  the  month  immediately  following  the 
expiration  of  such  period  shall  be  the  basis  for  the  billing  de- 
mand for  such  month  and  for  each  of  the  next  succeeding  eleven 
months,  unless  in  one  of  such  succeeding  months  a  higher  meas- 
ured demand  shall  occur,  and  such  method  shall  be  repeated  and 
continued  throughout  the  life  of  the  contract 

Prompt  Payment. 

In  the  ^Targe  Primary  Power  Schedule"  the  stipulated  rates 
per  kilowatt  hour  are  the  net  cost  to  the  customer.     The  com- 
.  pany  shall  render  bills  each  month  and  all  bills  are  to  be  paid 
on  or  before  ten  days  after  their  respective  dates* 

Monthly  Mimmum  Charge, 

The  customer  shall  pay  an  amount  not  less  than  the  sum  of 
the  "demand  charge"  and  "energy  charge"  computed  upon 
thirty  hours'  use  per  month  of  the  billing  demand"  but  not  less 
than  $250  per  month  for  "Large  Primary  Power  Schedule." 

Power  Factor  Requirements, 

The  foregoing  rates  are  based  upon  the  maintaining  by  the 
customer  of  an  average  power  factor  for  the  month  of  80  per 
cent,  as  shown  by  integrating  instruments.  Where  the  average 
monthly  power  factor  is  above  or  below  80  per  cent  the  custom- 
er's billing  demand,  determined  as  provided  in  the  rules  and 
regulations,  shall  be  further  modified  by  multiplying  such  bill- 
ing demand  by  80  and  dividing  the  product  by  a  whole  number 
equal  to  the  average  per  cent  power  factor  for  the  current  month. 
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Term. 

A  fixed  term  of  five  years  commencing  when  the  company 
begins  to  supply  electricity  hereunder,  and  the  obligation  of  both 
parties  continues  after  the  expiration  of  such  fixed  term  until 
either  party  shall  have  received  from  the  other  sixty  days'  writ- 
ten notice  to  discontinue  service,  provided,  however,  the  com- 
pany may  require  special  contracts  for  some  specified  term  when 
unusual  construction  or  equipment  expense  is  necessary  to  fur- 
nish the  service. 

Off-Peak  Service. 

(a)  Whenever  any  customer  agrees  that  the  company  shall 
not  be  required  to  supply  large  primary  power  service  at  any 
time  during  the  company's  peak  load  period,  which  is  defined 
as  the  time  between  4 :30  p.  m.  and  6 :30  p.  m.  on  all  days  except 
Sundays  of  the  calendar  months  of  November,  December,  Jan- 
uary, and  February,  the  customer  will  be  classed  as  contracting 
for  "off-peak  service." 

(b)  Customers  contracting  for  "off-peak  service"  will  require, 
in  some  instances  to  a  limited  amount,  service  for  miscellaneous 
purposes  during  the  company's  peak  period.  In  such  instances 
the  customer  may  contract  for  a  specified  demand  for  use  dur- 
ing the  peak  period,  but  not  to  exceed  10  per  cent  of  the  total 
billing  demand  for  both  on-peak  and  off-peak  service. 

(c)  Customers  contracting  for  off-peak  service  providing  for 
use  of  not  to  exceed  10  per  cent  of  the  total  billing  demand  for 
use  during  the  peak  period  must  pay  to  the  company,  for  each 
month  during  the  life  of  the  contract,  a  demand  charge  computed 
as  follows: 

(1)  For  that  portion  of  the  total  demand  which  is  "on-peak" 
compute  the  "demand  charge"  at  the  stipulated  "demand  charge." 

(2)  For  the  remaining  portion  of  the  total  demand  which  is 
"off-peak"  compute  the  "demand  charge"  at  one-half  the  stipu- 
lated "demand  charge." 

(d)  For  all  kilowatt  hours  used  during  the  month  the  cus- 
tomer must  pay  at  the  stipulated  "energy  charge." 

Breakdown  and  auxiliary  service  (limited  to  customers  nor- 
mally operating  their  own  plant,  or  taking  service  from  another 

utility). 
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The  ''Large  Primary  Power  Schedule"  shall  be  furnished 
for  'T>reakdawn  and  auxiliary  service"  for  either  or  both  light 
and  power  purposes.  Customers  shall  contract  for  a  definite 
^'demand"  of  not  less  than  200  kilowatts  and  shall  be  limited  to 
the  "demand"  as  contracted  for  by  an  "automatic  demand 
switch"  installed  and  maintained  at  the  customer's  expense,  and 
approved  and  controlled  by  the  company.  It  shall  be  set  to 
open  when  the  "demand"  exceeds  110  per  cent  of  the  kilowatt 
demand  contracted  for. 

"Breakdown  and  auxiliary  service"  not  purchaseable  under 
any  other  schedule  except  commercial  light  and  power  schedule. 

The  monthly  minimum  charge,  the  demand  charge  and  the 
energy  charge  shall  be  the  same  as  heretofore  set  out  in  large 
primary  power  schedule. 

Rtdes  and  Regulations. 

Under  which  electricity  will  be  sold  for  service  and  which 
are  considered  as  incorporated  in  all  standard  applications  and 
-contracts. 

Definitton  of  Demand. 

The  demand  of  an  electric  service  customer  is  one  of  the 
measures  of  the  amount  of  electric  service  which  the  customer 
receives. 

The  unit  of  demand  shall  be  the  electric  term  denoting  ca- 
pacity (that  is,  the  ability  to  do  work)  called  the  kilowatt. 

Three  kinds  of  demand,  assessed  demand,  measured  demand 
and  billing  demand,  are  used  in  connection  with  the  foregoing 
demand  rate  schedules  and  are  defined  as  follows: 

Assessed  Demand. 

Used  in  these  schedules,  where  the  connected  load  is  two  kilo- 
watts or  less,  as  a  basis  for  determining  the  "billing  demand" 
for  dwellings,  private  rooming  houses,  flats  and  apartments  used 
as  private  residences  and  depends  on  the  average  number  of 
units  taken  at  their  rated  capacity  in  use  during  the  peak  light- 
ing hours  or  the  per  cent  active. 

Measured  Demand. 

Shall  be  defined  as  the  greatest  average  rate  of  consumption 
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of  electric  energy  used  by  the  customer  for  fifteen  confiecutiye- 
minutes  within  the  period  of  one  year. 

Billing  Demand. 

Shall  be  defined  as^  the  number  of  kilowatts  of  demand  for 
which  the  customer  is  billed. 

As  hereinafter  provided  the  billing  demand  may,  or  may  not 
be  equal  to  the  assessed  demand  or  the  measured  demand.  Where- 
the  word  "demand"  is  used  in  the  schedules  it  shall  be  under- 
stood as  meaning  billing  demand,  unless  otherwise  rpecified. 

Definition  of  Kiloivatt  Hour. 

The  unit  of  measurement  of  electric  energy  is  the  kilowatt, 
hour.  It  is  the  amount  of  energy  which  one  kilowatt  (about 
1 J  horse  power)  will  supply  in  one  hour  of  time. 

Example. 

Twenty-five  40-watt  lamps  when  burning  require  a  power  in- 
put of  26x4=1000  watts  or  one  kilowatt.  Burning  these  lamps 
for  one  hour  will  require  the  use  of  one  kilowatt  of  electric  pow- 
er for  one  hour,  that  is,  will  consume  one  kilowatt-hour  of  elec* 
trie  energy.  One  thousand  watts  x  1  hr.-lOOO  watt  hours  or  1 
kilowatt  hour. 

Determination  of  the  Assessed  Demand. 
Assessed  Demand  for  Residence  Lighting. 

Note:  In  the  application  of  the  Schedules  to  Residence  Serv- 
ice, it  is  found  that  the  customers,  in  the  matter  of  cost  per  kil- 
owatt hour  can  be  classified  in  two  general  groups  as  follows  r 

Group  "A"  in  which  the  service  is  principally  for  illumina- 
tion purposes  and  the  hours  use  of  same  is  such  that  no  advan- 
tage  would  be  received  under  the  "light  and  power  schedules.*'" 

Group  "B"  in  which  the  service  includes,  for  domestic  use,, 
electric  cooking  ranges,  water  heaters,  small  refrigerating  ma- 
chines, battery  charging  appliances,  etc.,  and  the  application  of 
the  "light  and  power  schedules"  results  in  a  lower  cost  per  kilo- 
watt hour  than  the  "residence  schedule." 

For  customers  classifying  in  "Group  A,"  the  service  will  nor- 
mally be  furnished  at  the  "residence  schedule**  and  for  such 
schedule  the  determination  of  "active  rooma'*  basis  and  "inac- 
tive rooms"  basis  shall  be  as  follows: 

P.U.R.1922C. 


Digitized  by  VjOOQIC 


RE  LINK  BELT  CO.  407 

Active  Rooms. 

All  rooms  not  listed  as  inactive  rooms  shall  be  considered  ac- 
tive and  for  each  active  room  having  more  than  260  square  feet 
floor  space,  the  kilowatt  hour  at  7^  cents  gross  rate  shall  be  in- 
creased in  proportion  to  the  excess  over  260  square  feet  of  floor 
space  in  the  room.  Each  alcove  room,  sun  porch  and  each  pantry 
used  jointly  with  an  active  room  shall  be  considered  a  part  of 
the  room  in  computing  the  floor  space. 

Inactive  Rooms. 

Basements  (where  not  used  as  living  rooms  or  sleeping  rooms), 
porches,  porticos,  baths,  lavatories,  toilets,  halls  having  less  than 
120  square  feet  of  floor  space,  garrets  (where  not  used  as  sleep- 
ing rooms),  closets,  breakfast  rooms  (in  houses  and  apartments 
having  dining  rooms)  laundries,  storage  rqoms,  and  garage  rooms 
(where  not  used  as  living  rooms  or  sleeping  rooms). 

For  customers  classifying  in  "Group  B,'*  the  service  will 
normally  be  furnished  at  the  "light  and  power  schedules^'  and 
for  such  schedules  the  determination  of  the  "demand"  basis  shall 
be  as  follows: 

Class  No.  1.  The  assessed  demand,  where  the  connected  load 
is  two  kilowatts  or  less,  for  lighting  of  dwellings,  private  room- 
ing houses,  flats  and  apartments  used  as  private  residences  shall 
be  computed  at  80  watts  per  room  for  each  of  the  first  five  active 
rooms  (as  hereinbefore  defined)  and  50  watts  per  room  for  each 
additional  active  room  (as  hereinbefore  defined).  Small  pow- 
er using  appliances  of  660  \vatts  or  less  of  nominal  rated  capac- 
ity connected  by  lamp  sockets  or  lamp  receptacles  and  electric 
cooking  ranges  without  water  heaters,  or  with  water  heaters 
when  connected  with  electric  cooking  ranges  by  double  throw 
switches,  so  as  to  not  allow  simultaneous  operation  of  both  ap- 
pliances will  be  omitted  in  determining  the  assessed  demand. 

Battery  charging  and  other  small  power  appliances  where 
not  used  between  4 :30  p.  m.  and  6 :30  p.  m.  during  the  months 
of  November,  December,  January,  and  February  will  be  omitted 
in  determining  the  assessed  demand  but  when  used  between  such 
hours,  the  demand  shall  be  determined  under  the  provisions  for 
determining  commercial  demands. 

For  Class  No.  1  the  "billing  demand"  shall  be  the  "assessed 

demand." 
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Assessed  Denumd  for  Commercial  Lighting, 

Class  No.  2*  The  assessed  demand,  where  the  connected  load 
is  two  kilowatts  or  less,  shall  be  computed  at  70  per  cent  of  the 
total  rated  capacity  connected.  Such  class  shall  consist  of  banks, 
offices,  business  and  professional  (including  studios,  dressmak- 
ing parlors,  massage  parlors,  millinery  and  hair  dressing  estab- 
lishments and  photograph  galleries)  wholesale  and  retail  mer- 
chandise establishments,  such  as  art  stores,  bakeries,  barber  shops 
(including  shoe-shining  parlors,  and  public  baths)  book  stores, 
cigar  stores  (including  ice  cream  parlors),  crockery  and  china 
stores,  dry-goods  stores,  drug  stores,  electrical  supply  houses, 
flower  stores  (including  greenhouses),  furniture  and  house-fur- 
nishing stores,  gents'  furnishing  stores  (including  hat  stores  and 
haberdasheries)  grocery  stores,  hardware  stores,  jewelry  stores, 
harness  shops,  hay,  grain,  feed  and  coal  offices  and  stores,  meat 
markets,  millinery  stores,  milk  depots,  paint  and  wall  paper 
shops,  piano  and  music  stores,  picture  stores^  plumbing  shops, 
soft  drink  parlors  (including  pool  and  billiard  halls  and  ad- 
joining card  rooms),  shoe  stores,  and  shoe  repair  shops,  station- 
ery stores,  tailor  shops  (including  dyers,  deaners,  and  clothes 
pressing  establishments),  undertakers,  upholsterers,  theatres 
(including  nickelodeons,  shooting  galleries,  and  similar  amuse- 
ment places),  corridors,  and  halls  in  office  and  department  build- 
ings, upon  separate  meters,  dance  and  public  halls  (including 
lodge  and  society  rooms),  restaurants  (including  eating  places 
and  lunch  wagons),  depots  and  public  places  for  the  conduct  of 
railroad,  street  railway,  express  and  telephone  business  (includ- 
ing freight  warehouses),  and  all  other  customers  not  herein 
otherwise  specifically  provided  for. 

For  Class  No.  2  the  'T)illing  demand"  shall  be  the  "assessed 
demand." 

Class  No,  S.  The  assessed  demand,  where  the  connected  load 
is  two  kilowatts  or  less,  shall  be  computed  at  55  per  cent  of  the 
total  rated  capacity  connected.  Such  class  shall  consist  of  Fed- 
eral, state,  and  county  buildings,  churdies  and  missions^  hotels 
and  clubs,  factories  (including  small  industrial  establishments, 
such  as  machine  shops,  carpenter  shops,  blacksmith  shops,  tin 
shops  and  cigar  factories),  closing  not  later  than  6  p.  m.,  private 
and  parochial  schools,  grain  and  tobacco  elevators  and  ware- 
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bouses,  freight  and  storage  warehouses  and  stables  and  garages, 
both  private  boarding  and  livery. 

For  Class  No.  8  the  "billing  demand"  shall  be  the  "assessed 
demand." 

Glass  No.  U,  The  assessed  demand,  where  the  connected  load 
is  two  kilowatts  or  less,  shall  be  computed  at  100  per  cent  of 
the  total  rated  capacity  connected.  Such  class  shall  consist  of 
sign  and  outline  lighting. 

For  Class  No.  4  the  "billing  demand"  shall  be  the  "assessed 
demand." 

Note:  All  sockets  not  containing  lamps  shall  be  removed  or 
sealed  if  not  included  as  a  part  of  the  total  connected  load  in 
establishing  the  billing  demand  for  commercial  lighting  class- 
es Nos.  2-3-4. 

Assessed  Demand  for  Commercial  Power, 

Class  No.  6.  For  power  service,  where  the  connected  load  is 
two  kilowatts  or  less,  the  assessed  demand  shall  be  determined 
at  100  per  cent  of  the  total  connected  load  as  indicated  by  the 
manufacturers^  rating. 

For  Class  No.  5  the  "billing  demand"  shall  be  the  "assessed 
demand." 

Determination  of  the  Meas^ired  Demand. 

Meajiured  Demand  for  Combined  Commercial  Light  and  Power. 

Tests  for  determining  the  measured  demand  of  a  customer 
where  the  fluctuation  in  the  demand  for  power  is  severe,  due 
to  the  operation  of  fluctuating  load  apparatus  or  other  causes, 
shall  be  made,  in  all  cases  where  it  is  practical  to  do  so,  by  means 
of  demand  meters  that  either  indicate  or  record  directly  the  cus- 
tomer's average  demand  for  fifteen  minute  intervals-,  or  record 
the  equivalent  of  the  kilowatt  hours  used  (as  recorded  by  the 
watthour  meter)  in  fifteen-minute  intervals,  or  by  such  other 
type  of  meters  as  will  determine  the  equivalent  thereof  and  as 
may  be  approved  by  the  Public  Service  Commission  of  Indiana. 

The  measured  demand  in  any  month  shall  be  that  demand  in 
kilowatts  necessary  to  supply  the  average  kilowatts  in  the  fifteen 
consecutive  minutes  of  greatest  consumption  of  electric  energy, 
as  computed  from  meter  readings  taken  as  aforesaid. 

Where  it  is  not  practical  or  possible  to  test  the  demand  with 
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meters  of  the  types  as  aforesaid,  and  it  is  necessary  to  use  graphic 
meters  the  damping  of  the  measuring  element  must  be  such  that 
the  width  of  the  inked  record  line  shall  not  exceed  5  per  cent  of 
the  total  scale  width,  and  the  paper  speed  and  viscosity  of  the 
ink  used  must  be  such  that  the  ink  will  not  run  on  tliat  portion 
of  the  chart  not  touched  by  the  pen. 

The  measured  demand  in  any  month  shall  be  the  greatest 
average  15-minute  demand  in  kilowatts  as  computed  from  the 
highest  average  fifteen  minute  value  as  measured  from  the  base 
line  of  the  graphic  chart  to  the  center  line  of  the  inked  record 
on  said  graphic  chart. 

Cla^  No.  6.  For  either  or  both  commercial  light  and  power 
service  where  the  connected  load  is  in  excess  of  two  kilowatts  of 
nominal  rated  capacity  and  where  such  connected  load  is  with- 
out apparatus  having  fluctuating  load  characteristics  the  "bill- 
ing demand"  (subject  to  "Rules  for  Billing  Demand")  shall 
be  the  "measured  demand"  in  kilowatts,  provided,  however,  it 
shall  not  be  less  than  the  billing  demand"  where  the  connected 
load  is  two  kilowatts  or  less. 

Class  No.  7.  For  either  or  both  commercial  light  and  power 
service  where  the  connected  load  is  in  excess  of  two  kilowatts  of 
nominal  rated  capacity  and  where  such  connected  load  includes 
apparatus  having  fluctuating  load  characteristics  of  nominal 
rated  capacity  25  per  cent  or  less  of  the  total  "measured  demand" 
the  "billing  demand"  (subject  to  "Rule  for  Billing  Demand") 
shall  be  the  "measured  demand"  in  kilowatts. 

Class  No.  8.  For  combined  commercial  light  and  power 
service  where  the  connected  load  is  in  excess  of  two  kilowatts  of 
nominal  rated  capacity  and  where  such  connected  load  includes 
apparatus  having  fluctuating  load  characteristic^  of  nominal 
rated  capacity  in  excess  of  25  per  cent  of  total  "measured  de- 
mand" the  "billing  demand"  (Subject  to  "Rule  for  Billing  De- 
mand") shall  be  determined  as  follows: 

Rvle. 

Subtract  from  the  total  rated  capacity  of  the  combined  fluc- 
tuating load  apparatus  25  per  cent  of  the  "measured  demand" 
and  the  remain der  is  the  "fluctuating  demand."  Subtract  from 
the  "fluctuating  demand"  100  per  cent  of  the  nominal  rated 
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capacity  of  the  largest  fluctuating  load  unit,  and  the  result  is 
the  remaining  portion  of  the  fluctuating  demand. 

The  "billing  demand"  will  then  be  the  sum  of  the  "measured 
demand"  plus  100  per  cent  of  the  nominal  rated  capacity  of  the 
largest  fluctuating  load  unit;  plus  50  per  cent. of  the  remaining 
portion  of  a  fluctuating  demand. 

Eaximple. 

To  illustrate  the  method  of  determining  the  billing  demand 
for  class  No.  8  let  it  be  assumed  that  the  total  measured  demand 
of  the  customer  is  100  kilowatts,  and  the  combined  rating  of  the 
fluctuating  load  apparatus  is  80  kilowatts,  and  the  rated  capac- 
ity of  the  largest  fluctuating  load  unit  is  15  kilowatts. 

Application  of  the  Rule  to  Example. 

Subtract  from  the  80  kilowatts  (the  total  rated  capacity  of 
the  combined  fluctuating  load  apparatus)  25  per  cent  of  100 
kilowatts  (the  measured  demand)  leaves  a  remainder  of  55  kil- 
owatts (the  "fluctuating  demand")  :  subtracting  from  the  55 
kilowatts  (the  "fluctuating  demand")  15  kilowatts  (100  per 
cent  of  the  nominal  rated  capacity  of  the  largest  fluctuating  load 
unit)  leaves  40  kilowatts  (remaining  portion  of  the  "fluctuating 
■demand"). 

The  '^billing  demand"  will  then  be  100  kilowatts  (the  meas- 
ured demand) ;  plus  15  kilowatts  (100  per  cent  of  the  nominal 
rated  capacity  of  the  largest  fluctuating  load  unit) ;  plus  20 
kilowatts  (50  per  cent  of  the  remaining  portion  of  the  "fluctua- 
ting demand") ;  the  sum  of  which  is  135  kilowatts  ("billing  de- 
mand"). 

Note:  Where  the  customer  has  two  units  of  fluctuating  load 
.apparatus  connected  by  a  double-throw  switch  so  as  to  not  allow 
simultaneous  operation  of  both  units,  the  rating  of  the  largest 
unit  only  is  used  in  determining  the  combined  rating  of  the 
fluctuating  load  apparatus. 

Evle  for  Nominal  Rated  Capacity  of  Fluctuating  Load  Apparor 
tu8. 
The  term  "nominal  rated  capacity"  of  fluctuating  load  ap- 
paratus as  used  in  determining  the  "billing  demand"  shall  be 
'defined  as  that  load  which  the  fluctuating  Joad  apparatus  can 
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carry  continuously;  provided,  that  in  case  said  apparatus  con- 
sists of  motors,  it  shall  be  defined  further  as  that  load,  in  kilo- 
watts (or  equivalent  horsepower)  which  the  motor  can  carry 
continuously  for  one-half  hour  with  a  temperature  rise  of  40 
degrees  Centigrade  above  the  standard  reference  temperature 
of  40  degrees  Centigrade.  Where  the  "nominal  rated  capacity" 
as  defined  above  is  not  specified  on  the  maker's  name  plate  of 
said  motor  or  other  fluctuating  load  apparatus,  it  shall  be  se- 
cured from  the  maker  and  accepted  as  the  rating  to  be  used  for 
determining  the  "billing  demand." 

k 

Rule  for  Billing  Demand. 

The  billing  demand  in  any  month  of  the  contract  period  shall 
be  determined  as  follows: 

The  billing  demand  for  the  first  month  shall  be  the  measured 
demand  or  the  assessed  demand  (as  hereinbefore  provided)  and 
for  the  following  months  said  measured  demand  or  assessed  de- 
mand shall  be  used  for  the  billing  demand  until  exceeded  by 
the  measured  demand  of  a  subsequent  month  or  an  increased 
assessed  demand.  When  such  subsequent  increased  demand  shall 
be  used  for  the  billing  demand  in  like  manner,  provided,  how- 
ever, that  when  the  billing  demand  has  not  been  increased  for 
any  month  during  the  twelve-month  period  the  measured  de- 
mand, or  a  new  assessed  demand  for  the  month  immediately 
following  the  expiration  of  such  period  shall  be  the  basis  for  a 
new  billing  demand  for  such  month  and  for  each  of  the  next 
succeeding  eleven  months,  unless  in  one  of  such  succeeding 
months  a  higher  measured  demand  or  assessed  demand  shall 
occur,  and  such  method  shall  be  repeated  and  continued  through- 
out the  life  of  the  contract* 

Power  Factor  Defined. 

Measured  power  factor  is  defined  as  the  ratio,  or  the  per  centy 
that  the  actual  3-phase  power  (kilowatts)  delivered  to  the  cus- 
tomer is  of  the  apparent  3-phase  power  (volts  x  amperes  .00173)* 
when  measured  on  the  same  circuit. 

Average  power  factor,  for  the  month,  is  defined  as  the  ratio, 
or  the  per  cent,  that  the  active  3-pha6e  power  (reading  of  watt- 
hour  meter)  delivered  to  the  customer  is  of  the  reactive  3-phase 
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power  (reading  of  reactive  watthour  meter)  when  measured  on 
the  same  circuit. 

Application  of  Power  Factor  Rule  to  ^^ Billing  Pemand" 

Where  measured  power  faotor  is  to  be  determined  by  use  of 
ampere  and  volt  meters,  then  the  %illing  demand"  shall  be  com- 
puted as  .0008  of  the  proJnet  of  average  amperes  taken  by  cus- 
tomers for  fifteen  consecutive  minutes  of  maximum  demand, 
multiplied  by  the  volts  and  the  factor  1,73. 

Where  measured  power  factor  is  to  be  determined  by  use  of 
a  direct  reading  power  factor  meter,  then  the  billing  demand" 
shall  be  computed  by  multiplying  the  measured  demand  by  80 
and  dividing  the  product  by  a  whole  number  equal  to  the  average 
per  cent  power  factor  for  the  current  month  as  indicated  by  the 
power  factor  meter. 

Where  the  average  power  factor  is  to  be  determined  by  use 
of  an  active  watthour  meter  and  a  reactive  watthour  meter,  then 
the  'T)illing  demand"  shall  be  computed  by  multiplying  the 
measured  demand  by  80  and  dividing  the  product  by  a  whole 
number  equal  to  the  average  per  cent  power  factor  for  the  cur- 
rent month  which  average  power  factor  shall  be  computed  by 
dividing  the  registration  of  the  active  watthour  meter  by  the 
square  root  of  the  sum  of  the  square  of  the  registration  of  the 
active  watthour  meter,  plus  the  square  of  the  registration  of  the 
reactive  watthour  meter. 

Rules  and  Regulations  on  FUe. 

A  copy  of  all  rates,  rules  and  regulations  under  which  elec- 
tric service  will  be  supplied  is  on  file  for  the  public's  benefit  in 
the  offices  of  the  company. 

All  electric  service  furnished  by  the  company  shall  be  subject 
to  the  following  rules  and  regulations. 

Application  or  Contract  Required. 

A  written  application  or  contract^  properly  executed,  will  be 
required  from  each  customer  before  the  company  will  be  re- 
quired to  supply  service,  provided,  however,  that  the  company 
shall  have  the  right  to  reject  for  valid  reasons  any  such  applica- 
tion or  contract. 

The  company  may  require  special  contracts  for  some  specified 
term  when  unusual  construction  or  equipment  expense  is  necesr 
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sarj  to  furnish  the  service^  subject  to  the  approval  of  the  Com- 
mission. 

Deposit  or  Security  Required. 

Before  electric  service  wiU  be  supplied,  a  deposit,  suitable 
guarantee,  or  credit  arrangement  satisfactory  to  the  company 
will  be  required  of  every  customer  to  insure  the  company  against 
loss. 

Transfer  of  Contract  and  other  Provisions. 

Contracts  shall  not  be  transferred.  New  occupants  of  prem- 
ises previously  receiving  electric  service  must  make  application 
to  the  company  before  conmiencing  the  use  of  electric  service. 
Customers  who  have  been  receiving  electric  service  must  notify 
the  company  in  writing  before  vacating  the  premises,  otherwise, 
they  will  be  liable  for  the  use  of  electric  service  by  their  succes- 
sors should  such  successors  refuse  to  pay. 

Should  customer  enlarge  his  business  or  increase  the  consump- 
tion of  electricity  during  the  life  of  this  contract  by  acquisition 
of  adjoining  or  connecting  premises^  the  contract  shall  not  be 
annulled  thereby  but  shall  remain  in  full  force  and  effect. 

In  case  of  transfer  or  removal  from  the  premises  specified,  the 
contract  shall  be  understood  to  cover  in  lieu  thereof  any  other 
premises  occupied  by  the  customer  by  such  transfer  or  removal, 
provided,  such  new  premises  are  in  the  district  or  territory 
served  by  the  company  at  the  time  of  such  removal  or  which 
the  company  may  desire  or  arrange  to  serve  after  having  received 
not  less  than  ten  days'  written  notice  from  the  customer  of  his 
intention  to  transfer  or  remove  his  business,  which  notice  it  is 
agreed  shall  be  given.  Should  the  business  covered  by  the  con- 
tract be  suspended  or  discontinued,  the  contract  shall  become  in- 
operative upon  written  notice  of  customer  until  business  is  re- 
sumed. 

Manner  in  which  Electric  Service  May  Be  Used. 

Electric  service  must  be  used  in  such  manner  as  not  to  re- 
flect unnecessary  disturbance  or  harmful  conditions  on  the  gen- 
erating or  distributing  system  of  the  company  used  and  useful 
in  supplying  electric  service  to  other  customers. 

All  motors,  appliances  and  starting  devices  installed  by  the 
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customer  miut  be  subject  to  the  approval  of  the  company  be- 
fore connection  is  made  to  the  distributing  system  of  the  com- 
pany. 

On  three-wire  system,  customer  must  at  all  times  balance  his 
load  so  that  at  no  time  shall  the  current  on  the  neutral  wire  ex- 
ceed the  current  of  either  outside  main  at  the  same  time  by  more 
than  4  per  cent 

Where  alternating  current  is  furnished,  the  con[ipany  shall 
specify  which  of  its  standard  voltages  shall  be  supplied  under 
the  contract- 

The  customer  must  at  all  times  take  and  use  the  alternating 
current  in  such  mcinner  that  electricity  will  be  taken  *  equally 
from  the  three  phases  whenever  possible  and  whenever  it  is  not 
possible  to  take  the  electricity  equally  from  the  three  phases  to 
so  take  and  use  the  service  that  the  variation  between  any  two 
phases  will  not  be  greater  than  20  per  cent. 

Right  of  Way  over  Customer's  Premises. 

The  customer  shall  grant  to  the  company,  free  from  cxmipen- 
sation,  right-of-way  over  and  on  customer's  premises  for  the  lo- 
cation and  maintenance  of  the  necessary  poles,  wires,  under- 
ground construction  and  appurtenances,  and  also,  if  necessary, 
space  in  buildings  for  the  installation  of  transformers,  meters 
and  other  appliances,  together  with  the  right  to  enter  such  prem- 
ises at  reasonable  hours  to  inspect,  maintain  and  repair  that 
which  is  necessary  to  the  performance  of  the  contract  and  on  its 
termination,  for  the  purpose  of  reading  mdters  and  removing 
its  property  and  for  any  other  purpose  proper  with  the  contract. 

The  customer  shall  obtain  or  cause  to  be  obtained  all  permits, 
except  street  permits,  or  certificates  necessary  to  give  the  com- 
pany or  its  agents  access  to  the  equipment  and  to  enable  its  con- 
ductors to  be  connected  therewith,  or  for  other  purposes  proper 
under  the  contract. 

The  customer  grants  the  company  the  right  to  the  use  of  such 
poles,  wires  or  appurtenances  set  on  or  over  his  premises,  for 
the  purpose  of  supplying  electric  service  to  other  customers. 

Notice  to  Company  of  Changes  in  Load. 

After  service  connection  has  been  made,  the  customer  shall 
not  connect  additional  lamps,  motors  or  other  appliances  without 
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first  notifying  the  oompanj  and  obtaining  a  written  permit 
therefor. 

Furnishing  cund  Maintaimng  Transformers. 

The  company  will  furnish,  own  and  maintain  the  necessary 
transformers  unless  otherwise  expressly  provided  for. 

Furnishing  and  Maintaining  Meters, 

The  company  will  furnish,  own,  and  maintain  necessary  met- 
ers. The  customer  shall  not  permit  access  except  by  authorized 
employees  of  the  company  to  the  meters  and  other  appliances  of 
the  company  or  interfere  with  the  same  and  shall  provide  for 
their  safe  keeping.  If  said  meters  or  other  appliances  belonging 
to  the  company  are  willfully  destroyed  or  damaged  due  to  the 
negligence  or  misuse  by  the  customer,  or  any  member  of  his 
family,  officer,  agent  or  employee  of  the  customer,  then  the  cost 
of  the  necessary  repair  or  replacements  shall  be  paid  by  the 
customer. 

In  event  a  customer  desires  additional  meters  installed  for 
his  own  use  and  convenience,  the  same  shall  be  entirely  at  the 
cost  of  the  customer  including  cost  of  meters. 

When  convenience  to  the  company  requires  more  than  one 
meter  to  be  installed  in  one  building  or  more  than  one  building 
on  the  same  premises  for  one  customer  under  one  contract,  the 
readings  of  said  meters  shall  be  taken  collectively  in  determining 
the  rate  to  which  the  customer  is  entitled.  Under  no  other  con- 
ditions shall  meter  readings  be  taken  collectively. 

When  convenience  to  the  company  requires  that  primary  pow- 
er be  measured  on  the  secondary  side  of  the  step-down  transform- 
ers, the  following  additions  shall  be  made  to  the  demand  and 
energy  readings: 

No.  1.  To  the  monthly  demand  readings — 2  per  cent. 

No.  2.  To  the  monthly  energy  readings — 5  per  cent,  repre- 
senting the  amount  equal  to  the  average  monthly  transformer 
core  and  copper  losses  in  kilowatt  hours. 

Service  Connections. 

The  company  will  advise  the  customer  or  customers*  agent  the 
location  to  which  the  company's  service  wires  will  be  brought 
to  the  building.    The  inside  wiring  must  extend  at  least  18  inches 
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through  and  beyond  the  outside  walls  of  the  building  and  at  a 
proper  location  for  connection  with  the  service  wires  of  the  com- 
pany. If  possible,  the  position  of  the  outlets  should  be  such 
that  the  service  wires  can  be  brought  to  the  company's  nearest 
pole  without  crossing  adjacent  property. 

Customers  desiring  an  underground  service  from  the  over- 
head  wires  must,  at  their  own  expense,  install  and  maintain 
service  wires  in  a  suitable  conduit  and  from  the  meter  connec- 
tion in  the  building  to  and  up  the  service  pole  from  which  the 
overhead  connection  is  to  be  made  and  subject  to  the  approval 
of  the  company. 

In  the  district  in  which  electric  service  is  supplied  from  un- 
derground mains  of  the  company,  the  company  will,  when  neces^ 
sary  for  its  convenience,  extend  its  underground  service  wires 
to  the  outside  walls  of  the  customer's  basement,  all  other  expense 
to  be  paid  for  by  the  customer. 

The  customer  grants  the  company  the  right  to  supply  other 
premises  through  such  service  wires  should  it  deem  it  advisable, 
and  carry  the  required  service  wires  therefor,  through  the  base- 
ment and  walls  of  the  customer's  building  and  into  the  basements 
of  adjoining  buildings,  all  damage  to  walls,  etc.,  being  repaired 
without  expense  to  the  customer. 

The  company  will  install,  without  charge,  overhead  service 
per  customer  consisting  of  one  pole  and  one  span  or  three  spans 
where  poles  are  already  installed. 

Inside  Wiring. 

Applicants  for  electric  service  must,  at  their  own  expense, 
equip  their  premises  with  all  necessary  wiring,  motors,  and  oth- 
er appliances  for  using  current,  including  meter  connection, 
meter  board,  service  switch  and  cutout  box  or  the  equivalent 
thereof,  all  of  which  shall  be  constructed  and  maintained  free 
of  any  expense  to  the  company. 

The  aforementioned  inside  wiring  and  accessories  shall  be 
constructed  and  maintained  to  the  approval  of  such  authorities 
as  have  jurisdiction  within  the  municipality  and  shall  comply 
with  the  requests  of  the  company  in  so  far  as  it  is  necessary  to 
insure  proper  connection  and  protection  to  the  company's  prop- 
erty  necessary  to  the  performance  of  the  contract 
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I 

The  company  is  not  liable  nor  responsible  to  the  customer  for 
any  loss,  injury,  or  damage  which  may  result  from  defects  in 
the  wiring  or  devices  owned  by  the  customer  or  on  the  custom- 
er's premises,  nor  from  the  use  of  the  services  of  the  company, 
nor  from  the  connection  of  the  company's  service  wires  with  the 
customer's  wires  and  appliances.  The  company  contracts  only 
to  furnish  electric  servica 

Disconnection  of  Service. 

The  company  shall  have  the  right  to  discontinue  the  electric 
service  and  remove  without  legal  process  any  properly  owned 
by  the  company  on  the  premises  of  the  customer  without  notice, 
for  any  of  the  following  reasons: 

(a)  For  repairs;  (b)  for  want  of  supply ;  (c)  for  nonpayment 
of  any.  bill  when  due;  (d)  interference  with  any  of  the  com- 
pany's appliances  or  connections  thereto;  (e)  for  failure  to  com- 
ply with  the  terms  of  the  contract. 

Such  discontinuance  shall  not,  however,  invalidate  any  of  the 
covenants  of  the  contract. 

Service  Interruptions. 

In  case  of  deficiency  of  electric  service  or  any  other  trouble 
with  electric  service,  quick  notice  shall  be  given  to  the  office  of 
the  company. 

The  company  will  use  reasonable  diligence  in  providing  a 
regular  and  uninterrupted  supply  of  electricity,  but  if  the  sup- 
ply should  be  interrupted  or  fail  by  reason  of  accidents,  strikes, 
lisgal  process  or  procedure,  state  or  municipal  action  or  inter- 
ference, extraordinary  repairs  or  for  any  cause  not  within  the 
control  of  the  company,  the  company  shall  not  be  held  liable  for 
damages  because  of  such  interruptions  or  failures  and  such  in- 
terruptions or  failures  shall  not  invalidate  any  covenants  of  the 
contract. 

Billing  aiid  Bills  Payable. 

All  bills  shall  be  due  on  presentation.  Bills  rendered  monthly 
must  be  paid  at  the  office  of  the  company  during  its  regular  busi- 
ness hours  within  ten  days  from  date  of  bill  and  bills  rendered 
weekly  must  be  paid  on  or  before  Wednesday  of  each  week  for 
service  rendered  the  preceding  week.     Remittances  received  by 
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mail  at  the  general  office  of  the  company,  Indianapolis,  Indiana^ 
bearing  United  States  Post  Office  stamp  date  corresponding  with 
or  previous  to  the  last  day  for  payment  as  previously  stated,  will 
be  considered  as  payment  within  the  discount  period.  If  not 
paid  within  the  stipulated  period,  discounts  as  provided  in  con- 
tract will  not  be  allowed  and  if  not  paid  within  five  days  after 
the  expiration  of  said  discount  period,  the  company  may,  with- 
out notice,  cut  out  and  discontinue  service  to  the  delinquent  cus- 
tomer. 

In  case  of  disconnection  for  nonpayment  of  bill  when  due,  a 
charge  of  $1  will  be  made  for  reconnection. 

Failure  to  receive  bill  will  not  entitle  customer  to  discount  al- 
lowed for  prompt  payment. 

A  month  does  not  mean  a  calendar  month  but  shall  mean  the 
period  between  any  two  consecutive  readings  of  the  meter  by 
the  company,  such  readings  to  be  taken  as  nearly  as  practicable 
every  30  days. 

Where  the  company  is  unable  to  read  meter  after  reasonable 
effort,  the  fact  shall  be  plainly  indicated  on  the  monthly  bill, 
the  minimum  charge  assessed  and  the  difference  adjusted  with 
customer  when  meter  is  again  read. 

Orders  in  Writing, 

Xo  order  for  changing  or  discontinuing  a  contract  will  be  ac- 
cepted by  telephone.     The  orders  must  be  received  in  writing. 

No  promise,  agreement  or  representation  of  any  officer,  agent 
or  employee  of  the  company  shall  be  of  any  binding  force  unless 
the  same  shall  be  executed  in  writing  and  approved  by  an  officer 
of  the  company. 

Rates  Subject  to  Regulation. 

All  of  the  foregoing  rates  and  charges,  rules  and  regulations 
are  at  all  times  subject  to  the  revision,  change,  modification  or 
cancellation  by  the  state  of  Indiana,  through  its  organized  agen- 
cies for  the  r^ulation  of  public  utilities. 

McCardle,  Blessing;  Douglass,  concur;  Barnard  (not  partici- 
pating). 
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MICHIGAN  PUBLIC  UTILITIES  COMMISSION. 

BE  PEED  HIMBURG,  et  aL 

[D-1689.] 

BE  GEORGE  DAVY,  et  aL 

[D-1701.] 

Monopoly  and  eompetition  —  Automobiles  —  BstahlUhed  openUon 
—  Security  issues. 

1.  The  owners  of  an  established  motor  bus  line  should  be  au- 
thorized to  incorporate  and  to  issue  capital  stock,  while  other  in- 
dividuals desiring  to  operate  over  the  same  route  but  unlikely  to 
succeed  in  such  operation  and  being  likely  to  ruin  the  business  of  the 
established  line  should  be  denied  authority  to  incorporate  and  issue 
stock. 

Security  issues  —  Commission  poxcera  —  Future  value  of  stocJc. 

2.  The  Michigan  Commission  has  power,  not  only  to  see  that  stock 
when  originally  issued  represents  reaponable  value,  but  to  refuse  to 
permit  the  issue  of  stock  which  must  rapidly  become  worthless  because 
of  conditions  under  which  a  proposed  corporation  would  operate. 


Tublic  Utilities  —  State  regulation. 

Discussion  of  state  regulation  of  public  utilities,  p.  421. 
Monopoly  and  competition  —  Evil  results  —  Necessity  of  regulation. 
Discussion  of  the  necessity  of  state  regulation  of  public  utilities 
in  order  to  prevent  ruinous  competition,  p.  422. 
tJ^e/ttificates  of  convenience  and  necessity  —  Statutory  proviMonSm 

Discussion   of   statutory   provisions   requiring   the   securing   of   a 
certificate    of    public    convenience    and    necessity    before    operating    a 
public  utility,  p.  423. 
Certificates  of  convenience  and  necessity  —  Necessity  for  —  Mif^igan. 
Statement  that  no  Michigan  statutes  clearly   prevent  the  build- 
ing of  duplicate  gas  plants,  duplicate  street  railways,  duplicate  inter- 
urban  railroads,  duplicate  electric  light  and  power  utilities,  or  other 
public  utilities  unless  a  state  agency  shall  have  passed  upon  the  ques- 
tion of  their  necessity,  p.  426. 
Public  utilities  —  Powers  of  legislature  —  Michigan, 

Statement  that  the  Michigan  legislature  has  the  power  to  provide 
the  regulation  of  every  public  service  agency  within  the  state  as  to 
rates,  rules,  and  conditions  of  service  and  everything  else,  p.  427. 

[January  17,  11>22.] 

Application  to  incorporate  motor  transportation  companies 
and  to  issue  capital  stock ;  one  application  granted  and  the  other 
denied. 
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Smithy  Commissioner: 

Oeneral  Staiement  of  the  Matter  before  the  Commission, 

Both  the  applications  above  me:|;itioned  were  filed  under  the 
provisions  of  Act  No.  144  of  the  Public  Acts  of  Michigan  for  the 
year  1909,  as  amended  and  now  in  force,  the  petitioners  in  each 
case  seeking  to  organize  a  common  carrier  corporation  for  the 
purpose  of  operating  motor  us  transportation  lines  between 
Owosso  and  Flint.  C'orunna  and  Lennon  are  intermediate  sta- 
tions. In  1909,  the  legislature  of  Michigan  enacted  a  law  pro- 
viding for  the  regulation  by  the  state  of  the  capitalization  of  cer- 
tain public  utility  corporations.  That  law  was  Act  No,  144 
of  1909.  It  was  afterwards  amended  by  Act  No.  177  of  1911, 
afterwards  by  Act  No.  259  of  1915  and  last  amended  by  Act  No. 
381  of  1919.  That  statute  provides  in  effect  that  the  capitaliza- 
tion of  any  corporation  organized  for  the  purpose  of  owning,  con- 
ducting, managing,  operating  or  controlling  any  plant  or  equip- 
ment within  the  state  used  wholly  or  in  part  in  the  business  of 
transmitting  messages  by  telephone  or  telegi'aph,  producing  or 
furnishing  heat,  light,  water  or  mechanical  power  to  the  public, 
directly  or  indirectly,  and  any  railroad,  interurban  railroad  or 
other  common  carrier,  must  be  approved  by  the  Michigan  Public 
Utilities  Commission.  One  purpose  of  this  statute  is  clearly  to 
provide  for  regulation  by  the  state  of  the  organization  and  capi- 
talization of  common  carriers  and  other  public  utility  corpora- 
tions. Prior  to  the  enactment  of  that  statute,  public  utility  cor^ 
porations  had  the  legal  right  to  capitalize  themselves  in  about  any 
way  they  saw  fit.  It  is  a  notorious  fact  that  prior  to  1909,  many 
common  carriers  and  other  public  utility  corporations  in  Michi- 
gan issued  capital  securities  for  much  more  than  the  value  of  the 
property  or  money  put  into  the  corporation.  Some  such  corpora- 
tions which  have  been  brought  to  the  attention  of  the  Commission 
issued  at  the  time  of  their  organization  capital  securities  having  a 
face  value  of  two  or  three  times  the  value  of  the  property  put  into 
the  corporation.  Some  such  corporations  when  so  organized 
undertook  to  charge  rates  to  the  public  which  would  permit  them 
to  pay  dividends  upon  the  par  amount  of  their  capital  securities, 

Raid  par  amount  of  capital  securities  being  two  or  three  times  the 
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value  of  the  property  of  the  corporation  used  and  useful  in  the 
public  service. 

The  condition  above  mentioned  existed,  not  only  in  Michigan, 
but  in  most  of  the  other  states  of  the  Union  and  something  less 
than  two  decades  ago  the  legislatures  of  most  of  the  states  imder- 
took  the  regulation  of  the  capital  issues  and  the  rates  of  those 
corporations  commonly  denominated  "public  utility  corpora- 
tions." The  most  important  of  the  public  utility  corporations  are 
steam  and' electric  railroads,  telephone  companies,  electric  light 
and  power  companies  and  gas  companies.  There  are  others,  but 
the  ones  in  which  the  public  is  most  generally  interested  are  those 
above  named. 

Many  other  states  began  the  regulation  of  the  capital  issues 
and  the  rates  of  public  utility  corporations  by  the  state  before 
Michigan  did.  This  state  was  a  little  late  in  starting,  but 
since  1909,  it  has  been  the  duty  of  the  Michigan  Railroad 
Commission  and  since  its  abolishment,  of  its  successor,  the  Mich- 
igan Public  Utilities  Commission,  to  attempt  to  see  to  it  that  no 
public  utility  corporation  foisted  upon  the  public  capital  stocks  or 
lx)nds  which  did  not  represent  value  placed  in  the  corporation 
representing  approximately  the  face  amount  of  the  stocks  and 
bonds  issued. 

Prior  to  the  movement  referred  to,  that  is  to  say,  prior  to  tlie 
action  of  the  legislatures  of  the  different  states  looking  toward 
the  general  regulation  of  public  utilities,  the  utilities  were  in 
substance  at  liberty  to  issue  such  stocks  and  bonds  as  they  pleased, 
and  their  rates  and  rules  and  conditions  of  service  were  regulated 
and  governed  principally  by  competition.  During  the  last  fifteen 
or  twenty  years  it  has  become  the  settled  conviction  of  most  of  the 
states  that  the  regulation  of  public  utilities  through  competition 
among  them  has  been  a  failure;  that  competition  among  public 
service  corporations  has  been  and  is  wasteful,  unscientific  and  un- 
economical; that  unbridled  competition  among  public  service 
companies  results  only  in  injury  and  loss  to  the  general  public 
and  in  most  instances  to  the  owners  of  the  utilities.  Practically 
all  of  the  states  of  the  Union  have  established  Public  Utility  Com- 
missions or  Public  Service  Commissions  and  have  substituted 
for  regulation  by  competition,  the  regulation  of  public  utilities 

by  law  through  state  agencies  organized  for  the  purpose. 
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Scope  of  the  1909  Law. 

In  a  great  many  of  the  states  of  the  Union,  no  public  utility, 
whether  owned  by  a  corporation  or  by  individuals,  can  be 
launched  without  a  finding  by  the  State  Commission  to  the  effect 
that  the  utility  is  needed  and  that  it  has  a  reasonable  chance  to 
succeed.  This  finding  is  ordinarily  called  a  certificate  of  public 
convenience  and  necessity.  In  a  great  many  of  the  states,  this 
certificate  of  public  convenience  and  necessity  must  be  issued  by 
the  State  Commission  before  the  commencement  of  the  construc- 
tion of  electric  railroads,  dectrie  light  and  power  plants,  gas 
plants,  or  other  public  service  plants,  and  in  many  of  them  no 
auto-bus  or  freight  line  can  operate  over  any  regular  route  unless 
the  Public  Service  Commission  has  found  that  the  public  con- 
venience will  be  subserved  thereby  and  that  there  is  a  public 
necessity  for  the  operation  of  such  line. 

No  Railroad  Can  Be  Constructed  or  Abandoned  vnthout  Approval 
of  Oovemmeni  Avihority. 

As  to  railroads,  the  Transportation  Act  of  1920,  effective 
March  1, 1920,  provided: 

"After  ninety  days  after  this  paragraph  takes  effect  no  carrier 
by  railroad  subject  to  this  act  shall  undertake  the  extension  of  its 
line  of  railroad,  or  the  construction  of  a  new  line  of  railroad,  or 
shall  acquire  or  operate  any  line  of  railroad,  or  extension  there- 
of,  or  shall  engage  in  transportation  under  this  act  over  or  by 
means  of  such  additional  or  extended  line  of  railroad,  unless  and 
until  there  shall  first  have  been  obtained  from  the  Commission  a 
certificate  that  the  present  or  future  public  convenience  and  neces- 
sity require  or  will  require  the  construction,  or  operation,  or  con- 
struction and  operation,  of  such  additional  or  extended  line  of 
railroad,  and  no  carrier  by  railroad  subject  to  this  act  shall 
abandon  all  or  any  portion  of  a  line  of  railroad,  or  the  operation 
thereof,  unless  and  until  there  shall  first  have  been  obtained  from 
the  Commission  a  certificate  that  the  present  or  future  public 
convenience  and  necessity  permit  of  such  abandonment." 

Section  18.  Interstate  Commerce  Act,  as  amended  by  the 
Transportation  Act  of  1920. 
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No  Telephone  Utility  Can  OpercUe  in  Michigan  without  Approv- 
al of  Public  Utilities  Commission. 

Fifteen  or  twenty  years  ago,  telephone  utilities  in  Michigan 
were  regulated  through  competition.  A  telephone  utility  would 
be  occupying  a  particular  part  of  the  state.  People  would  be  dis^ 
satisfied  with  its  service  or  its  rates  and  would  organize  a  new 
telephone  company  to  occupy  the  same  territory  in  competition 
with  the  first  company.  While  the  new  company  was  trying  to 
get  a  foothold,  the  old  company  would  possibly  lower  its  rates  so 
low  that  it  got  practically  no  pay  for  its  service.  The  second  tele- 
phone company  would  for  a  time  do  likewise.  In  many  instances, 
telephone  companies  gave  away  their  service  for  many  months 
and  even  for  years  to  certain  patrons.  Two  sets  of  poles  were  put 
up  and  two  sets  of  wire  strung  upon  the  same  streets  all  over  the 
locality.  Two  expensive  plants  were  put  into  operation  where 
one  was  able  to  do  all  the  work.  In  the  cities,  two  telephone  com- 
panies separately  dug  up  the  streets  and  put  in  conduits  and 
cables  all  over  the  town.  For  a  time  some  of  the  people  imagined 
because  they  get  low  rates  for  a  time  that  this  sort  of  service  by 
telephone  companies  was  a  good  thing.  They  seemed  to  think 
that  where  two  telephone  companies  were  occupying  the  same  ter- 
ritory the  public  would  be  likely  to  get  lower  xates  and  better  serv- 
ice than  if  one  telephone  company  were  occupying  that  same 
field.  The  public  for  some  time  did  not  see  the  great  waste  of 
property  in  building  two  systems  of  telephones  where  the  public 
would  be  far  better  served  if  there  were  only  one. 

In  many  instances,  the  two  competing  companies  soon  learned 
that  cut-throat  competition  between  them  meant  the  destruction 
of  themselves  and  also  the  deterioration  of  the  service  to  the 
public.  The  result  in  some  instances  w'as  that  the  two  telephone 
companies  combined,  raised  their  rates  to  such  a  figure  as  they 
saw  fit,  and  charged  off,  as  far  as  thoy  could,  the  useless  dupli- 
cate equipment  constructed  in  the  locality.  In  some  cases, 
one  of  the  telephone  companies  bought  out  its  rival  at  jin  ex- 
orbitant price  and  then  raised  its  rates  and  tried  to  recoup  its 
losses  from  the  public.  In  this  discussion,  we  are  using  tele- 
phone  companies   as  an   illustration    for  the  reason   that   the 

public  of  the  whole  state  is  pretty  well  familiar  with  that  util- 
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ity.  Nearly  all  of  the  important  cities  of  the  state  were  at 
some  time  or  are  now  cursed  with  the  burden  of  duplicate 
telephone  service.  If  Michigan  had  early  provided  that  no  tele- 
phone utility  could  go  in  to  operation  or  construct  its  plant  or 
facilities  until  some  state  authority  had  passed  upon  the  question 
as  to  whether  the  utility  was  necessary,  the  people  of' Michigan 
would  have  been  saved  a  great  deal  of  money  and  a  great  deal  of 
bad  service.  In  1911,  the  l^slature  of  the  state  passed  Act  No. 
138  putting  the  regulation  of  telephone  companies  under  the 
Michigan  Railroad  Commission,  making  the  telephone  companies 
common  carriers,  and  providing  that  any  person  or  corporation 
desiring  to  construct  a  telephone  system  in  any  municipality  in 
Michigan  must  apply  to  the  Railroad  Commission  for  a  certif- 
icate of  public  convenience  and  necessity ;  that  said  Commission 
might  grant  or  withhold  the  certificate  after  a  public  hearing  and 
investigation  upon  the  merits ;  and  that  no  such  telephone  system 
could  be  constructed  if  the  Railroad  Commission  refused  the  cer- 
tificate of  convenience  and  necessity.  Since  that  time  the  exten- 
sion of  duplicate  telephone  service  throughout  the  state  has 
been  prevented,  but  at  the  time  Act  No.  138  of  1911  took  eifect  a 
great  many  of  the  cities  and  villages  of  the  state  were  burdened 
with  a  double  telephone  system.  Since  that  time  the  public  of  the 
state,  aided  by  the  Michigan  Railroad  Coiomission  during  its 
existence,  and  by  its  successor,  the  Michigan  Public  Utilities 
Commission,  have  been  endeavoring  to  relieve  the  different  local- 
ities of  the  state  from  the  burden  of  duplicate  telephone  service. 
Detroit,  Flint  and  many  other  localities  have  been  relieved  of  the 
burden.  At  the  present  time  negotiations  are  pending  for  the 
purpose  of  relieving  Saginaw  and  Bay  City.  Lansing,  Grand 
Rapids  and  many  other  cities  are  •still  bearing  the  burden,  and 
this  Conmiission  has  before  it  a  great  many  petitions  from  cities 
and  villages  which  have  for  their  object  the  elimination  of  two 
telephone  systems  wherever  they  are  operating.  It  will  be  re- 
membered by  those  familiar  vrith  the  history  of  telephones  in 
Michigan  within  the  last  twenty  years  that  just  before  Act  No. 
138  of  1911  took  effect,  many  telephone  companies  were  organ- 
ized where  others  were  in  existence,  their  promoters  well  knowing 
that  the  Railroad  Commission  would  be  unlikely  to  permit  two 
telephone  systems  to  operate  in  any  locality. 
P.U.R.1922C. 
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It  is  thus  seen  that  the  United  States  Congress  has  provided 
that  no  railroad  shall  be  constructed  in  Michigan,  or  anj  oth^ 
state,  unless  the  Interstate  Caounerce  Cominission  finds  that  its 
construction  would  be  a  benefit  to  the  public.  It  is  also  seen  that 
the  Michigan  l^slature  has  provided  that  no  telephone  utility 
shall  be  constructed  in  Michigan  unless  the  Michigan  Public  Util- 
ities Commission  shall  find  that  its  construction  would  be  a  pub- 
lic convenience  and  conducive  to  the  public  welfare,  that  is,  with- 
out a  certificate  of  public  convenience  and  necessity. 

We  are  unable  to  find  any  statute  in  the  state  providing  that  a 
certificate  of  public  convenience  and  necessity  must  be  obtained 
from  any  governmental  authority  before  the  construction  of  other 
public  utilities.  In  other  words,  there  seems  to  be  no  statute 
squarely  preventing  the  building  of  duplicate  gas  plants,  dupli- 
cate street  railway  plants,  duplicate  interurban  railroads,  or  dup- 
licate electric  light  and  power  utilities,  or  other  public  utilities, 
unless  a  state  agency  shall  have  passed  upon  the  question  of  their 
necessity. 

In  the  states  that  have  given  most  attention  to  public  utility 
questions,  no  such  utilities  can  be  put  into  operation  until  the 
State  Commission  has  investigated  the  question  as  to  whether 
their  construction  is  necessary  or  would  be  a  benefit  to  the  public. 
If  such  Commissions  find  that  such  necessity  exists,  they  permit 
the  construction  of  such  utility.  If  they  find  that  the  construc- 
tion of  such  a  utility  would  be  detrimental  to  the  best  interests  of 
the  public,  they  refuse  to  permit  it  to  be  constructed.  In  his  way 
they  save  the  public  from  the  burdens  of  duplicate  service  and 
save  the  public  also  from  what  is  almost  certain  to  be  a  losing 
investment. 

The  act  under  which  the-  two  petitions  under  consideration 
were  filed,  Act  No.  144  of  1909,  as  amended  and  now  in  force, 
provides,  however,  that  this  Commission  shall  pass  upon  the  capi- 
tal securities  of  practically  all  public  service  corporations  seeking 
organization.  It  also  provides  that  no  such  corporation  can  issue 
any  stocks  or  bonds  without  the  approval  of  this  Commission. 
The  city  of  Grand  Kapids  has  a  street  railway  system.  It  is  not 
under  the  regulation  of  this  Commission  and  we  are  not  aware 
just  how  satisfactory  its  service  is.  It  is  certain,  however,  that 
the  legislature  of  the  state  has  the  power  to  provide  for  the  regula- 
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tion  of  every  public  service  agency  within  the  state  as  to  rates, 
rules  and  conditions  of  service,  and  everything  else.  In  other 
words,  the  public  has  undoubted  power  to  regulate  the  Grand 
Rapids  street  Kailway  system  either  through  a  State  Commission 
or  through  the  cily  government  of  the  city  of  Grand  Rapids  or 
otherwise.  It  is  absolutely  certain  that  the  utility  known  as  the 
Grand  Eapids  street  railway  system  can  be  absolutely  governed 
by  public  authority,  and  that  public  authority  can  absolutely  con- 
trol the  said  street  railway  system,  compel  it  to  give  service,  and  . 
prescribe  the  kind  of  service  it  shall  give.  The  state  is  restricted 
only  by  the  constitutional  inhibitions  against  the  confiscation  of 
the  property  of  anybody.  Suppose  at  the  present  time  a  group  of 
individuals  should  present  to  this  Commission  under  Act  No.  144 
of  1909  a  petition  praying  autiiority  to  construct  a  street  railway 
in  the  city  of  Grand  Rapids.  Would  tiie  Commission  in  its  con- 
aideration  of  that  application  be  confined  to  ascertaining  that  the 
proposed  corporation  was  being  honestly  organized  and  that  a 
dollar's  worth  of  value  was  being  put  into  the  corporation  for 
every  dolar  of  stock  and  bonds  to  be  issued  ?  If  the  Commission 
found  that  the  corporation  in  question  proposed  to  actually  put  in 
a  dollar  in  cash  for  every  dollar  of  stock  and  bonds  issued,  would 
it  be  the  duty  of  the  Commission  to  permit  the  incorporation  of 
the  proposed  street  railway  company,  knowing  that  the  territory 
it  proposed  to  occupy  was  already  occupied  by  a  street  railway 
system  under  the  control  of  the  public  and  that  could  be  compelled 
to  serve  the  public  in  any  way  the  public  wished  to  be  served? 
The  Commission  and  everyb6dy  else  who  has  given  any  consider- 
able study  to  the  question  knows  that  duplicate  street  railway 
service  is  a  curse  in  any  city.  In  every  place  it  has  been  tried  it 
has  resulted  in  enormous  waste  and  great  inconvenience  and  loss 
to  the  public.  If  a  new  street  railway  system  wete  to  be  given  the 
right  to  operate  in  Grand  Rapids  in  competition  with  one  already 
operating  there,  the  result  would  undoubtedly  be  that  great  finan- 
cial loss  would  result  to  the  investors  in  the  new  corporation  and 
also  to  the  investors  in  the  existing  corporation,  and  also  to  the 
public  who  ride  upon  their  cars.  Under  such  conditions,  this 
Commssion  should  not  permit  the  incorporation  of  the  second 
company  unless  it  has  not  the  power  to  refuse. 

Another  illustration :    The  city  of  Flint  is  now  served  by  a  gas 
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utility.  That  particular  utility  happens  to  be  under  the  r^ula- 
tion  of  this  Commission,  but  whether  it  were  under  the  regula- 
tion of  the  Commission  or  not,  the  legislative  department  of  the 
state  possesses  undoubted  power  to  compel  said  utility  to  give  to 
the  public  just  the  kind  of  service  the  public  wants.  The  public 
has  power  to  regulate  the  rates  of  that  utility  and  to  compel  it  to 
serve  gas  to  the  public  in  just  the  way  the  public  wishes  to  be 
sensed.  The  only  limitation  upon  the  public's  power  is  found  in 
the  constitutional  provisions  which  prevent  the  confiscation  of  the 
property  of  anybody.  Suppose  ^ome  persons  come  before  tliis 
Commission  with  a  petition  looking  toward  the  incorporation  of 
another  gas  utility  to  operate  in  the  city  of  Flint.  The  Commis- 
sion would  know  that  the  construction  and  attempted  operation  of 
a  duplicate  gas  plant  in  the  city  of  Flint  must  result  in  great  loss 
and  public  inconvenience,  the  loss  being  a  loss,  not  only  to  the 
public,  but  also  to  all  investors  concerned.  Would  not  the  Com- 
mission be  abundantly  justified  in  preventing  the  proposed  incor- 
poration ? 

Suppose  a  portion  of  this  state  is  well  supplied  with  electric 
light  and  power  facilities,  but  that  a  group  of  persons  come  before 
the  Commission  desiring  to  incorporate  a  new  electric  light  and 
power  company  to  serve  a  portion  of  the  state  already  occupied  by 
the  plant,  cables,  wires,  etc.,  of  another  electric  light  and  power 
utility.  Would  not  the  Commission  knowing  that  the  construc- 
tion and  operation  of  the  second  system  must  result  in  loss  and 
inconvenience  to  the  public  and  in  certain  loss  to  the  investors,  be 
justified  in  refusing  the  petitioners  the  right  to  incorporate  ? 

Another  illustration:  An  electric  interurban  railway  is  ip 
operation  between  the  city  of  Lansing  and  the  city  of  St.  Johns, 
20  miles  to  the  north.  That  interurban  railway  is  of  sufficient 
capacity  to  transport  all  persons  desiring  to  travel  between  the 
two  points,  and  also  all  freight  it  is  desired  to  transport  between 
the  two  points.  Let  us  suppose  a  group  of  persons  apply  to  this 
Commission  to  pass  upon  the  stocks  and  bonds  of  a  new  corpora- 
tion to  be  organized  for  the  purpose  of  constructing  a  second  elec- 
tric interurban  railway  between  Lansing  and  St.  Johns.  The 
Commission  knows  that  the  one  railway  already  there  can  do 
twice  the  business  it  is  doing  and  can  do  all  the  business  that  will 

be  presented  between  the  two  cities.  The  Commission  also  knows 
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that  the  construction  of  the  second  electric  interurban  railway  be- 
tween the  two  cities  will  be  a  great  mistake;  that  the  second 
railway  will  probably  take  half  of  the  business  of  the  first  rail- 
way, and  that  the  result  will  be  that  neither  of  the  railways  will 
get  enough  business  to  enable  them  to  operate  and  that,  therefore^ 
the  public  will  be  inconvenienced  and  damaged  and  the  investors 
in  both  railway  lines  will  probably  lose  most  of  their  investment. 
As  heretofore  stated,  our  state  legislature  has  not  squarely  and 
positively  committed  to  any  agency  the  right  to  investigate  the 
necessity  for  the  construction  of  a  new  gas  utility,  a  new  electric 
light  and  power  utility,  a  new  street  railway  utility,  or  a  new  elec- 
tric interurban  utility ;  nor  has  it  granted  to  any  public  agency 
the  square  and  undoubted  right  to  pass  upon  the  proposition  as  to 
whether  a  new  common  carrier  should  be  permitted  to  organize 
and  operate  along  the  same  route  upon  which  one  is  now  operat- 
ing. The  states  which  are  most  advanced  in  their  regulation  of 
public  utilities  have  squarely  granted  this  right  to  some  State 
Commission  as  to  every  public  utility  enterprise  within  the  state. 
The  theory  of  state  regulation  of  public  utilities  as  opposed  to 
the  theory  of  regulation  of  such  utilities  through  competition  de- 
mands that  this  power  should  rest  in  some  state  agency.  At  the 
present  time,  public  utilities  are  generally  considered  to  be  nat- 
ural monopolies  and  are  regulated  as  such.  They  are  held  to 
exist  primarily  for  the  service  of  the  public.  The  state,  the  user 
of  the  public  utility,  and  the  owner  of  the  public  utility  are  in  a 
sense  copartners  engaged  in  an  enterprise  for  the  benefit  of  all 
;  concerned.  The  owners  of  the  stock  and  bonds  of  the  enterprise 
'  have  very  little  to  say  as  to  the  kind  or  quality  of  service  they 
I  shall  give  or  the  price  they  shall  receive  for  it.  The  state  deter- 
1  mines  all  that,  it  being  the  duty  of  the  state  and  the  public  to  see 
I  that  the  owners  of  the  utility  receive  a  fair  return  upon  the  fair 
value  of  the  property  used  and  useful  in  the  public  service, 

I  Application  of  the  foregoing  principles  to  the  case  at  hand. 

I  [Ij  2]  For  a  number  of  years  the  promoters  of  the  proposed 

!  Owosso-Flint  Bus  Line  have  been  operating  as  a  common  carrier 
on  this  route  between  Owosso  and  Flint,  the  route  extending 
through  Corunna  and  Lennon.  Invcstip:ation  made  by  the  Com- 
mission convinces  the  Commission  that  the  persons  operating  that 
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route  have  given  good  service  to  the  public.  The  proof  shows  that 
their  auto-busses  have  operated  between  Owosso  and  Flint  for 
several  years  last  past  with  clocklike  regularity.  They  operate  on 
an  approximately  2-hour  schedule,  beginning  before  6  o'clock  in 
the  morning.  They  meet  all  interurban  cars  running  from  Lans- 
ing to  Owosso  and  take  passengers  from  Owosso  to  Corunna,  Len- 
noii,  or  Flint  They  leave  Flint  and  take  passengers  from  that 
point,  and  from  Lennon  and  Corunna,  to  connect  with  all  interur- 
ban railway  cars  running  from  Owosso  to  Lansing.  They  began 
as  a  small  concern  and  now  have  auto-bus  equipment  of  the  value 
of  $18,000.  In  1921,  they  carried  more  than  30,000  through  pas- 
sengers between  Owosso  and  Flint,  and  some  5,000  other  passen- 
gers part  of  the  way.  Their  gross  income  for  1921  was  some 
$37,000.  Their  net  earnings  after  payment  of  operating  ex- 
penses, taxes,  providing  for  depreciation,  etc.,  were  certainly  very 
modest.  They  paid  some  $2,700  to  the  United  States  Govern- 
ment as  a  tax  upon  the  tickets  they  issued.  They  carry  insurances 
covering  all  riders  upon  their  busses,  and  workmen's  compensa- 
tion insurance  upon  their  employees.  They  have  comfortable 
waiting-rooms  at  Owosso,  Corunna,  Lennon,  and  Flint  where 
tickets  may  be  purchased.  Those  operating  this  line  have 
operated  it  as  copartners  under  the  name  of  Phillips  &  Taylor. 
Those  filing  application  for  incorporation  are  Wayne  E.  Taylor, 
Byron  P.  Hicks  and  Fred  Himburg.  No  capital  stock  is  to  be 
sold,  the  present  owners  of  the  equipment  being  put  into  the  cor- 
poration taking  $18,000  of  capital  stock  in  payment  for  their 
equipment  and  standing  ready  to  pay  for  more  capital  stock  at 
par  at  any  time  further  equipment  is  needed.  They  propose  to 
incorporate  at  $30,000,  and  will  thus  have  $12,000  of  authorized 
capital  stock  with  which  to  provide  further  equipment  as  and  if 
needed.  The  testimony  shows  that  this  line  which  has  been 
operating  for  a  number  of  years  is  able  to  take  care  of  all  existing 
traffic  and  that  its  owners  are  able  to  increase  their  facilities  if  the 
patronage  warrants.  Of  course,  there  is  no  public  regulation  of 
the  rates  they  may  charge,  nor  has  the  public  anything  to  do  under 
present  laws  with  their  schedules,  the  quality  of  their  equipment 
or  their  service  generally. 

If  the  Commission  were  empowered  in  this  matter  to  grant  or 
refuse  a  certificate  of  public  convenience  and  necessity,  the  Com- 
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mission  would  certainly  grant  a  certificate  of  public  convenience 
and  necessity  to  the  Owosso-Flint  Bus  Line. 

The  persons  proposing  to  incorporate  the  Interurban  Trans- 
portation Company  are  largely  residents  of  Detroit,  or  have  beeu 
until  very  recently.  Some  of  them  appear  to  have  recently  moved 
to  Flint  They  seem  to  have  had  no  experience  in  operating  auto- 
bus interurban  lines.  .  They  propose  to  incorporate  for  $10,000, 
and  claim  that  they  have  already  paid  in  $6,840.  It  would  ap- 
pear that  they  are  undertaking  an  enterprise  of  which  they  know 
comparatively  little.  The  testimony  indicates  that  they  ovni  two 
auto-busses  and  have  an  interest  in  a  third.  It  appears  that  dur- 
ing the  past  two  months  they  have  been  operating  as  individuals 
between  Flint  and  Owosso  in  competition  with  the  line  long  estab- 
lished there.  It  would  appear  to  the  Commission  that  the  com- 
bination of  individuals  seeking  to  organize  the  Interurban  Trans- 
portation Company  are  not  nearly  so  well  equipped  to  make  a 
success  of  the  business  as  are  the  persons  seeking  to  organize  the 
Owosso-Flint  bus  Line.  It  also  appears  that  at  the  present  time 
one  auto-bus  line  between  Owosso  and  Flint,  through  Oorunna 
and  Lennon,  ought  to  do  all  the  work.  If  enough  equipment  is 
not  upon  the  line  to  handle  the  traffic,  it  would  be  much  more 
economical  for  the  one  company  to  put  it  on  than  it  would  for  an- 
other company  to  go  into  the  business.  It  is  true,  of  course,  that 
under  present  laws  the  state  has  no  control  over  the  rates  that 
such  common  carriers  shall  charge.  The  state  furnishes  the  high- 
way upon  which  these  common  carriers  operate  and  keeps  that 
highway  in  repair.  Such  common  carriers  are  permitted  under 
our  present  laws  to  conduct  a  commercial  business  with  the  high- 
way as  their  track  or  right  of  way.  Any  number  of  auto-bus 
lines  may  be  operated  by  individuals  between  any  two  given 
points,  and  there  is  no  state  authority  which  has  any  power  to  reg- 
ulate them  or  their  rates.  They  may  employ  dangerous  equip- 
ment and  incompetent  or  careless  drivers.  They  are  not  com- 
pelled to  carry  any  insurance  to  protect  the  public  that  may  ride 
in  their  conveyances.  They  may  operate  during  the  fine  weather 
and  refuse  to  make  their  trips  w^hen  the  weather  is  bad.  They 
may  make  their  runs  when  the  roads  are  clear,  or  when  the  roads 

have  been  made  clear  for  them  through  the  use  of  public  money, 
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and  refuse  to  operate  when  there  are  snowdrifts,  or  when  there 
is  mud,  making  it  difficult  to  run. 

If  this  Commission  had  the  power  to  grant  or  refuse  a  certif- 
icate of  convenience  and  necessity  to  the  Interurban  Transporta* 
tion  Company  sought  to  be  organized,  it  would,  under  present 
conditions,  refuse  such  a  certificate.  It  is  doubtful  whether  those 
in  control  of  the  preliminary  organization  are  equipped  to  suc- 
cessfully and  satisfactorily  conduct  such  an  enterprise.  The 
proof  makes  it  quite  certain  that  there  is  no  demand  for  the 
second  line.  Those  organizing  the  Owosso-Flint  Bus  Line  should 
be  considered  to  have  at  least  a  "Squatter's  Eight"  in  the  line  be- 
tween Flint  and  Owosso.  The  fact  that  said  persons  have  success- 
fully and  satisfactorily  operated  the  line  for  a  number  of  years 
should  give  them  some  moral  rights  in  the  premises  even  if  it  does 
not  give  them  any  legal  rights.  The  Commission  believes  that  the 
public  interests  would  be  best  served  by  the  continued  operation 
of  the  Owosso-Flint  Bus  Line,  and  by  refusing  to  permit  the  In- 
terurban Transportation  Company  to  operate  on  that  line. 

It  is  certainly  not  the  duty  of  the  Commission  to  permit  the  in- 
corporation of  the  Interurban  Transportation  Company  if  ix  be- 
lieves that  the  persons  investing  in  its  stock  are  likely  to  lose 
their  investment,  and  if  it  believes  that  the  stock  tvould  be  of  very 
uncertain  value  if  issued.  If  the  Commission  should  tuithorize 
the  incorporation  of  both  of  these  corporations  and  they  both 
went  into  operation  on  the  route  between  Owosso  and  Flint,  un- 
der present  conditions  it  is  very  likely  that  failure  and  probably 
the  suspension  of  service  would  be  the  result.  It  is  true  that  with 
the  law  as  it  is  at  present,  any  number  of  individuals  can  operate 
auto-busses  over  the  same  route.  If  we  refuse  incorporation  to 
the  persons  desiring  to  form  the  Interurban  Transportation  Com- 
pany, they  may  as  individuals  continue  operating  a  line  of  busses 
between  Owosso  and  Flint  in  competition  with  the  other  people 
even  though  each  line  gets  only  half  the  patronage  it  ought  to  get, 
and  even  though  the  result  may  be  failure  and  bankruptcy  on  the 
part  of  the  Owosso-Flint  Bus  Line  and  discontinuance  of  its-serv- 
ice between  Fliut  and  Owosso.  Some  of  the  interurban  auto-bus 
service  being  rendered  in  Michigan  at  the  present  time  is  very 
irresponsible.  Individuals  without  means  start  up  lines,  employ- 
ing unfit  drivers  and  subjecting  their  passengers  and  the  public 
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to  aD  kinds  of  danger.  There  certainly  should  be  in  the  neai- 
future  some  kind  of  regulation  of  these  common  carriers.  Just 
what  it  should  be  is  a  very  big  question.  It  is  certain  that  this 
Commission  has  no  control  over  these  agencies.  We  can  and 
should  in  the  present  case  refuse  permission  for  the  interurban 
Transportation  Company  to  incorporate.  *  This  may  not  benefit 
the  transportation  service  between  Flint  and  Owosso,  but  it  will  at 
least  prevent  the  issuance  of  the  capital  stock  of  the  Interurban 
Transportation  Company,  which  stock  would  probably  be  of  little 
value. 

The  persons  desiring  the  incorporation  of  the  Owosso-Flint 
Bus  Line  have  stated  before  the  Commission  their  willingness  to 
have  all  of  the  stock  of  their  corporation,  excepting  only  a  few 
shares  to  be  held  by  directors,  placed  in  escrow  or  in  trust  with 
some  depositary  to  be  chosen  by  the  Commission,  the  stock  so 
placed  in  escrow  to  remain  with  said  depositary  as  long  as  this 
Commission  shall  desire.  In  other  words,  the  proposed  incor- 
porators of  that  line  are  willing  to  have  5  shares  of  stock  free  to 
be  held  by  directors  of  the  corporation  and  all  the  rest  of  the  stock 
placed  with  the  state  treasurer  to  be  held  by  him  until  the  fur- 
ther order  of  the  Commission.  Eighteen  thousand  dollars 
($18,000)  of  the  capital  stock  is  being  paid  in,  being  180  shares 
of  the  par  value  of  $100  each.  The  incorporators  are  willing  that 
$500  of  that  stock,  viz.:  Five  (5)  shares  of  $100  each  shall  be 
issued  to  some  of  them  to  be  used  as  directors'  shares,  and  that 
$17,500  in  par  amount  of  that  stock  shall  be  placed  with  the  state 
treasurer  under  the  conditions  mentioned.  Then,  if  they  find  it 
necessary  to  have  more  capital  in  the  corporation,  the  persons  now 
connected  with  the  corporation  will  advance  the  capital  and  all 
stock  issued  on  account  of  money  hereafter  advanced  shall  like- 
wise be  placed  with  the  state  treasurer  in  trust  for  the  persons  ad- 
vancing the  money.  Assuming  that  the  entire  $30,000  of  capital 
stock  should  be  hereafter  issued,  $29,500  of  it  would  be  in  the 
possession  of  the  state  treasurer,  and  that  stock  could  not  be  the 
subject  of  sale  to  the  public^  The  other  5  shares  would,  of  course, 
as  stated  be  held  by  directors.  It  would  seem  that  under  such  an 
arrangement,  the  public  would  be  protected  as  far  as  foisting 
stock  of  doubtful  value  upon  it  is  concerned.    The  value  may  be 

taken  out  of  the  stock  through  the  unrestricted  competition  of  per- 
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sons  and  copartnerships  running  other  bus  lines,  but  if  that  is 
done  the  loss  would  fall  upcHi  the  persons  now  operating  the  bus 
line.  Their  loss  will  be  no  greater  if  .liey  are  permitted  to  in- 
corporate, with  the  stock  placed  with  the  state  treasurer,  than  il 
^vould  be  if  thej  continued  to  operate  as  individuals  or  as  a  co- 
partnership. 

After  considerable  consideration,  the  Commission  has  con- 
cluded to  enter  an  order  concurrently  with  this  opinion,  permit- 
ting the  incorporation  of  the  Owosso-Flint  Bus  Line,  all  of  its 
stock  except  5  shares  to  be  placed  in  escrow  with  the  state  treasur- 
er until  the  further  order  of  the  Commission,  and  to  make  another 
order  refusing  permission  for  the  incorporation  of  the  Interurban 
Transportation  Company. 

This  disposition  of  the  matter  is  not  entirely  satisfactory  to  the 
Commission  itself,  but  it  seems  to  be  the  best  that  can  be  made  of 
the  matter  with  conditions  as  they  are  at  present  The  legislature 
has  confided  to  this  Commission  control  over  the  stock  and  bond 
issues  of  public  utility  corporations.  We  think  we  have  a  right  to 
assume  that  our  jurisdiction  over  the  matter  is  not  confined  to 
seeing  that  the  stock  when  originally  issued  represents  reasonable 
value.  We  think  that  in  a  case  where  it  is  plainly  apparent  that 
conditions  are  such  that  the  stock  issued  must  rapidly  become 
worthless,  the  Commission  is  fully  justified  in  refusing  to  permit 
the  issue  of  the  stock. 

William  W.  Potter,  Commissioner:    I  concur  in  the  result 
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BE  TONOPAH  SEWER  &  DRAINAGE  COMPANY. 

[I.  &  S.  Docket  30.] 

STATE  BANK  —  TRUST  COMPANY 

V. 

TONOPAH  SEWER  &  DRAINAGE  COMPANY. 

[Case  C-703.] 

Betum  —  Beasonableness  —  Mining  camp  conditions  —  Setoeragm 
company. 

1.  A  sewerage  company  engaged   in  buBinesB   in  a  minfag  camp^ 
P.U.R.1922C. 
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the  life  of  which   is  uncertain  cannot  expect  to  be  entirely  secured 
against  loss  hy  being  allowed  to  charge  extraordinarily  high   rates 
when   everyone   else   engaged    in    business    therein    must   accept   such 
prices  as  he  can  get  for  what  he  has  to  sell. 
Bates  —  Legislative  franchise  —  Free  service  —  Toton  InUldings, 

2.  Free  sewerage  service  to  town  buildings  provided  for  under  a 
franchise  granted  by  the  Nevada  legislature  cannot  be  disturbed. 

Payment  -^  Deposits  —  Sewers. 

3.  A  deposit  of  double  the  amount  of  the  current  service  rentals 
charged  by  a  sewerage  company  to  cover  service  connection  and  dis- 
connection charges  was  ■  dipallowed,  and  a  rule  requiring  a  deposit  of 
$5  for  residences,  and  $20  for  commercial  houses,  continued. 


MteHirn  —  Operating  expenses  —  Sewerage  company  —  Salaries  and 
wages. 

Discussion  of  the  reasonableness  of  the  salaries  paid  to  officers 
of  a  sewerage  company,  p.  437. 
Depreciation  —  Setcerage  system,  —  Mining  camp  conditions  —  Ab^ 
senoe  of  deterioration. 

Discussion   of   a   depreciation   reserve   for   a   sewerage   company 
operating  in  a  mining  camp  of  uncertain  life  when  there  ia  practically 
no  deterioration  in  pipes,  p.  439. 
Hunicipal  plants  —  Sewerage  —  Desirability, 

Discussion  of  the  desirability  of  a  town  owning  its  own  sewerage 
system,  p.  441. 

[January  17,  1022.] 

Investigation  of  rates  and  rentals  of  a  sewerage  company; 
new  rate  schedule  authorized. 

Appearances:  J.  F.  Shaughnessy,  Chairman  for  the  Com- 
mission; George  B.  Thatcher,  Attorney,  J.  Grant  Crumley, 
President  Tonopah  Sewer  &  Drainage  Company,  for  petitioner 
and  defendant ;  Frank  T.  Dunn,  District  Attorney  of  Nye  coun- 
ty ;  S.  R.  Moore,  for  protestants. 

Shaughnessy,  Chairman:  On  September  30,  1921,  the  Ton- 
opah Sewer  &  Drainage  Company,  by  its  attorney  and  its  presi- 
dent, filed  with  the  Public  Service  Commission  of  Nevada  a 
schedule  of  increased  rates  which  it  was  desired  to  make  effective 
on  November  1,  1921.  This  schedule  is  set  forth  below,  com- 
paratively, showing  present  and  proposed  rates:  [Schedule 
omitted.] 

This  proposed  schedule  being  materially  higher  than  the  one 
at  present  in  effect,  the  Commission,  under  date  of  October  1, 
1921,  suspended  the  effective  date  thirty  days  to  November  30th, 
P.U.R.1922C. 
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and  Issued  notice  setting  the  case  for  hearing  at  Tonopah  on 
October  28th. 

On  October  11,  1921,  S.  R.  Moore,  as  agent  for  the  State 
Bank  &  Trust  Company,  filed  a  protest  to  the  present  schedule 
and  this  case  was  given  No.  C-763.  October  2l8t  an  order  waa 
issued  consolidating  this  case  with  the  Investigation  and  Sus- 
pension Docket  No.  30,  and  all  subsequent  notices  were  served 
upon  this  complainant. 

On  October  21,  1921,  counsel  for  the  petitioner  and  defendant, 
Tonopah  Sewer  &  Drainage  Company  wrote  to  the  Commission 
asking  for  a  postponement  of  the  hearing  date  as  set,  and  in 
accordance  with  this  request  an  order  was  issued  the  same  day 
resetting  the  case  for  November  14th.  Subsequently  it  was 
necessary  to  change  this  date  to  December  6th  and  then  to  De- 
cember 5th,  and  later  another  application  was  made  by  the  at- 
torney for  petitioner  and  also  by  the  district  attorney  of  Nye 
county  appearing  for  protestants,  asking  that  the  December 
date  be  vacated.  On  November  28th  a  notice  of  continuance  was 
issued  setting  the  hearing  for  January  3,  1922,  at  which  time 
the  case  came  on  for  trial  at  Tonopah  before  Chairman  J.  F. 
Shaughnessy.  At  this  hearing  a  stipulation  was  entered  into, 
by  the  terms  of  which  it  was  agreed  that  the  company  would 
make  no  attempt  to  establish  the  new  rates,  holding  them  still 
under  suspension  for  thirty  days  after  the  date  of  the  hearing. 

The  record  is  silent  on  the  question  of  "original  cost"  value 
of  the  property.  Since  1913,  $16,385  has  been  expended  for 
additions  to  plant,  and  the  book  cost  value  as  of  December  31, 
1921,  is  shown  by  applicant  to  be  approximately  $66,385,  which 
is  made  up  on  1913  value  of  $70,000  plus  additions  to  date. 
The  par  value  of  the  capital  stock  is  $1  per  share  and  there  are 
200,000  shares  issued,  of  which  J.  G.  Crumley  owns  all  but 
10,000  shares  which  are  outstanding  in  the  hands  of  other  stock- 
holders. In  addition  to  this  the  property  is  bonded  for  $23,000 
which  bonds  are  held  by  Mr.  Crumley,  and  he,  therefore,  con- 
trols the  company  and  the  policy  completely  and  disposes  of  the 
net  earnings  which  are  made  annually.  Mr.  Crumley  also  re- 
ceives a  salary  of  $6,000  per  annum  for  managerial  service.  Sec- 
retary E.  W.  Piercy,  it  was  testified,  is  to  receive  a  salary  of 
$2,400  per  annum,  making  a  total  of  $8,400  for  salaries  of  gen- 

P.IT.R.1922C. 
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«ral  officers,  oompared  with  which  the  gross  earnings  of  the  com- 
pany are  not  averaging  to  exceed  $20,000  annually.  The  com- 
pany formerly  carried  a  regular  man  for  maintenance  purposes 
at  a  salary  of  $1,800  per  year,  but  this  practice  has  been  discon- 
tinued and  men  are  employed  now  only  when  needed.  Secretary 
Piercy  testified  that  time  put  in  on  such  work  would  average 
approximately  one-half  to  two  days  per  week  for  one  man- 
Vigorous  complaint  was  made  by  protestants  against  the  sal- 
aries hereinabove  referred  to,  with  especial  reference  to  the  ex- 
cessiveness  of  Mr.  Crumley's  salary,  and  it  was  contended  that 
his  remuneration  should  not  exceed  $300  per  month,  or  $3,600 
per  year.  This  complaint,  however,  was  not  supported  by  testi- 
mony as  to  the  reasonableness  of  salaries  which  should  be  paid 
and  which  are  paid  by  business  enterprises  doing  an  equivalent 
amount  of  business. 

The  testimony  of  Mr.  Piercy,  the  secretary  of  the  company, 
would  seem  to  indicate  that  he  does  practically  all  of  the  business 
for  the  company.  Mr.  Crumley  testified  that  he  gave  attention 
to  the  business  of  the  sewer  company  during  some  part  of  each 
day  that  he  was  in  Tonopah  which,  during  the  past  year,  was 
approximately  eleven  months  out  of  the  twelve,  although  he 
was  unable  to  state  how  much  time,  from  a  managerial  stand- 
point, was  given  to  the  sewer  company  and  how  much  to  the 
mining  and  other  interests  which  he  owns  and  looks  after.  He 
testified  that  it  was  necessary  for  someone  to  be  in  the  office 
when  either  Mr.  Piercy  or  himself  were  supervising  extensions 
or  cutting  in  or  cutting  out  services,  and  that  one  man  could  not 
take  care  of  the  business. 

Mr.  Iven  Jeffries  who  was  employed  by  the  town  of  Tonopah, 
and  who  at  the  request  of  Mr.  F.  T.  Dunn,  district  attorney  of 
Nye  county,  was  authorized  by  the  Public  Service  Commission 
to  expert  the  books,  testified  that  Secretary  Piercy's  salary  of 
$200  per  month  does  not  appear  in  the  books  of  the  company 
for  any  year  up  to  1921.  According  to  the  report  of  Mr.  Jef- 
fries, which  is  shown  as  protestant's  exhibit  A,  Secretary  Piercy's 
salary  for  the  year  1920  was  $1,800;  prior  to  that  time,  for  the 
years  1917,  1918  and  1919,  it  averaged  about  $60  per  month. 
Labor,  supplies  and  tools,  including  extra  labor,  1917  to  1920, 

inclusive,  averaged  $383.22  per  annum.     For  the  same  period 
P.U.R.1922C. 
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Mr.  Crumley's  salary  for  superintendence  and  managerial  serv- 
ices averaged  •  $6,274.24  annually. 

Among  other  items  complained  of  in  the  Jeffries'  report  are 
the  following:  automobile  expense  amounting  to  $1,835.92  in 

1917,  $1,129.97  in  1918,  $348.66  in  1919,  and  none  in  1920; 
that  during  the  year  1918  credits  amounting  to  $1,8.00  were 
passed  to  the  account  of  J.  C.  Crumley  and  charged  to  mainte- 
nance of  distribution  apparently,  for  these  entries  were  credits 
to  the  account  of  J.  G.  Crumley  for  funds  advanced  to  Roll 
Crumley.  "There  are  no  records  to  show  that  this  salary  of  $150 
per  month  was  earned  or  that  Roll  Crumley  was  a  salaried  em- 
ployee of  the  company;"  that  under  the  head  of  "life  insurance" 
is  covered  yearly  premiums  on  two  $10,000  policies  on  life  of 
J.  G.  Crumley,  the  Tonopah  Sewer  &  Drainage  Company  being 
named  as  beneficiary,  these  policies  having  been  taken  out  in 
1915  as  additional  security  for  bond  issue  of  $23,000  placed  on 
the  property  by  J.  G.  Crumley;  that  accrued  interest  has  been 
charged  and  credits  passed  to  accounts  of  J.  G.  Crumley  and 
R.  W.  Piercy  each  month  during  the  past  three  years  on  accrued 
salaries  at  rate  of  10  per  cent  per  annum ;  that  the  books  of  the 
company  prior  to  1917  were  not  available  to  Mr.  Jeffries,  al- 
though at  the  hearing  Mr.  Crumley  explained  that  they  could 
be  found- 
Summarizing  the  amounts  herein  referred  to  covering  sal- 
aries advanced  Roll  Crumley  (year  1918),  increase  in  salary 
to  Secretary  Piercy   (year  1920),   auto  expenses  years  1917, 

1918,  and  1919  and  interest  credits  to  J.  G.  Crumley  and  R.  W. 
Piercy  on  accrued  salaries  years  1918,  1919,  and  1920,  $7,- 
037.58  should  be  carried  as  a  credit  or  surplus  of  the  company. 

The  basis  upon  which  applicant  supports  its  schedule  of  in- 
creased rates  is  the  reproduction  value,  undepreciated,  of  the 
sewer  company's  propertj^,  amounting  to  approximately  $80,- 
000  was  the  valuation  made  in  1919  by  Engineer  F.  O.  Broili 
on  behalf  of  the  Board  of  County  Commissioners  acting  as  a 
town  board  for  the  town  of  Tonopah.  Engineer  Broili's  report 
on  this  valuation  estimates  the  original  cost  of  the  property  to 
be  $60,000  in  round  numbers.  It  also  shows  that  Engineer  War- 
ren Richardson  of  Tonopah  found  a  reproduction  value  of  the 
property  amounting  to  $70,000  in  1913,  and  that  in  the  same 
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year,  namely  Janxiary  1913,  Engineer  W.  K.  Freudenberger  of 
the  Public  Seondce  Commission  of  Nevada  found  a  valuation 
of  $51,544.  (Mr.  Freudenberger's  inventory  was  made  late  in 
1912.) 

Mr.  Broili's  report  was  introduced  in  evidence  by  the  appli- 
cant, the  Tonopah  Sewer  &  Drainage  Company,  and  identified 
as  exhibit  No.  1..  The  Broili  appraisal  was  made  for  sale  pur- 
poses, and  upon  proposal  of  Mr.  Crumley  to  sell  the  sewer  com- 
pany property  for  $60,000,  and  to  accept  payment  in  6  per  cent 
bonds  in  lieu  of  cash.  The  Board  of  County  Commissioners 
later  called  an  election  for  the  purpose  of  voting  bonds  for  this 
purchase,  but  thereafter  rescinded  its  action  and  canceled  the 
election. 

The  valuation  contended  for  by  the  applicant  was  that  found 
by  Engineer  Bichardson  in  1912  plus  additions  since  that  date, 
or  a  total  valuation  of  $86,385. 

Amortization. 

On  this  amount,  $66,386,  applicant  contends  for  an  annual 
amortization  of  6  pOT  cent  for  the  purpose  of  redeeming  the  in- 
vestment. Upon  the  basis  of  the  applicant's  own  evidence  (the 
Broili  report,  exhibit  1),  there  is  no  depreciation  in  the  prop- 
erty, and  this  is  shown  by  Engineer  Broili  as  follows :  "There  is 
practically  no  deterioration  in  vitrified  sewer  pipe.  Aside  from 
mechanical  injuries  that  it  might  suffer  from  the  wearing  down 
of  the  street  and  being  exposed  to  heavy  traffic,  it  would  last  for 
thousands  of  years." 

It  will,  therefore,  be  noted  that  depreciation  reserve  as  com- 
monly understood  for  rate-fixing  purposes  is  not  an  issue  in  this 
case,  and  that  the  unusual  claim  is  made  straight  out  for  an 
amortization  allowance  for  the  purpose  of  redeeming  the  cost  of 
the  sewer  property.  Counsel  for  the  company  cites  in  support 
of  this  the  decision  of  the  district  court  in  the  case  of  Nevada 
Telephone  &  Tel^raph  Company  v.  Nevada  Tax  Commission, 
decided  June  12,  1915,  and  the  case  of  Nevada-California  Pow- 
er Co.  v.  Hamilton,  235  Fed.  317  (affirmed  by  U.  S.  Circuit 
Court  of  Appeals,  264  Fed.  643),  decided  June  19,  1916.  Both 
of  these  cases  were  taxation  cases  and  such  allowances  were  made 
as  deductions  from  gross  earnings  before  arriving  at  net  income 
P.UJL1922C. 
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for  capitalization  purposes  to  determine  the  franchise  element 
of  value,  which,  when  added  to  the  physical  value  of  the  proper- 
ties, made  up  the  "collective  unit  valuation''  provided  for  in  the 
Tax  Commission  Act  of  Nevada.  There  is  a  clear  distinction 
between  the  determination  of  value  for  taxation  purposes  under 
such  statutory  requirements,  and  the  rule  applied  for  the  find- 
ing of  "reasonable  value"  for  rate-fixing  purposes  as  laid  down 
by  the  TJ.  S.  Supreme  Court  in  Smyth  v.  Ames,  169  U.  S.  466, 
18  Sup.  Ct.  Rep.  418,  42  L.  ed.  819,  and  related  cases  since  that 
time.  On  the  question  of  depreciation,  the  applicant  company 
is  bound  by  its  own  testimony  shown  above.  As  indicated  there- 
in, there  is  no  wasting  value  of  the  property  which  the  company 
is  obligated  to  keep  unimpaired  out  of  operating  expenses  be- 
fore arriving  at  net  earnings  in  the  interest  of  maintaining  the 
plant  at  a  proper  standard.  (Knoxville  Water  Case,  212  U.  S. 
1,  29  Sup.  Ct.  Rep.  148,  53  L.  ed.  371). 

[1]  Various  business  and  real  estate  men  and  engineers  were 
called  by  applicant  with  a  view  to  showing  that  the  life  of  the 
camp  is  considered  to  be  of  uncertain  tenure,  and  while  estimates 
of  not  to  exceed  ten  years'  additional  life  were  made  for  the 
camp  of  Tonopah,  these  witnesses  were  unable  to  state  that  the 
Tonopah  mines  would  cease  operating  at  any  particular  time. 
There  is  testimony  that  high  interest  rates  are  demanded,  the 
banking  rate  ranging  from  9  to  12  per  cent  per  annum;  also 
some  of  these  witnesses  testified  that  conditions  at  the  present 
time  at  Tonopah  are  about  the  same  as  those  obtaining  in  1912, 
and  real  estate  witnesses  both  for  the  applicant  and  the  pro- 
testants  testified  that  business  and  residential  property  is  chang- 
ing hands  freely  on  a  basis  ranging  from  20  to  33^  per  cent  of 
its  original  cost  value  and  that  they  endeavored  to  get  their 
money  back  in  rentals  in  from  four  to  five  years. 

This  testimony  was  put  in  by  applicant  in  support  of  its  claim 
for  amortization  and  an  adequate  net  earning  return,  while  on 
behalf  of  the  protestants  and  complainant,  S.  R.  Moore,,  it  was 
used  for  the  purpose  of  urging  that  the  original  cost  or  reproduc- 
tion value  of  the  sewer  property  should  be  reduced  to  the  level 
of  the  value  of  other  classes  of  property  herein  referred  to.  In 
passing,  it  must  be  recognized  that,  while  the  public  service  cor- 
poration takes  chances  in  establishing  itself  in  a  mining  camp, 
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every  other  business  concern  does  the  same  thing,  therefore  when 
the  mining  camp  ceases  to  be  of  any  consequence,  the  public 
service  plant  ceases  to  be  of  more  than. salvage  value,  and  the* 
principle  does  not  seem  to  be  entirely  sound  that  a  public  serv- 
ice corporation  engaged  in  business  in  a  mining  camp  should  be 
entirely  secured  against  loss  by  being  allowed  to  charge  extraor- 
dinarily high  rates  while  everyone  else  engaged  in  business  there- 
in must  accept  such  prices  as  he  can  get  for  what  he  has  to  sell. 
In  other  words,  the  public  service  corporation  and  the  community 
which  it  serves,  must  stand  or  fall  together. 

It  appears  in  the  Broili  report,  supra,  that  the  sewer  connec- 
tions in  Tonopah  are  but  25  per  cent  of  the  water  connections 
and  customers;  that  the  sewer  company  has  276  customers,  and 
that  by  the  establishment  of  a  sanitary  district  or  by  mimicipal 
purchase  500  additional  consumers  could  be  taken  on  to  the 
plant  at  a  cost  of  $25,000.  Purchase  of  the  plant  is  urgently 
recommended  therein  and  it  is  stated  that  general  manager  Crum- 
ley, while  holding  the  property  at  a  valuation  of  $60,000  as  a 
maximum,  is  willing  to  submit  the  appraisal  thereof  to  the  Pub- 
lic Service  Commission  for  determination  as  to  the  valuation 
upon  which  the  town  of  Tonopah  should  take  over  the  property, 
and  is  willing  to  accept  bonds  in  lieu  of  cash  payment,  thus  sav- 
ing the  town  of  Tonopah  the  trouble  and  expense  of  selling  the 
bonds. 

It  also  appears  from  said  report  that  the  cost  of  operating 
and  maintaining  the  sewer  plant  in  the  city  of  Fallon  ranges 
between  $400  and  $500  per  month.  In  this  connection  it  may 
be  noted  that  the  budget  appropriation  for  sewer  upkeep  in  1921 
is  as  follows  in  the  following  cities  and  towns  as  shown  by  re- 
ports to  the  Nevada  Tax  Commission: 

FaUon    $5,260  • 

Reno     6,500 

Lovelock    300 

Winnemucca '. .     1,500 

Elke     4,000 

and  $1500,  new  construction. 
*  Includes  $S260  account  bonds. 

As  a  business  proposition  Tonopah  should  own  and  operate 
its  own  sewer  system.  By  the  establishment  of  a  sanitary  dis- 
trict and  an  investment  of  approximately  $85,000,  the  service 
to  the  town  and  its  sanitary  conditions,  as  well  as  the  health  of 
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the  people,  would  be  vastly  improved,  and  the  cost  of  operating 
and  maintaining  this  highly  essential  civic  function  should  not 
exceed  $600  per  month  to  the  town  of  Tonopah.  The  town  has 
its  own  municipal  officers,  its  own  street  cleaning  and  other  labor 
forces,  therefore  the  cost  of  actual  operation  and  maintenance  of 
the  sewer  over  and  above  the  interest  on  bonds  would  be  very 
nominal. 

From  the  Jeffries'  accounting  report,  exhibit  A,  it  appears 
that  the  earnings  for  the  year  1920,  less  operating  expenses  and 
taxes,  were  $6,109.13,  which  is  a  net  earning  return  of  10.18 
per  cent  on  $60,000.  This  is  without  taking  account  of  the  de- 
ductions for  interest  amounting  to  $239.06  for  accrued  salaries 
of  general  manager  Crumley  and  secretary  Piercy,  and  it  is  al- 
so without  deducting  $476.70  for  insurance  of  $20,000  carried 
by  Mr.  Crumley. 

As  shown  by  the  comparative  schedule  hereinabove  set  forth, 
applicant  contends  for  an  increase  of  20  per  cent  in  the  rates  of 
all  commercial  and  domestic  customers.  Under  the  circumstan- 
ces this  cannot  be  allowed.  There  is,  however,  in  connecti<Hi 
with  the  schedule,  the  contention  on  the  part  of  the  applicant 
company  that  rates  set  forth  for  town,  school  and  county  build- 
ings shall  be  established  as  shown  in  the  proposed  schedule. 

[2]  Under  the  franchise  granted  to  the  Tonopah  Sewer  & 
Drainage  Company  in  1911  by  the  legislature,  a  free  rate  is 
granted  to  Tonopah  town  buildings,  and  under  the  Public  Serv- 
ice Commission  Act  this  charter  provision  cannot  be  disturbed. 
These  rates  are,  therefore,  denied.  As  to  county  buildings,  how- 
ever, the  statute  granting  the  franchise  in  question  is  silent,  and 
in  our  view  rates  should  be  established  for  the  Nye  County  Court 
House,  the  County  Hospital  and  County  Library  on  a  basis  ap- 
proximately 20  per  cent  less  than  those  shown  in  the  proposed 
schedule. 

[3]  The  provision  in  the  proposed  schedule  setting  forth  that 
a  deposit  of  double  the  amount  of  the  current  service  rentals 
will  be  required  to  cover  service  connection  and  disconnection 
charges  will  be  disallowed,  and  the  present  deposit  of  $6  for 
residences  and  $20  for  commercial  houses  will  be  continued. 

The  complaint  of  S.  R.  Moore  alleging  that  the  rates  are  un- 
just and  unreasonable  was  heard  as  part  of  the  protestant'e  case 
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against  the  proposed  increased  schedule  of  rates.  While  the 
present  rates  in  and  of  themselves  are  upon  a  high  level,  approx- 
imating as  they  do,  according  to  Mr.  Moore's  testimony,  10  per 
cent  of  the  rentals  secured  from  business  and  residential  prop- 
erty, the  record  is  not  clear  in  just  what  manner  a  reclassification 
could  be  brought  about  in  such  a  way  as  to  support  the  company 
for  the  future;  neither  was  there  any  testimony  either  by  com- 
parison or  otherwise  as  to  what  would  be  just  and  reasonable 
rates  for  these  classes  of  service,  nor  was  there  any  evidence  of 
a  disposition  on  the  part  of  tlie  people  of  Tonopah  to  bring  about 
the  establishment  of  additional  sewer  connections  by  which  a 
substantial  and  worthwhile  reduction  could  be  made  in  the  rates 
without  seriously  impairing  the  company's  revenues  and  effi- 
ciency. 

Further  in  this  connection,  it  is  submitted  by  protestants  that 
the  salaries  for  general  officers  are  excessive,  but  here  again  we 
have  no  supporting  evidence  as  to  the  reasonableness  of  the  sal- 
aries which  should  be  prescribed  for  the  future,  based  upon  a 
comparison  of  what  such  services  are  worth  in  similar  or  other 
lines  of  business  doing  approximately  the  same  amount  of  busi- 
ness. 

Subject  to  the  qualifications  above  set  out,  the  proposed  rate 
schedule  will  be  denied,  and  complainant's  case  will  be  held  open 
for  a  period  of  sixty  days  within  which  time  it  may,  if  desired, 
petition  the  Commission  for  further  hearing  and  determination 
in  the  premises. 


UTAH  SUPREBfB  COURT. 

UTAH  HOTEL  COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION,  rf  aL 

[No.  3723.] 

(—  Utah,  — ,  204  Pac.  611.) 

Uatem  —  IPowerB  of  Commission  —  Contract  —  Adequate  eonHdmra* 
turn. 

1.  Contract  rates  may  be  increased  by  the  Utah  Go]Mni«Mo«i  %V 
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though  founded  on  a  consideration  and  valid  when  made,  if  the  con- 
sideration is  inadequate  as  of  the  date  of  a  rate  proceeding. 
Rates  —  Commission  findings  —  Definiteness. 

2.  A  Commission  placing  a  consumer  on  regular  schedules  of 
rates  instead  of  permitting  service  under  a  contract  should  make  an 
express  finding  as  to  whether  or  not  the  service  should  he  furnished 
at  wholesale  price,  or  at  least  make  the  rate  to  be  paid  bv  the  con- 
sumer definite  and  certain. 

[January  27,  1922.] 

Certiorabi  to  review  a  Commission  order  increasing  steam 
service  rates ;  order  affirmed  except  as  to  a  question  reserved  and 
cause  remanded  to  the  Commission  for  further  findings  in  ac- 
cordance with  the  view^s  expressed  in  the  opinion. 

Appearances:  \^an  Cott,  Riter  &  Farnsworth,  of  Salt  Lake 
City,  for  plaintiff;  Harvey  Cluff,  Attorney  General,  W.  Hal 
Farr,  Assistant  Attorney  General,  and  John  F.  MacLane  and 
C.  C.  Parsons,  both  of  Salt  Lake  City,  for  defendants. 

Thurman,  J. :  This  is  a  proceeding  in  certiorari,  under  the 
Public  Utilities  Act  (Corap.  Laws,  §  4834),  to  review  certain 
proceedings  of  the  defendant  Commission  in  the  matter  of  the 
application  of  the  defendant  power  company  to  increase  its  steam 
service  rates. 

The  material  facts  are  that  plaintiff  for  several  years  last  past 
has  been  engaged  in  the  hotel  business  in  Salt  Lake  City,  and 
prior  to  April  1,  1916,  was  also  engaged  in  generating  light  and 
heat  for  its  own  use  and  retailing  the  surplus  to  aiEliated  build- 
ings and  interests.  During  all  of  said  time  the  defendant  power 
company  was  a  public  service  corporation  engaged  in  the  business 
of  manufacturing,  vending,  and  distributing  to  the  public,  elec- 
tricity, electrical  energ^^  and  steam  for  heat,  light,  and  power. 

On  April  1,  1916,  the  plaintiff  and  power  company  entered 
into  two  written  agreements,  as  parts  of  the  same  transaction,  by 
which  the  plaintiff  agreed  to  sell  to  the  power  company  its  plants 
equipment,  and  property  theretofore  used  in  connection  with  its 
business  of  generating  light  and  heat,  for  a  consideration  of 
$214,300,  payable  in  equal  annual  installments  covering  a  period 
of  fifteen  years.  It  was  agi-eed  that  the  power  company  might 
anticipate  the  payment  of  any  installment,  and  also  that  the 
plaintiff  might  declare  the  contract  forfeited  on  the  happening 
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of  certain  contingencies  enumerated  therein.  In  the  event  of 
forfeiture  the  title  and  possession  of  the  property  was  to  revert 
to  the  plaintiff. 

In  the  secopd  agreement  the  power  company  agreed  to  deliver 
to  plaintiff,  for  its  own  use  and  for  certain  of  its  customers,  elec- 
tric energy  and  steam  heat  for  certain  purposes  at  "wholesale," 
up  to  a  certain  amount,  for  the  flat  sum  of  $55,000  per  annum, 
payable  in  equal  monthly  installments.  The  two  contracts  cov- 
ered the  same  period  of  time,  were  interdependent,  and  neither 
would  have  been  executed  without  the  other.  They  are  hereafter 
referred  to  as  one  contract.  In  pursuance  thereof  the  power  com- 
pany entered  into  possession  of  the  property,  and  both  parties, 
except  aa  hereinafter  stated,  have  complied  strictly  with  the 
terms  of  the  agreement. 

On  April  6,  1921,  the  power  company,  by  its  application  filed 
with  the  defendant  Commission,  asked  for  an  increase  of  rates 
for  its  steam-heating  service  in  an  amount  greatly  in  excess  of 
the  contract  rate  agreed  upon  by  the  parties.  Plaintiff  protested 
said  application,  and  in  answer  thereto  set  up  and  relied  upon 
said  agreement,  contending  that  it  was  of  such  a  .nature  and  the 
consideration  therefor  was  such  as  to  bring  the  contract  within 
the  terms  of  the  proviso  to  section  4787,  subd.  3,  Comp.  Laws 
Utah  1917,  which  provides,  among  other  things,  that  nothing  in 
the  act  shall  It©  construed  to  prevent  the  carrying  out  of  contracts 
for  public  utility  service  theretofore  made,  "founded  upon  ade- 
quate consideration  and  lawful  when  made.^^ 

After  considering  the  application  of  the  power  company,  the 
protest  and  answer  of  the  plaintiff  thereto,  and  evidence  and 
arguments  in  support  of  the  respective  contentions  of  the  parties, 
the  Commission  arrived  at  the  conclusion  that  the  contract  relied 
on  by  plaintiff  was  valid  when  made,  and  was  supported  by  a 
lawful  consideration,  but  that  the  Commission  was  not  bound  by 
the  date  of  the  contract  in  determining  the  adequacy  of  the  con- 
sideration, but  might  consider  the  question  of  adequacy  as  of  the 
date  when  the  hearing  was  had  in  1921.  Considering  the  mat- 
ter from  that  point  of  view,  the  Commission  concluded  that  the 
consideration  was  inadequate,  and  for  that  reason  held  that  the 
contract  was  discriminatory  and  preferential.     Plaintiff  was, 

therefore,  placed  upon  the  standard  schedule  for  light,  heat,  and 
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power,  but  the  Commission,  after  investigating  the  value  of  what 
it  termed  a  special  consideration  paid  by  the  plaintiff  in  excess 
of  that  paid  by  the  public  generally,  allowed  plaintiff  an  annual 
credit  throughout  the  life  of  the  contract  in  the  sumof  $5,683.41. 

In  the  foregoing  brief  statement  of  the  facts  we  have  omitted 
as  immaterial  many  details;  our  purpose  being  to  simplify  the 
questions  to  be  determined  by  the  court  Plaintiff  ajpplied  for 
a  rehearing  before  the  Commission,  and  the  application  was 
denied.  As  stated  in  the  banning,  the  case  is  before  us  on  a 
writ  of  review. 

[1]  Plaint iff^s  principal  contention  is  that  the  contract  be- 
tween it  and  the  defendant  company,  entered  into  April  1,  1916, 
whereby  defendant  agreed  to  supply  plaintiff  with  electrical 
energy  and  steam  heat  during  the  life  of  the  contract  for  a  flat 
sum  per  annum,  was  founded  upon  an  adequate  consideration 
and  lawful  when  made;  that  the  rate  fixed  by  the  Commission 
for  steam  heat  service  and  which  the  plaintiff  is  now  required  to 
pay  is  more  than  double  the  rate  agreed  upon  by  plaintiff  and 
defendant,  and  that  any  interpretation  of  the  statute  which  un- 
dertakes to  justify  such  increase  renders  the  statute  obnoxious  to 
both  the  Federal  and  state  Constitutions,  in  that  it  impairs  the 
obligations  of  a  contract  and  deprives  plaintiff  of  its  property 
without  due  process  of  law. 

The  defendant  power  company's  reply  to  this  contention  is 
best  stated  in  its  brief  filed  in  the  case: 

"There  is  no  question  that  the  contracts  between  the  XJtah 
Hotel  Company  and  the  Utah  Power  &  Light  Company  were 
valid  when  made,  and  were  based  upon  an  adequate  considera- 
tion as  that  term  is  defined  and  established  by  legal  decisions 
extending  from  time  immemorial  to  the  present  date,  but  these 
decisions  were  applied  to  contracts  between  individuals  in  which 
the  state  or  society  had  no  concern.  The  basis  of  the  Public 
Utilities  Act  is  the  regulation  of  utility  service  in  the  interest 
of  society  as  a  whole,  and  is  entirely  in  derogation  of  purely 
private  rights,  secured  by  contract  or  otherwise,  of  individual 
members  of  society  whenever  such  rights  are  in  conflict  with  the 
major  public  interest.  It  is  in  the  light  of  this  controlling  pur- 
pose of  the  law  that  all  of  its  provisions  are  to  be  construed,  and 

when  it  exempts,  or  rather  permits  the  Commission  to  exempt, 
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from  the  application  of  the  standard  rnle  of  uniformity  of  rates 
and  service,  in  accordance  'with  i^giilarly  filed  and  published 
wJiedules,  ^contracts  heretofore  made  based  upon  adequate  con- 
sideration and  valid  when  made,'  the  application  of  such  exemp- 
tion is  to  be  construed  in  the  light  of  the  interest  of  the  public 
in  securing  service,  and  not  in  the  light  of  private  interests  of 
either  of  the  contracting  parties.*' 

In  the  same  connection  defendant  contends  that  the  question 
before  the  court  was  authoritatively  settled  by  the  decision  of 
this  court  in  U.  S.  Smelting,  Refining  &  M.  Co.  v.  Utah  Power 
k  Light  Co.  —  Utah  — ,  P.U.R1921B,  837,  197  Pac.  902. 
The  decision  in  that  case  has  acquired  a  unique  distinction  in 
the  case  at  bar,  in  that  both  parties  quote  excerpts  from  it  and 
profess  to  rely  on  the  doctrine  therein  enunciated  in  support  of 
tbeir  respective  contentions.  The  plaintiff  in  the  instant  case 
was  also  one  of  the  plaintiffs  in  the  case  referred  to,  and  defend- 
ant power  company  now  makes  the  point  that  the  questions  in- 
volved in  the  present  case  are  res  adjudicata.  Whatever  merit 
there  may  be  in  this  contention,  in  view  of  the  fact  that  the  Com- 
mission expressly  reserved  the  plaintiff's  case  for  further  con- 
sideration, we  are  not  inclined  to  enter  upon  a  close  investigation 
to  determine  whether  or  not  the  particular  questions  involved 
were  either  expressly  or  impliedly  reserved.  It  is  of  far  more 
consequence  to  the  parties  litigant  and  to  the  people  of  the  com- 
mon-wealth that  the  principal  question  presented  here  be  deter- 
mined on  its  merits,  especially  if  it  be  found,  as  contended  by 
defendant,  that  the  rule  of  stare  decisis  applies.  If  the  questions 
involved  have  been  heretofore  adjudicated  and  determined  by 
decisions  of  this  court,  such  decision  should  be  loyally  adhered 
to,  or  for  cogent  reasons  be  overruled  and  a  different  rule 
announced  for  cases  of  this  kind.  The  paramount  question,  there- 
fore, is:  Are  the  issues  involved  in  the  case  at  bar  authorita- 
tively settled  by  former  decisions  of  this  court?  The  cases 
referred  to  are  as  follows :  Salt  Lake  City  v.  Utah*  Light  &  Trac- 
tion Co.  52  Utah  210,  P.U.R1918F,  377,  173  Pac.  556,  3 
A.L.IL  715;  Union  Portland  Cement  Co.  v.  Public  Utilities 
Commission  of  Utah,  189  Pac.  593;  Murray  City  v.  Utah  Light 
&  Traction  Co.  191  Pac.  421 ;  U.  S.  Smelting,  Kefining  &  ^\. 
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Co,  V.  Utah  Power  &  Light  Co.  supra;  and  Utah  Copper  Co.  v. 
Public  Utilities  Commission,  203  Pac.  627. 

These  cases  were  decided  in  the  order  above  named.  The  last 
case  cited  has  just  been  forwarded  to  the  publisher.  It  will  not 
be  necessary  to  review  any  of  the  cases  at  great  length  except  the 
Smelting  Company  Case,  relied  on  for  certain  purposes  by  both 
plaintiff  and  defendant.  A  brief  reference  to  the  other  cases 
will  be  sufficient. 

In  Salt  Lake  City  v.  Utah  Light  &  TratSlion  Co.  supra,  the 
defendant  owning  and  operating  a  street  railway  system  in  Salt 
Lake  City  and  vicinity  applied  to  the  Public  Utilities  Commis- 
sion for  an  increase  of  fares  for  transportation  on  its  railway 
system  for  the  alleged  purpose  of  meeting  the  increased  costs  and 
expenses  of  operating  its  railway.  A  hearing  was  had  before  the 
Commission,  and  evidence  was  taken  both  for  and  against  the 
application.  The  Commission  granted  the  application  in  part, 
and  authorized  the  defendant  to  raise  its  fares  in  certain  particu- 
lars. The  case  came  before  this  court  on  a  writ  of  review  under 
the  Public  Utilities  Act  which  provides  for  that  form  of  pro- 
cedure. The  principal  question  involved  was  the  power  of  the 
Commission  to  set  aside  and  annul  certain  contracts  between 
plaintiffs  and  defendant  in  the  form  of  franchise  ordinances. 
The  holding  of  the  court  is  clearly  reflected  in  the  first  paragraph 
of  the  syllabus: 

"Since  Const,  art  12,  §  8,  providing  no  law  shall  grant  the 
right  to  operate  a  street  railway  within  any  city  without  its  con- 
sent, does  not,  in  express  terms,  delegate  the  power  to  fix  rates, 
a  franchise  ordinance,  made  pursuant  thereto,  fixing  passenger 
rates,  and  accepted  by  a  street  railway  company,  although  it  con- 
stitutes a  binding  contract  between  the  parties,  is  subject  to  the 
rate-making  power  of  the  state." 

In  Union  Portland  Cement  Co.  v.  Public  Utilities  Commis- 
sion, supra,  plaintiff  applied  to  this  court  for  a  writ  of  prohibi- 
tion restraining  the  defendant  Commission  from  assuming  to 
exercise  jurisdiction  to  pass  upon  the  reasonableness  or  unrea- 
sonableness of  certain  contracts  fixing  rates  for  public  utility 
service,  which  contracts  were  entered  into  before  the  passage  of 
the  Public  Utilities  Act.  The  question  presented  was  not  deter- 
mined by  the  court,  for  the  reason  that  the  act  provided  a  plain, 
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speedy,  and  adequate  remedy  by  writ  of  review.  The  position 
of  the  court  on  the  merits  of  the  case,  however,  was  clearly  fore- 
shadowed in  the  opinion  as  publN'iod  in  the  Pacific  Reporter  at 
pages  595,  596,  citing  a  recent  decision  of  the  Supreme  Court 
of  the  United  States  in  line  with  defendant's  contention  in  the 
instant  case. 

In  Murray  City  v.  Utah  Light  &  Traction  Co.  —  Utah  — , 
191  Pac  421,  one  question  involved  was  the  right  of  defendant 
railway  company  to  increase  its  fares  in  disregard  of  a  contract 
evidenced  by  a  franchise  ordinanca  The  opinion,  as  far  as  that 
feature  of  the  case  is  concerned,  is  sufficiently  reflected  in  the 
first  headnote  of  the  syllabus : 

"Power  to  fix  fare  to  be  received  by  a  street  railway  or  its 
proprietary  companies  having  been  retained  by  the  state  by  the 
Public  Utilities  Act,  such  power  can  be  exercised  by  it  whenever 
the  necessity  requires,  despite  ordinance  of  city  granting  railway 
right  to  operate  over  a  street ;  such  action  not  impairing  obliga- 
tion of  a  contract." 

The  U.  S.  Smelting,  Refining  &  Milling  Company  Case,  here- 
tofore cited,  is  undoubtedly  the  nearest  approach  to  a  case  in 
point  of  any  case  thus  far  decided  by  the  court.  As  before  stated, 
in  its  different  aspects,  it  is  relied  on  by  both  plaintiff  and  de- 
fendants, and  especially  by  defendants,  who  regard  the  case  as 
conclusive  of  the  question  before  the  court.  Its  importance, 
therefore,  demands  a  more  extended  review.  That  case,  like  the 
case  at  bar,  came  before  this  court  on  a  writ  of  review,  as  pro- 
vided in  the  Public  Utilities  Act.  Several  parties,  including 
the  plaintiff  in  the  case  at  bar,  filed  separate  applications  for 
the  writ,  but  by  stipulation  the  cases  were  heard  together  and 
submitted  at  the  same  time.  Each  of  the  parties  plaintiff  rep- 
resented to  the  court  that  it  had  entered  into  a  special' contract 
with  the  defendant  power  company  for  public  utility  service 
rates  before  the  enactment  of  the  Public  Utilities  Act,  and  that 
the  Commission  had  assumed  jurisdiction  to  increase  said  con- 
tract rates  in  violation  of  the  Federal  and  state  Constitutions 
against  impairing  the  obligation  of  contracts  and  depriving  per- 
sons of  property  without  due  process  of  law.  The  case  was  ably 
argued  by  many  of  the  most  eminent  lawyers  of  the  state,  and 
comprehensive  briefs  were  filed  covering  practically  every  phase 
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of  the  questions  involved.  ,  The  identical  question  presented  id 
the  present  case  was  the  principal  question  before  the  court  in 
the  case  now  under  review.  The  principal  and  only  substantial 
grievance  complained  of  by  all  the  parties  plaintiff  was  that  the 
order  of  the  Commission  increasing  rat^s  for  service  above  the 
rates  agi-eed  upon  in  their  contracts  with  the  power  company 
was  in  disregard  of  their  constitutional  rights.  Each  of  the 
plaintiffs  claimed  that  its  particular  contract  was  excepted  from 
the  operation  of  the  Public  Utilities  Act  by  the  proviso  to  §  4787, 
subd.  3,  heretofore  referred  to,  which  provides,  inter  aim,  that 
nothing  in  the  act  shall  be  construed  "to  prevent  the  carrying 
out  of  contracts  for  .  .  .  public  utility  service  heretofore 
made  founded  upon  adequate  consideration  and  lawful  when 
made." 

The  Commission  having  found  that  the  contract  relied  on  was 
not  founded  upon  an  adequate  consideration,  in  view  of  the 
object  and  purpose  contemplated  by  the  Utilities  Act,  the  phrase 
**founded  upon  adequate  consideration  and  lawful  when  made" 
became  the  rallying  point  around  which  the  forensic  battle 
waged.  The  plaintiffs  all  contended,  in  effect,  that  the  term 
"adequate  consideration"  meant  such  a  consideration  as  would 
uphold  a  contract  in  equity  if  the  contract  were  assailed  for  want 
of  consideration.  This  court,  however,  in  an  elaborate  and  well- 
considered  opinion,  held,  in  substance,  that  an  adequate  consid- 
eration under  the  Utilities  Act  meant  "such  a  consideration  as 
when  added  to  or  considered  in  connection  with  the  reduced  rate 
agreed  upon  will  make  such  rate  nonpreferential  and  nondis- 
criminatory." It  is  not  necessary  in  this  opinion  that  any  at- 
tempt should  be  made  to  further  explain  or  define  the  meaning 
of  the  term  "adequate  consideration"  as  used  in  the  act  Its 
meaning  as  determined  in  the  case  under  review  is  not  challenged 
by  plaintiff  in  this  proceeding. 

After  some  further  elaboration  of  the  term  "adequate  consid- 
eration" and  illustrating  its  meaning  by  pertinent  examples,  the 
court  proceeds  to  a  consideration  of  the  constitutional  questions 
involved.  After  referring  to  the  constitutional  provision  invoked 
by  plaintiff,  to  wit,  article  1,  §  18,  of  the  Utah  Constitution  and 
article  1.  §  10,  of  the  Federal  Constitution,  the  court,  at  page 
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907  of  the  Pacific  Keporter  (at  page  850  of  P.U.R1921B), 
above  referred  to  says: 

'It  has  been  held  repeatedly,  both  by  the  Supreme  Court  of 
the  United  States  and  the  courts  of  last  resort  of  many  of  the 
states,  including  this  court,  that  the  regulation  of  rates  for  pub- 
lic utilities  is  a  governmental  function  coming  directly  within 
the  police  power  of  the  state,  and  that  for  that  reason  the  estab- 
lishing or  modifying  of  rates,  although  contractual,  does  not 
violate  the  constitutional  provision  aforesaid.  Among  the 
numerous  cases  that,  could  be  cited  in  support  of  the  foregoing 
proposition  we  shall  refer  only  to  the  following.     .     .     .** 

The  cases  are  numerous,  and  need  not  be  cited  in  this  opinion. 
After  citing  the  cases  the  court  then  proceeds  to  dispose  of  the 
identical  question  presented  here: 

"It  is,  however,  insisted  that  the  foregoing  cases  are  not  con- 
trolling here  for  the  reason  that  in  those  cases  the  contracts  in 
question  were  entered  into  after  the  utilities  law  was  passed,  or 
that  the  cases  emanated  from  states  where  there  were  constitu- 
tional provisions  authorizing  the  regulation  of  rates,  while  in  the 
instant  case  the  contract  in  question  was  entered  into  long  before 
the  act  was  passed. '  It  is  therefore  argued  that  in  view  that  there 
was  neither  a  statutory  regulation  law  nor  a  constitutional  pro- 
vision authorizing  such  regulation  in  force  at  the  time  the  con- 
tract was  entered  into,  it  was  lawful  when  made,  and  in  view  of 
that,  the  obligations  thereby  assumed  cannot  be  changed  without 
impairing  its  obligations.  While  it  is  true  that  the  contract  in 
question  was  entered  into  before  the  act  was  passed,  and  equally 
true  that  in  this  state  there  is  no  constitutional  provision  express- 
Iv  authorizing  the  legislature  to  regulate  for  a  service  such  as  is 
rendered  by  the  power  company,  yet  it  is  beyond  controversy  that 
the  right  to  regulate  the  rates  of  public  utilities  always  existed 
potentially,  and  that  the  right  could  be  exercised  at  any  time  the 
state,  through  its  agency,  the  legislature,  deemed  it  wise  and 
proper  so  to  do.  Where  the  right  to  exercise  the  police  power 
exists  we  can  conceive  of  no  valid  reason  why  the  state  may  not 
exercise  the  right  at  any  time,  and  that  every  contract  concerning 
rates  for  public  utility  service  must  conclusively  be  presumed  to 
have  been  entered  into  in  view  of  and  subject  to  that  right.     If 

that  were  not  so,  then  a  public  utility  could  enter  into  a  long 
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term  contract,  say  for  fifty  years  or  longer,  in  which  it  was  given 
a  preferential  or  discriminatory  rate,  and  it  thereby  not  only 
could  prevent  any  other  similar  utility  to  successfully  compete 
with  it,  but  it  could  successfully  defy  the  sovereign  state  itself. 
Such,  happily,  is  not  the  law." 

The  court  then  refers  to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Taylor, 
79  Okla.  142,  192  Pac.  349,  one  of  the  cases  before  cited,  and 
quotes  therefrom  pertinent  excerpts,  one  of  which  we  here  repro- 
duce: 

"As  neither  the  state  nor  the  municipality  can  surrender  by 
contract  the  governmental  power  to  guard  the  safety,  morals, 
health,  and  good  order  of  society,  a  contract  purporting  to  do 
so  is  void  ab  initio,  and,  being  void,  it  is  impossible  to  speak  of 
laws  in  conflict  with  its  terms  as  impairing  the  obligations  of  a 
contract" 

The  court  also  refers  to  Producers'  Transportation  Co.  v.  Rail- 
road Commission,  251  U.  S.  228,  P.U.R.1920C,  574,  40  Sup. 
Ct.  Rep.  131,  64  L.  ed.  239,  and  quotes  from  the  opinion  as 
follows: 

^  *'That  some  of  the  contracts  before  mentioned  were  entered 
into  before  the  statute  was  adopted  or  the  order  made  is  not 
material.  A  common  carrier  cannot,  by  making  contracts  for 
future  transportation,  or  by  mortgaging  its  property  or  pledging 
its  income,  prevent  or  postpone  the  exertion  by  the  state  of  the 
power  to  regulate  the  carrier's  rates  and  practices." 

In  connection  with  the  excerpt  last  quoted,  which  relates  to 
transportation  service,  the  opinion  of  this  court  continues: 

"The  right  and  duty  of  the  state  to  regulate  the  rates  of  pub- 
lic utilities  in  the  public  interest  is  as  much  an  attribute  of  sov- 
ereignty or  of  Government  as  are  the  things  enumerated  in  the 
excerpt  above  quoted  from  Chicago,  R  I.  &  P.  R.  Co.  v.  Taylor, 
supra,  and  hence  comes  squarely  within  the  principle  there 
stated." 

Reference  is  made  to  many  other  cases,  all  to  the  same  effect. 
The  opinion  concludes  by  affirming  the  order  of  the  Commission. 

The  writer  is  convinced  that  enough  has  been  said  to  illustrate 
the  views  of  this  court  in  respect  to  the  question  presented  for 
our  consideration.  There  is  one  case,  however,  which  has  not 
been  reviewed.    The  case  of  Utah  Copper  Co.  v.  Public  Utilities 
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Commission  of  Utah,  supra,  is  the  very  last  expression  of  the 
court.  The  opinion,  which  was  mailed  to  the  publisher  during 
the  present  month,  January,  1922,  contains  the  following  para- 
graph pertinent  to  the  question  now  under  review : 

"As  to  the  jurisdiction  and  powers  of  the  Commission  gener- 
ally to  regulate  the  public  utilities  of  the  state,  and  fix  the  rates 
to  be  charged  the  public  in  accordance  with  our  Utilities  Act, 
regardless  of  contractual  relations,  we  need  not  here  comment. 
These  questions  have  already  been  considered  and  determined 
by  this  court,  as  we  think,  in  accordance  with  the  legislative  in- 
tent and  the  mandate  of  our  State  Constitution" — citing  the 
Utah  cases. 

[1]  Whatever  may  be  said  concerning  the  merits  of  these  deci- 
sions as  correct  expositions  of  the  law,  there  is  no  escape  from  the 
conclusion  that  they  determine  the  constitutional  question  pre- 
sented here,  and  are  therefore  stare  decisis.  They  hold  without 
qualification  or  evasion  that  in  the  fixing  of  rates  for  public  util- 
ity service  under  the  Utah  Public  Utilities  Act  the  Commission  is 
not  limited  or  controlled  by  the  provisions  of  antecedent  contracts, 
but  is  at  liberty  to  disregard  such  contracts  altogether  if  they 
come  in  conflict  with  what  the  Commission  finds  to  be  a  reason- 
able rate  under  the  conditions  existing  at  the  time  of  making  the 
investigation.  The  doctrine  proceeds  upon  the  assumption  that 
the  making  of  public  utility  rates  is  a  governmental  function 
within  the  police  power  of  the  state,  and  that  those  matters  which 
pertain  to  the  peace,  good  order,  and  general  welfare  of  society 
cannot  be  made  the  subject  of  binding  contract  as  against  the 
state.  It  is  inconceivable  that  the  people  of  either  the  nation  or 
the  state  in  framing  their  Constitutions  contemplated  that  the 
hands  of  the  government  could  be  tied  by  means  of  private  con- 
tracts in  matters  pertaining  to  the  general  welfare  of  those  for 
whom  such  governments  were  established.  To  so  interpret  the 
Constitution,  either  state  or  Federal,  would  be  in  effect  to  de- 
prive such  Governments  of  their  sovereign  power  and  subject 
them  to  the  control  of  private  parties,  in  which  case  the  general 
welfare  of  the  people  would  become  subservient  to  the  interests 
of  those  who  believe  it  right  to  exploit  the  sovereign  powers  of 
the  state  for  the  gratification  of  private  greed. 

These  observations  are  entirely  impersonal.    There  is  nothing 
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in  the  record  in  this  case  impeaching  the  good  faith  of  plaintiff, 
notwithstanding  our  opinion  that  its  constitutional  rights  have 
Dot  been  infringed  in  the  matter  complained  of. 

Plaintiff  calls  the  attention  of  the  court  to  the  following  cases 
from  other  jurisdictions:  Superior  v.  Douglas  Company  Teleph. 
Co.  141  Wis.  363,  122  N.  W.  1023 ;  Lenawee  County  Gas  &  E. 
Co.  V.  Adrian,  209  Mich.  52,  176  N.  W.  590,  10  A.L.R.  1328; 
Afoorhead  v.  Union  Light,  Heat,  &  Power  Co.  (D.  C.)  255  Fed. 
020.  These  cases  lend  considerable  support  to  plaintiff's  con- 
tention that  contracts  in  cases  of  this  kind  as  well  as  in  other 
oases  should  be  construed  as  of  the  time  they  were  entered  into 
rather  than  of  a  subsequent  date.  It  would  be  a  useless  consump- 
tion of  time  and  space  to  give  these  cases  an  extended  review. 
They  are  not  only  in  direct  conflict  with  the  decisions  of  this 
court  to  which  we  have  called  attention,  but  to  recent  decisions 
of  the  Supreme  Court  of  the  United  States  in  which  the  identical 
question  presented  here  was  adjudicated  and  determined.  Union 
Drygoods  Co.  v.  Georgia  Pub.  Service  Corp.  248  U.  S.  372,  39 
Sup.  Ct.  Rep.  117,  P.U.R.1919C,  60,  63  L.  ed.  309,  9  A.L.R. 
1420;  Kansas  City  B.  &  N.  Co.  v.  Kansas  City  L.  &  P.  Co.  275 
Mo.  529,  204  S.  W.  1074,  affirmed  252  U.  S.  571,  40  Sup.  Ct. 
Rep.  392,  64  L.  ed.  721. 

It  follows  from  what  has  been  said  in  the  preceding  pages  that 
the  order  of  the  Commission  authorizing  the  power  company  to 
increase  its  rates  in  the  instant  case  should  be  affirmed. 

In  connection  with  the  order  increasing  the  rate,  it  will  be  re- 
membered that  the  Commission  also  ordered  the  power  company 
to  aUow  the  plaintiff  an  annual  credit  during  the  life  of  the  con- 
tract between  the  parties  in  the  sum  of  $5,683.41,  on  account  of 
what  plaintiff,  by  virtue  of  said  contract,  had  paid  more  than 
other  consumers  of  the  same  class.  As  to  whether  or  not  the 
Commission  had  jurisdiction  to  determine  the  amount  of  the 
excess  paid  by  the  plaintiff  and  direct  it  to  be  applied  as  a  credit 
on  plaintiff's  account  with  the  power  company  we  deem  it  pru- 
dent to  withhold  our  opinion.  The  question  of  jurisdiction  was 
not  raised  by  plaintiff  either  in  the  pleadings  or  the  argument, 
and  for  that  reason  we  do  not  feel  authorized  to  discuss  the  mat- 
ter at  length.     The  power  of  the  Commission  to  fix  and  establish 

rates  and  in  connection  therewith  to  determine  all  questions  of 
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fact  is  thoroughly  settled  by  previous  decisions  of  the  court. 
Whether  the  Commission  also  has  power  to  determine  the 
amount  a  party  has  been  damaged  where  the  Commission  in  the 
rightful  exercise  of  its  jurisdiction  in  fixing  rates  finds  it  neces- 
sary to  supersede  the  provision  of  an  existing  contract,  presents 
another  and  different  question.  In  any  event  it  is  better  that 
the  question  be  reserved  in  the  present  case  than  that  an  unquali- 
fied order  be  made  affirming  the  order  of  the  Commission. 

[2]  But  one  question  remains.  Plaintiff  complains  that  the 
Commission  did  not  expressly  find  whether  or  not  plaintiff  is  to 
be  supplied  with  service  at  "wholesale,"  as  provided  in  the  con- 
tract, and  that  the  finding  as  to  the  rate  to  be  paid  by  plaintiff 
is  uncertain  and  indefinite.  After  a  careful  examination  of  the 
findings  both  in  the  original  report  and  upon  rehearing  before 
the  Commission,  we  are  forced  to  conclude  that  plaintiff's  objec- 
tion and  criticism  in  this  regard  is  well  founded.  This  may  be 
a  matter  of  some  importance  to  the  plaintiff,  and  we  know  of  no 
reason  why  the  Commission  should  not  make  an  express  finding 
as  to  whether  or  not  the  service  should  be  furnished  at  wholesale 
price  or  at  least  make  the  rate  to  be  paid  by  plaintiff  definite  and 
certain. 

It  is,  therefore,  ordered  that  the  order  of  the  Commission,  ex- 
cept as  to  the  question  reserved,  be  affirmed,  and  that  the  cause 
be  remanded  to  the  Commission  for  further  findings  in  accord- 
ance with  the  views  expressed  in  the  opinion. 

Corfman,  0.  J.,  and  Weber,  Gideon,  and  Frick,  JJ.,  concur. 


T7XITED  STATES  SUPRBBCB  COURT. 

STATE  OF  NEW  YORK  et  aL 

V. 

UNITED  STATES  et  al. 
[No.  283.] 

(—  IT.  S.  — ,  L.  ed.  — ,  —  Sup.  Ot.  Rep.  — w) 

Constitutional  law  — >  Impairment  of  contract  —  Congress, 

1.  Section  10,  Article  1  of  the  Federal  Constitution  prohibiting 
a  state  from  passing  a  law  impairing  the  obligation  of  contracts  does 
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not  in   terms   restrict  Congress   or   the   United    States   from   passing 
such  a  law. 
Constitutional  law  —  Due  process  — >  Interstate  Commerce  Commis- 
sion orders  —  Railroad  rates. 

2.  An  order  of  the  Interstate  Commerce  Commission  increasing 
intrastate  railroad  rates  in  order  to  remove  discrimination  against 
interstate  commerce,  although  such  rates  are  fixed  by  a  charter  con- 
tract with  a  railroad,  does  not  deprive  the  state  and  her  people  of 
property  without  due  process  of  law. 

Discrimination  —  Powers   of  Interstate   Comm,erce   Commission  — 
Railroad  Rates  —  Transportation  Act. 

3.  The  Interstate  Commerce  Commission  has  power  to  raise  intra- 
state rates  to  the  level  of  interstate  rates  if  the  existence  of  lower 
intrastate  rates  discriminates  against  interstate  commerce  and  inter- 
feres with  the  purpose  of  the  Federal  Transportation  Act,  to  enable 
the  railroads  to  earn  a  fair  return  on  the  aggregate  value  of  the 
railroad  property  used  in  transportation  and  to  maintain  an  ade- 
quate national  railway  system. 

[February  27,  1922.} 

Appeai.  from  a  District  Court  decree  dismissing  a  bill  in 
equity  to  enjoin  the  Interstate  Commerce  Commission  from  in- 
creasing intrastate  rates ;  decree  affirmed. 

Appearances:  Messrs.  Edward  G.  Griffin  and  George  L. 
Meade,  and  Mr.  Charles  D.  Newton,  Attorney  General  of  New 
York,  for  appellants;  Solicitor  General  Beck  for  the  United 
States;  Messrs.  Walter  C.  Noyes,  Alfred  P.  Thom,  George  F. 
Brownell,  W.  S.  Jenney,  C.  L.  Andrus,  R.  W.  Barrett,  John  J. 
Beattie,  D.  E.  Minard,  and  William  D.  Waldron  for  the  rail- 
roads ;  Mr.  Patrick  J.  Farrell  for  the  Interstate  Commerce  Com- 
mission; Mr.  John  E.  Benton  for  fortyrfive  states  as  amicus 
curios. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  court: 
This  was  a  bill  in  equity  against  the  United  States  and  the  Inter- 
state Commerce  Commission  and  others,  brought  by  the  state  of 
New  York  and  its  attorney  general,  to  annul  and  enjoin  the  en- 
forcement of  an  order  of  the  Interstate  Commerce  Commission, 
requiring  the  interstate  railroads  operating  in  intrastate  com- 
merce in  the  state  of  New  York  to  charge  in  such  commerce  3.6 
cents  a  mile  for  all  passengers,  20  per  cent  increase  over  the  then 
excess  baggage  rates  to  intrastate  passengers,  a  surcharge  of  50 

per  cent  of  the  charges  for  space  in  sleeping  cars  to  such  pas- 
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sengers,  and  20  per  cent  increase  in  intrastate  rates  on  milk,  all 
for  the  purpose  of  bringing  the  intrastate  rates  to  the  level  of 
the  interstate  rates  previously  fixed  by  the  Commission.  The  bill 
was  filed  under  and  by  virtue  of  the  statute  appealing  the  Com- 
merce Court  Act  and  conferring  jurisdiction  on  the  district  court 
October  22,  1913,  38  Stat,  at  L.  219,  chap.  32.  The  application 
for  an  interlocutory  injunction  was  heard  by  a  circuit  judge  and 
two  district  judges.  Then  a  final  hearing  was  had,  and  the  court 
entered  a  final  decree  dismissing  the  complaint,  from  which  this 
appeal  has  been  taken.  The  railroad  companies  affected  by  the 
order  were,  on  their  petition,  permitted  to  intervene,  and  are  here 
as  appellees. 

It  appears  from  the  record  that,  in  the  proceeding  by  the  In- 
terstate Commerce  Commission  to  fix  interstate  commerce  rates, 
to  comply  with  the  requirements  of  §  15a  of  the  Transportation 
Act  of  February  28,  1920  (41  Stat,  at  L.  488,  chap.  91),— a 
proceeding  known  as  Ex  parte  74,  Increased  Rates,  58  Inters. 
Com.  Rep.  220, — the  Commission,  after  conference  with  a  com- 
mittee representing  all  the  State  Commerce  Commissions  and 
authorities,  directed  the  group  of  interstate  railroads,  of  which 
the  railroads  operating  in  New  York  were  a  part,  to  raise  their 
freight  rates  35  per  cent,  their  passenger  rates  and  excess  bag- 
gage charges  20  per  cent,  and  to  add  a  surcharge  of  50  per  cent 
for  passengers  on  sleeping  cars.  As  soon  as  the  order  in  Ex  parte 
74  was  made,  the  railroads  concerned  applied  to  the  Public  Serv- 
ice Commission  of  the  state  of  New  York  for  similar  increases 
in  intrastate  rates.  That  Commission  granted  the  increase  in 
freight  rates,  but  denied  it  as  to  milk  rates  and  passenger  fares. 
The  passenger  intrastate  fares  were  3  cents  a  mile  under  the  order 
of  the  President  during  the  war  control,  but  when  that  should 
become  ineffective,  a  statute  of  New  York,  fixing  passenger  fares 
on  the  New  York  Central  Railroad  from  Albany  to  Buffalo  at 
2  cents  a  mile,  would  come  into  force  and  operation.  As  soon 
as  the  state  Commission  made  its  ruling,  the  railroads  applied 
to  the  Interstate  Commerce  Commission  under  §  13,  of  which 
proceeding  notice  was  given  to  the  state  of  New  York,  the  attor- 
ney general,  and  the  Public  Service  Commission,  ail  of  whom 
appeared,  for  an  order  directing  the  railroads  to  put  intrastate 
passenger  fares,  excess  baggage  charges,  sleeping  car  surtaxes, 
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and  milk  rates  on  the  same  level  with  interstate  rates.  Proof 
was  offered  by  the  railways  to  show  that  conditions  of  operation 
in  state  and  interstate  passenger  traffic  were  alike,  and  there  was 
no  showing  otherwise.  The  record  in  Ex  parte  74  was  put  in 
evidence.  There  was  evidence  also  to  show  that  at  Buffalo  and 
other  border  points  the  difference  between  the  interstate  and  in- 
trastate fares  would  divert  business  from  the  interstate  lines  be- 
tween New  York  cily  and  Buffalo  to  the  N^w  York  Central  lines, 
and  that  the  same  difference  would  break  up  interstate  journeys 
to  the  West  into  intrastate  journeys  to  Buffalo  from  New  York, 
and  an  interstate  journey  beyond,  thus  reducing  interstate  travel 
and  discriminating  against  passengers  carried  therein.  Evidence 
was  adduced  to  show  the  injury  to  interstate  business  in  the  trans- 
portation of  milk  from  the  country  to  New  York  city  from  points 
outside  of  the  state,  in  competition  with  intrastate  traffic  in  this 
necessity  of  life.  No  investigation  was  made  into  suburban  com- 
muter travel,  and  it  is  excluded  by  the  Conmiission  from  the 
scope  of  the  order  which  it  made.  The  order  was  state-wide  in 
its  effect,  and  required  all  interstate  carriers  to  bring  their  intra- 
state milk  rates,  their  intrastate  passenger  fares,  except  com- 
muters' rates,  excess  baggage  charges,  and  sleepingcar  surcharges 
to  a  level  with  interstate  fares  and  rates,  as  ordered  in  Ex  parte 
74.  The  Commission  introduced  a  saving  clause  in  its  findings 
by  which  the  New  York  authorities  or  any  other  interested  par- 
ties were  given  leave  to  apply  for  modification  of  its  order  or 
findings  as  to  any  intrastate  fares,  charges,  or  rates  included 
therein,  on  the  ground  that  the  latter  were  not  related  to  inter- 
state fares,  charges,  or  rates  in  such  a  way  as  to  contravene  the 
provisions  of  the  Interstate  Commerce  Act.  Under  this  clause, 
at  least  one  petition  has  been  filed  by  a  railroad,  and  the  railroad 
excepted  from  the  order. 

The  district  court  dismissed  the  bill. 

This  case  differs  from  the  Wisconsin  Eate  Case  just  decided 
[—  U.  S.  — ,  P.U.R.  ante,  200,  42  Sup.  Ct.  Eep.  — ,  66  L.  ed. 
— ],  in  that  it  is  a  direct  proceeding  to  annul  or  set  aside  the 
order  of  the  Interstate  Commerce  Commission  complained  of, 
brought  against  the  United  States  and  the  Commission  under  the 
statute.  Skinner  &  E.  Corp.  v.  United  States,  249  U.  S.  557, 
63  L.  ed.  772,  39  Sup.  Ct.  Rep.  375.    The  Wisconsin  Case  was 
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a  suit  by  a  railroad  against  the  state  authorities  to  prevent  the 
latter  from  penalizing  the  railroad  for  complying  with  the  order 
of  the  Commission.  To  this  suit  the  United  States  and  the  Com- 
mission were  not  parties.  The  defense  of  the  state  authorities 
was  a  collateral  attack  upon  the  order,  to  prevail  in  which,  they 
were  obliged  to  show  that  the  order  was  void  on  the  face  of  the 
findings  without  regard  to  the  evidence  or  the  absence  of  it.  In 
the  case  before  us,  the  complainants  are  entitled  to  rely  on  the 
absence  of  any  substantial  evidence  to  sustain  a  material  finding 
as  a  basis  for  attacking  the  order. 

The  first  objection  of  the  appellants  is  that  there  was  no  suffi- 
cient evidence  of  discrimination  against  persons  and  localities 
under  §  13,  T  4r,  §  416  of  the  Transportation  Act  of  1920,  to 
justify  a  state-wide  order  of  the  kind  here  mada  We  have  con- 
sidered this  objection  in  the  Wisconsin  Case  on  a  similar  showing 
on  the  findings.  Here  we  consider  it  on  the  evidence.  We  reach 
the  same  conclusion  here  and  sustain  the  objection. 

[1,  2]  The  next  objection  is  that  the  state  has  a  charter  con- 
tract with  the  New  York  Central  Railway  Company  by  which 
the  latter  is  bound  not  to  charge  more  than  2  cents  a  mile  for  pas- 
senger carriage  between  Albany  and  Buffalo,  and  that  if  the 
Transportation  Act  permits  the  Interstate  Commerce  Commis- 
sion, by  such  an  order,  to  enable  the  railroad  company  to  violate 
its  contract,  it  impairs  the  obligation  of  a  contract,  in  violation 
of  §  10,  article  1,  of  the  Federal  Constitution.  (That  section 
provides  that  "no  state  shall  .  .  .  pass  a  law  .  .  .  impair- 
ing the  obligation  of  contracts,^'  and  does  not  in  terms  restrict 
Congress  or  the  United  States.)  But  it  is  said  that  it  deprives 
New  York  and  her  people  of  property  without  due  process  of 
law.  We  said  in  Addyston  Pipe  &  Steel  Co.  v.  United  States, 
175  U.  S.  211,  230,  44  L.  ed.  136,  143,  20  Sup.  Ct.  Rep.  96: 
"Anything  which  directly  obstructs  and  thus  regulates  that  com- 
merce which  is  carried  on  among  the  states,  whether  it  is  state 
legislation  or  private  contracts  between  individuals  or  corpora- 
tions, should  be  subject  to  the  power  of  Congress  in  the  regula- 
tion of  that  commerce."  Louisville  &  N.  E.  Co.  v.  Mottley,  219 
U.  S.  467,  65  L.  ed.  297,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct. 
Rep.  265.     See  also  Scranton  v.  Wheeler,  179  U.  S.  141,  162, 

163,  45  L.  ed.  126,  137,  21  Sup.  Ct.  Rep.  48;  Union  Bridge  Co. 
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V.  United  States,  204  U.  S.  3G4,  400,  51  L.  ed.  523,  539,  27 
Sup.  Ct.  Rep.  367. 

[3]  The  main  objections  to  the  order  are  the  same  as  those 
presented,  considered,  and  overruled  in  the  Wisconsin  Rate  Case, 
just  decided.  The  evidence  in  this  case  shows  that  if  the  pas- 
senger and  other  rates  here  in  controversy  were  to  continue  in 
force  as  ruled  by  the  Public  Service  Commission  of  Xew  York, 
the  annual  gross  revenues  of  the  interstate  railroads  operating  in 
the  state  of  New  York  from  both  interstate  and  intrastate  pas- 
senger and  milk  business  would  be  less,  by  nearly  twelve  millions 
of  dollars,  than  those  revenues  if  the  intrastate  fares  and  rates 
were  on  the  same  level  as  the  interstate  rates,  as  fixed  by  the  In- 
terstate Commerce  Commission.  If  the  lower  level  of  intrastate 
fares  and  rates  is  to  be  maintained,  it  will  discriminate  against 
interstate  commerce,  in  that  it  will  require  higher  fares  and  rates 
in  the  interstate  commerce  of  the  state  to  secure  the  income  for 
which  the  Interstate  Commerce  Conmiission  must  attempt  to  pro- 
vide by  fixing  rates  under  §  15a  of  the  Interstate  Commerce  Act, 
as  amended  by  §  422  of  the  Transportation  Act  of  1920  (41  Stat, 
at  L.  456,  488,  chap.  91),  in  carrying  out  the  declared  congres- 
sional purpose  "to  provide  the  people  of  the  United  States  with 
adequate  transportation."  As  we  have  just  held  in  the  Wiscon- 
sin Case,  this  constitutes  "undue,  unreasonable,  and  unjust  dis- 
<irimination  against  interstate  commerce,"  which  is  declared  to 
be  unlawful  and  prohibited  by  §  13,  |  4,  of  the  Interstate  Com- 
merce Act,  as  amended  by  §  416  of  the  Transportation  Act  of 
1920  (41  Stat,  at  L.  456,  484,  chap.  91),  and  which  the  Inter- 
state Commerce  Commission  is  authorized  therein  to  remove  by 
fixing  intrastate  rates  for  the  purpose.  We  need  not  repeat  our 
reasons  for  our  ruling.  Nor  need  we  consider  and  give  again  the 
grounds  upon  which  we  hold  §  13,  f  4,  as  thus  construed,  to  be 
valid  under  the  Constitution  of  the  United  States. 

The  decree  of  the  District  Court,  dismissing  the  bill  of  com- 
plaint, is  afiirmed. 
P.U.R.i922a 
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UNITED    STATES    DISTRICT    COURT,    D.    MINNESOTA,    FIRST 

DIVISION. 

CITY  OF  WINONA 

V, 

WISCONSIN-MINNESOTA  LIGHT  &  POWER  COMPANY. 

(276  Fed.  096.) 

Depreciation  —  Qas  —  Amount, 

1.  A  depreciation  allowance  of  2}  per  cent  on  the  value  of  the 
physical  property  of  a  gas  company  depreciated,  less  the  value  of  land 
and  of  benches,  was  held  to  be  reasonable. 

Betum  <—  Oaa  —  Amount, 

2.  A  return  of  8  per  cent  upon  the  rate  base  of  a  gas  utility  was 
held  to  be  justified. 

Iletum  —  BciM9  —  Fair  return  —  Heproduction  cost, 

3.  A  utility  company  is  entitled  to  have  a  fair  return  upon  the 
rearonable  value  of  the  property  used  and  useful  in  rendering  the 
service  and  as  of  the  time  the  service .  is  rendered,  and  this  does  not 
mean  that  the  reasonable  value  is  necessarily  the  same  as  the  cost  of 
reproduction  new  less  depreciation  estimated  as  of  the  time  of  the 
inquiry  with  additions  made  for  overheads,  nor  does  it  mean  that  the 
reasonable  value  is  necessarily  the  same  as  the  original  cost  less 
depreciation  with  similar  additions,  nor  docs  it  mean  that  cost  of 
reproduction  new  less  depreciation  based  on  average  prices  for  any 
period  of  years  is  necessarily  controlling,  although  all  of  these  methods 
and  others  may  be  resorted  to  as  aids  in  forming  a  judgment  as  to 
such  reasonable  value. 

Valuation  —  Meaaures  —  Reproduction  cost, 

4.  The  cost  of  reproduction  new  is  not  the  controlling  factor  in 
determining  utility  value. 

Valuation  «-  Measures  —  Normal  prewar  construction  cost  depre^ 
dated, 

6.  An  estimate  of  utility  value  based  on  so  called  "normal  pre- 
war construction  cost  depreciated"  with  a  percentage  addition  to  get- 
present  value  and  further  additions  for  items  actually  purchased  and: 
for  land  and  working  capital  is  inherently  wrong  because  there  is  no* 
Buch  thing  as  a  ''normal  construction  cost."  ; 

Depreciation  —  Determination  hy  inspection  —  Present  efficiency, 

6.  Accrued  depreciation  of  utility  property  is  something  to  be 
eompletely  determined  by  inspection  rather  than  by  a  theoretical  yard 
stick  and,  even  though  the  life  of  some  of  the  elements  of  the  physical 
property  will  not  long  continue,  yet  this  is  a  matter  to  be  taken  care 

•  of  by  depreciation  reserve;  and  if  the  plant  is  practically  as  efficient 
as  a  new  plant,  the  deduction  from  valuation  on  account  of  depreciation 
Bhould  be  very  slight. 
Valuation  —  Overheads  —  Cost  of  financing  —  Evidence, 

7.  No  allowance   should  be  made  in   a  valuation   proceeding  for 
P.U.R.1922C. 
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cost  of  financing  when  there  is  no  evidence  showing  that  such  expense 
has  been  incurred,  although  other  items  of  overheads  may  be  assumed 
to  have  been  incurred. 

Beturn  —  Operating  expenses  —  Cost  of  litigation  —  Apportionment, 
8.  Cost   of    litigation   should   not   be   included    among   the   items 
going  to  make  up  the  rate  for  gas  sold,  but  each  party  should  pay  one 
half  of  a  master^s  fee  and  of  the  court  costs,  other  expenses  and  dis- 
bursements to  be  borne  by  the  party  incurring  the  same. 

Bates  —  Sliding  scale  —  Oas  —  Holder  cost, 

0.  Adjustment  in  the  price  of  gas  based  upon  variations  in  ths 
net  holder  cost  of  gas  during  the  preceding  four  months  should  be 
based  upon  holder  cost  less  the  items  of  current  maintenance  or  re- 
pairs. 


Valuation  —  Periods  of  revaluation. 

Statement  that  there  should  be  an  opportunity  for  revaluation 
of  the  properties  of  a  gas  company  when  circumstances  warrant,  but 
not  oftener  than  each  five  years,  each  valuation  to  be  used  as  a  basis 
upon  which  a  return  should  be  made  during  a  succeeding  period,  p.  473. 

[April  21,  1921.] 

On  exceptions  to  a  master's  report  holding  a  gas  rate  to  be 
confiscatory ;  exceptions  sustained  in  part  and  overruled  in  part, 
and  final  decree  granted,  to  remain  in  effect  until  a  valid  gas 
rate  should  be  promulgated. 

Appearances:  R.  A.  Randall,  of  Winona,  Minnesota,  and 
O'Brien,  Young,  Stone  &  Horn,  of  St.  Paul,  Minnesota,  for 
plaintiff,'  Butler,  Mitchell  &  Doherty,  of  St.  Paul,  Minnesota, 
for  defendant. 

Booth,  District  Judge:  This  cause  came  on  for  hearing  up- 
on exceptions  to  the  report  of  the  special  master  heretofore  ap- 
pointed in  the  cause  to  take  and  report  to  the  court  the  evidence 
in  the  case,  to  examine  the  evidence,  make  the  ncessary  computa- 
tions, find  and  state  the  facts,  and  make  a  report  to  the  court  of 
the  facts  as  found  and  of  the  results  of  such  computations,  and 
to  recommend  to  the  court  in  the  report  a  form  of  proper  decree. 

The  exceptions  are  voluminous  and  cover  practically  the  whole 
range  of  the  master's  findings.  It  will  not,  however,  be  neces- 
sary to  take  them  up  and  discuss  them  in  detail.  Among  the 
master's  findings  the  following  appear: 

"That  the  ordinance,  a  copy  of  which  is  Exhibit  E,  attached 

to  the  complaint,  entitled  ^An  ordinance  to  amend  an  ordinance 

entitled  "An  ordinance  relative  to  lighting  the  city  with  gas," ' 
P.U.R.1922C. 
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passed  August  1,  1870,  and  the  ordinances  amendatory  thereof, 
are  violative  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  and  are,  therefore,  void  and  of  no  effect; 
and  I  would  further  find  that  the  price  and  rate  for  gas  as  fixed 
in  said  ordinances,  i.  e.,  $1.45  per  thousand  cubic  feet,  is  unrea- 
sonable, confiscatory,  and  void." 

"The  ordinance,  a  copy  of  i^hich  is  Exhibit  F  attached  to  the 
complaint,  entitled  'An  ordinance  establishing  maximum  charges 
to  be  made  for  gas  in  Winona,'  passed  January  24,  1920,  was 
passed  without  authority;  that  the  same  is  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States 
and  is,  therefore,  null  and  void;  and  that  the  rate  therein  pre- 
scribed, namely,  $1.45  per  thousand  cubic  feet  for  gas,  is  un- 
reasonable, confiscatory,  and  void." 

These  findings  are  approved. 

In  reference  to  operating  expenses  of  the  company,  valuation 
of  its  property,  and  the  rate  of  return: 

The  master  found  that  a  proper  allowance  for  operating 
expenses  of  the  company  for  the  ensuing  year  was 

SI 05,373.97,  which  would  be  equivalent  to   $1,403 

per  thousand  cubic  feet  of  gas  sold; 

That  the  excess  leakage  in  the  system  amounted  to 046    Per  M 

cu.  ft 

per  thousand  cubic  feet,  which  deducted  as  a  penalty  from  the 

operating  expenses  left $1,417 

as  net  operating  cost. 
The  master  found  that  an  amount  should  be  set  aside  for  deprecia- 
tion reserve  equivalent  to   ; 13 

of  gas  sold. 
He  further  found  that  the  rate  of  return  which  would  be  reasonable 
was  8  per  cent,  and  he  found  that  valuation  upon  which  the 

return  should  be  computed  was  $577,043,  equivalent  to 60 

of  gas  sold.  ■ 

Total  rate  recommended  as  reasonable $2.15 

As  to  the  operating  expense:  After  examination  of  the  evi- 
dence I  am  of  opinion  that  the  master's  findings  are  in  the  main 
sustained,  and  with  minor  corrections  made  as  suggested  by  coim- 
sel,  the  operating  expenses  are  allowed  at  $1.41  per  1,000  cubic 
feet  of  gas  sold. 

The  method  adopted  by  the  master  of  handling  the  city  con- 
tract for  gas  appears  to  be  justified,  and  is  approved. 

[1]  As  to  depreciation  reserve:  The  rate  allowed  by  the  mas- 
ter was  2  J  per  cent  on  the  value  of  physical  property  depreciated, 
less  the  value  of  land  and  of  benches.     This  in  figures  was  2J 
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per  cent  on  $386,225,  making  $9,655,  equivalent  to  18  cents  per 
1,000  cubic  feet  of  gas  sold. 

After  examination  of  the  evidence  I  am  of  opinion  that  the 
rate  of  allowance  for  depreciation  reserve  was  justified  by  the 
evidence,  and  was  fair  and  reasonable.  But  inasmuch  as  the 
valuation  made  by  the  master  should  in  my  judgment  be  revised, 
the  resultant  figures  as  to  depreciation  reserve  will  be  changed, 
and  will  be  given  later  on.  As  pointed  out  by  the  master,  this 
general  depreciation  reserve  is  exclusive  of  a  special  deprecia- 
tion reserve  for  relining  benches,  which  latter  is  included  in  op- 
erating expenses. 

[2]  As  to  the  rate  of  return:  The  evidence  in  my  opinion 
justifies  fully  the  rate,  adopted  by  the  master,  of  8  per  cent 

As  to  valuation  of  the  property :  The  master  adopted  the  meth- 
od of  cost  of  reproduction  new  less  depreciation.  Four  estimates 
wp'"©  submitted  for  consideration,  as  appears  from  the  evidence: 


No.  1. 

No.  2. 

No.  3. 

No.  4. 

Classificatioa. 

City's  Esti- 
mate Normal 
Pre-War 
Construc- 
tion Cost. 

Company's 
Estimate 
Reproduc- 
tion New 
Cost,  5- Year 

Average 

Price  Basis 

Ending  May 

1,  1919. 

Company's 
Estimate 
Reproduc- 
tion Now 
Cost,  Cur- 
rent Price 
Basis   For 
May  1,  1919. 

Company's 
Estimate 
Reproduc- 
tion New 
Cost,  Cur- 
rent  Price 
Basis    For 
March  1, 
1920. 

Land 

Transmission    and    dis- 
tribution    

$8,960 

140,454 

17,268 

73,795 

3,964 

878 

$8,960 

216,415 

24,822 

101,338 

6,385 

1,463 

$8,960 

294,095 

32.668 

136,440 

8,146 

1,742 

$8,960 
323.504 

Buildings  and  miscella- 
neous structures    . . . 

Plant  equipment 

General  equipment 

Paving     (actually    dis- 
turbed )    

35.935 

163.728 

8,961 

1,916 

Total  pliysical  property 
not    including    over- 
head charges   

$245,319 

$359,383 

$482,051 

$.543,004 

Note. — The  estimates  above  set  forth  include  contractor's  profit,  but  do 
not  include  any  sum  or  amount  to  cover  "overheads;"  i.  e.,  legal  organiza- 
tion, or  general  expense,  engineering  or  superintendence,  interest  during 
construction,  taxes  during  construction,  omissions  or  contingencies,  nor  any 
allowance  for  working  capital,  cost  of  financing,  or  going  value.  The  com- 
pany claims  and  will  offer  proof  to  show  that  proper  allowances  should  be 
made,  and  that  appropriate  sums  or  amounts  should  be  included  to  cover 
each  and  all  of  these  items. 

The  land  values  in  all  cases  were  taken  on  the  basis  of  current  values. 
P.U.R.1022C. 
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The  master  also  adopted  the  estimate  No.  3,  representing  cost 
of  reproduction  new  of  the  physical  properties  at  prices  prevail- 
ing May  1,  1919.  He  then  made  a  deduction  for  depreciation 
of  12  per  cent,  and  thereafter  made  additions  for  overheads,  cost 
of  financing,  working  capital,  and  going  value,  and  finally 
reached  the  figure  $577,043. 

These  figures  of  the  master  are  the  subject  of  exceptions  by 
the  city  and  by  the  company,  both  as  to  the  basic  figures  adopted 
and  as  to  the  various  additions  and  deductions  made  by  the 
master. 

[3]  I  can  see  no  valid  objection  to  adopting  the  method  of  cost 
of  reproduction  new  as  a  help  to  arriving  at  present  reasonable 
ralue,  provided  proper  revision  be  made  whenever  necessary, 
and  providing  other  relevant  facts  are  not  ignored.  Such  meth- 
od has  been  quite  common,  although  not  exclusive  of  other  meth- 
ods. But  there  must  be  ever  kept  in  mind  the  ultimate  purpose 
of  the  investigation,  and  also  certain  guiding  principles  laid 
down  by  the  Supreme  Court  of  the  United  States.  The  purpose 
of  the  inquiry  is  plainly  indicated  by  the  Court  in  the  case  of 
San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S.  739, 
757,  19  Sup.  Ct.  Rep.  804,  811,  43  L.  ed.  1154,  where  it  is  said: 
"What  the  company  is  entitled  to  demand,  in  order  that  it 
may  have  just  compensation,  is  a  fair  return  upon  the  reason- 
able value  of  the  property  at  the  time  it  is  being  used  for  the 
public" 

The  guiding  principles  are  stated  in  a  large  number  of  cases 
in  varying  language,  but  in  meaning  substantially  the  same. 
The  following  citations  will  sufiice: 

In  Smyth  v.  Ames,  169  TJ.  S.  466,  547,  18  Sup.  Ct.  Rep.  418, 
434,  42  L.  ed.  819,  the  court  said: 

''What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience.  On 
the  other  hand,  what  the  public  is  entitled  to  demand  is  that  no 
raore  be  exacted  from  it  for  the  use  .  .  .  than  the  services 
rendered  by  it  are  reasonably  worth." 

In  Willcox  V.  Consolidated  Gas  Co.  212  TJ.  S.  19,  52,  29  Sup. 
Ct.  Rep.  192,  200,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  15 
Ann.  Cas.  1034: 

"And  we  concur  with  the  court  below  in  holding  that  the  value 
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of  the  property  is  to  be  determined  as  of  the  time  when  the  in- 
quiry is  made  regarding  the  rates.  If  the  property,  which  legal- 
ly enters  into  the  consideration  of  the  question  of  rates,  has  in- 
creased in  value  since  it  was  acquired,  the  company  is  entitled 
to  the  benefit  of  such  increase.  This  is,  at  any  rate,  the  general 
rule.  We  do  not  say  there  may  not  possibly  be  an  exception  to 
it,  where  the  property  may  have  increased  so  enormously  in 
value  as  to  render  a  rate  permitting  a  reasonable  return  upon 
such  increased  value  unjust  to  the  public.  How  such  facts 
should  be  treated  is  not  a  question  now  before  us,  as  this  case 
does  not  present  it.  We  refer  to  the  matter  only  for  the  pur- 
pose of  stating  that  the  decision  herein  does  not  prevent  an  in- 
quiry into  the  question  when,  if  ever,  it  should  be  necessarily 
presented." 

In  the  Minnesota  Rate  Cases,  230  IT.  S.  352,  434,  33  Sup.  Ct 
Rep.  729,  754,  57  L.  ed.  1511,  48  L.R.A.(KS.)  1151,  Ann, 
Cas.  1916A,  18,  the  court  said: 

'The  basis  of  calculation  is  the  'fair  value  of  the  property- 
used  for  the  convenience  of  the  public,  .  .  .  or  as  it  was  put 
in  San  Diego  Land  &  Town  Co.  v.  National  City,  .  .  .  ^what 
the  company  is  entitled  to  demand  in  order  that  it  may  have 
just  compensation,  is  a  fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  is  being  used  for  the  public'  .  .  . 
The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  rea- 
sonable judgment  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts" — citing  with  approval  Smyth  v.  Ames. 

As  I  understand  the  ruling  of  these  cases,  it  is  that  the  utility 
company  is  entitled  to  have  a  fair  return  upon  the  reasonable 
value  of  the  property  used  and  useful  in  rendering  the  service, 
and  as  of  the  time  the  service  is  rendered.  This  does  not  mean 
that  the  reasonable  value  is  necessarily  the  same  as  the  cost  of 
reproduction  new  less  depreciation  estimated  as  of  the  time  of 
the  inquiry  with  additions  made  for  overheads,  etc. ;  nor  does  it 
moan  that  the  reasonable  value  is  necessarily  the  same  as  the 
original  cost  of  construction  less  depreciation  with  similar  addi- 
tions ;  nor  does  it  mean  that  cost  of  reproduction  new  less  depre- 
ciation based  on  average  prices  for  any  series  of  years  is  neces- 
sarily controlling.  But  it  does  mean  that  all  of  these  methods 
P.U.R.1922C. 
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and  others  may  be  resorted  to  as  aids  in  forming  a  judgment  as 
to  what  is  the  present  reasonable  value.  That  there  can  be  no 
mathematical  certainty  in  such  a  judgment  goes  without  saying. 
Xor  does  any  formula  exist  which  can  be  used  in  all  cases.  The 
most  that  can  be  expected  is,  quoting  the  language  of  Justice 
Hughes  in  the  Minnesota  Rate  Cases,  "a  reasonable  judgment 
having  its  basis  in  a  proper  consideration  of  all  relevant  facts." 
Hence  the  necessity  of  not  being  confined  in  the  inquiry  to  unit 
prices  prevailing  on  any  giv^n  date,  but  of  including  in  the  con- 
sideration unit  prices  of  the  past  as  well  as  those  of  the  present, 
and  also  the  trend  of  unit  prices  as  well  as  the  reasons  for  the 
trend,  and  the  probability  or  improbability  of  a  change  of  trend. 
Hence  also  the  necessity  of  considering  the  past  history  of  the 
utility  company,  especially  in  fixing  the  value  of  such  items  as 
overheads,  cost  of  financing,  going  value,  and  working  capital. 

The  statement  in  Smyth  v.  Ames,  169  TJ.  S.  466,  18  Sup.  Ct. 
Rep.  418,  434,  42  L.  ed.  819,  as  to  matters  worthy  of  consider- 
ation in  fixing  reasonable  value,  has  been  approved  in  later  cases, 
though  the  particular  weight  to  be  given  to  the  several  matters 
depends,  of  course,  upon  the  facts  in  each  particular  case.  That 
statement  is  as  follows: 

"And  in  order  to  ascertain  that  value,  the  original  cost  of  con- 
struction, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  regarded  in  estimating 
the  value  of  the  property." 

[4]  After  carefully  considering  the  evidence  in  the  present 
case,  I  have  reached  the  conclusion  that  the  master  in  taking  as 
his  basic  figures  for  valuation  of  the  physical  property  of  the 
company  that  estimate  representing  the  cost  of  reproduction  new, 
based  on  prices  prevailing  May  1,  1919,  and  building  up  from 
those  basic  figures,  has  arrived  at  a  final  valuation  higher  than 
can  be  considered  reasonable  in  view  of  all  the  facts. 

Apparently  the  master  went  upon  the  theory  that  cost  of  re- 
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production  new  should  be  the  controlling  factor,  and  that  judg- 
ment was  to  be  exercised  mainly  in  selecting  the  date  at  which 
cost  of  reproduction  should  be  calculated.    In  his  report  he  states : 

"The  concensus  of  authorities  is  that  the  present  value,  i.  e., 
the  time  when  the  valuation  is  being  made  for  rate-nlaking  or 
other  purposes,  is  the  tiijae  at  which  the  value  of  the  property 
is  to  be  determined,  or  to  state  the  rule  in  another  way,  the  re- 
production cost  new  at  the  time  the  estimate  is  being  made  is 
the  basis  of  valuation  for  the  making  of  rates.  This  rule  has 
been  modified  to  the  extent  of  diminishing  the  reproduction  cost 
new  by  the  ascertained  amoimt  of  depreciation." 

T  do  not  exactly  so  understand  the  decisions  of  the  Supreme 
Court ;  but,  on  the  contrary,  that  all  relevant  facts  are  to  be  con- 
sidered in  reaching  a  judgment  of  what  is  a  reasonable  present 
value,  and  that  cost  of  reproduction  new,  whether  at  the  present 
time  or  at  some  other  time,  is  but  one  of  the  relevant  facts  to  be 
considered.  Other  relevant  facts  to  be  considered  in  the  pres- 
ent case  were:  Original  cost  of  the  property,  as  nearly  as  it 
could  be  ascertained.  No  direct  evidence  as  to  this  was  intro- 
duced by  either  side,  the  city  stating  that  it  had  been  unable  to 
obtain  it,  the  company  making  no  statement  in  regard  to  the 
matter  so  far  as  I  have  been  able  to  learn  from  the  record.  Total 
capital  invested  in  the  property  down  to  the  present  time,  as 
nearly  as  it  could  be  ascertained ;  this  according  to  the  evidence 
amounts  approximately  to  $244,000.  Rate  of  return  earned  by 
the  company  upon  investment  during  past  years ;  this  according 
to  the  evidence  has  averaged  12.4  per  cent  during  the  past  ten 
years,  inchiding  depreciation  reserve.  Evidence  as  to  these  last 
two  matters  was  introduced  by  the  city.  Its  accuracy  and  value 
are  attacked  by  the  company,  but  it  is  noticeable  that  the  com- 
pany offered  no  evidence  itself  in  regard  to  these  matters.  The 
company  did,  however,  introduce  evidence  showing  that  the 
amount  available  for  depreciation  and  return  on  invested  capital 
for  the  year  ending  December  31,  1919,  was  $28,185.  Stocks 
and  bonds  outstanding:  It  appears  from  the  evidence  that  the 
original  capital  stock  was  $60,000,  later  increased  to  $100,000. 
In  1905  this  stock  was  sold  for  $175,000.  In  July,  1905,  a 
mortgage  for  $300,000  was  made.  The  amount  of  bonds  issued 
or  now  outstanding  does  not  appear.     The  present  company,  the 
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defendant,  purchased  the  property  in  1912.  Evidence  as  to  the 
financial  history  of  the  prior  companies,  an4  of  the  present  de- 
fendant company  so  far  as  it  relates  to  the  Winona  properties, 
is  extremely  meager,  so  much  so  that  it  raises  a  suspicion  of 
studied  omission.  Other  facts  and  matters  proper  to  be  consid- 
ered in  connection  with  the  estimates  of  the  cost  of  reproduction 
are:  The  causes  of  the  high  prices  since  1914;  also,  whether 
these  causes  still  exist,  and  will  continue  for  a  considerable 
period;  or  whether  there  has  already  set  in  a  decline  in  prices. 

In  connection  with  the  inquiry  as  to  recent  decline  in  prices, 
it  is  to  be  noted  that  one  of  the  expert  witnesses  for  the  company 
at  the  time  of  the  hearing  before  the  master  testified  that  a  fall 
in  prices  had  already  comm^ced  and  was  expected  to  continue 
in  materials  at  least. 

It  is  also  worthy  of  mention  that  since  the  hearing  before  the 
master  and  while  this  hearing  on  review  has  been  pending,  the 
decline  in  prices  of  commodities  in  general  has  been  so  continu- 
ous and  so  marked  that  the  court  will  take  judicial  notice  of  the 
same.  The  materiality  and  importance  of  this  decline  in  prices 
are  shown  by  the  following  testimony  of  one  of  the  witnesses  for 
the  company: 

"The  price  variations  on  conmiodities  in  general  I  found,  after 
many  investigations  of  this  kind,  to  be  closely  indicative  of  price 
variation  in  commodities  used  in  the  construction  qf  gas  plants, 
and  as  a  matter  of  fact  of  utility  plants  in  general." 

It  is  but  fair  to  add  that  the  recent  decline  in  prices  of  gen- 
<»ral  commodities  had  not  become  marked  at  the  time  of  the  hear- 
ing before  the  master.  It  should  also  be  added  that  the  decline 
Jias  not  as  yet  materially  affected  the  elements  going  to  make 
up  the  holder  cost  of  gas.  Whenever  such  decline  occurs  it  will 
be  taken  care  of  by  the  plan  of  periodical  adjustment. 

[5]  The  city's  valuation:  I  do  not  think  that  the  city's  valu- 
ation, built  up  from  the  estimate  of  $175,031  as  the  value  of  the 
physical  property,  as  of  May  1,  1919,  is  fair  and  reasonable. 
The  estimate  is  based  on  so-called  "Normal  Pre- War  Construc- 
tion Cost  Depreciated;"  and  to  this  estimate  is  added  25  per 
cent  to  get  present  value,  and  further  additions  are  made  for 
the  actual  items  purchased  subsequent  to  May  1,  1919,  and  for 
land  and  working  capital,  making  a  total  of  $251,697.     The  in- 
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herent  vice  in  the  method  is  the  assumption  that  there  is  such 
n  thing  as  a  "normal  construction  cost."  If  this  phrase  means 
a  cost  of  construction  which  in  general  conforms  to  a  standard, 
and  that  variations  in  the  cost  of  construction  tend  to  correct 
themselves,  and  thereby  bring  the  cost  of  construction  back  to 
the  standard,  then  in  my  judgment  the  assumption  is  false.  When 
analysis  is  made  of  the  term  ^'normal  construction  cost,"  it  is 
apparent  that  it  means  construction  at  normal  prices  of  labor 
and  materials.  The  fact  is  that  a  study  of  standard  charts  of 
prices  of  material  or  of  labor  extending  over  a  long  period  of 
years  (long  enough  to  get  a  broad  survey)  will  convince  the  most 
skeptical  that  there  is  not  now,  and  never  has  been,  such  a  thing 
as  normal  prices,  in  the  above  sense,  either  for  labor  or  mater- 
ials. Prices  of  labor  and  materials  are  constantly  changing,  and, 
therefore,  cost  of  construction  of  anything  into  which  labor  and 
materials  enter  will  inevitably  change  also.  So  that  while  one 
may  properly  speak  of  average  prices,  or  average  cost  of  con- 
struction during  a  given  period,  the  term  **normal  cost  of  con- 
struction" is  entirely  misleading. 

The  figures  used  by  the  city  represent  neither  the  average 
prices  for  a  period  nor  prices  at  a  particular  date,  but  simply 
an  opinion  as  to  what  should  have  been  "normal"  prices  during 
a  selected  period.  Depreciation  figures  of  the  city  are  grossly 
excessive. 

After  considering  the  various  estimates  as  to  valuation  before 
the  master  and  the  evidence  as  to  the  same,  and  the  past  history 
of  the  company,  and  the  amount  of  capital  actually  invested,  and 
the  rate  of  return  earned  by  the  company  during  the  past  ten 
years  upon  such  investment,  and  all-  other  matters  deemed  rele- 
vant, I  have  reached  the  conclusion  that  the  following  estimate 
should  be  adopted  as  the  present  reasonable  value  of  the  prop- 
erties of  the  company  at  Winona: 
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Valuation  of  total  physical  property,  less  land   $350,000 

Overhead,  16  per  cent   62,500 


$402,500 
Depreciation,  12  per  cent  48,300 

$354,200 
Land 8,960 

$363,160 
Working  capital   25,000 

$388,160 
Going  value,  6  per  cent 23,289 

Total  present  reasonable  value  $411,440 

An  8  per  cent  return  on  this  valuation  would  giv^  $32,915.92, 
which  would  be  equivalent  to  43  cents  per  1/000  cubic  feet  of 
gas  sold. 

Much  has  been  said  on  the  part  of  counsel  for  the  plaintiff 
as  to  the  propriety  of  following  the  method  adopted  by  the  Mas- 
ter in  the  Minneapolis  Gas  Company  case  in  arriving  at  a  fair 
valuation.  It  may  be  of  interest  to  note  that  a  valuation  made 
up  by  following  the  method  of  the  master  in  that  case  as  nearly 
as  practicable,  making  due  allowance  for  differences  in  the  char- 
acter and  location  of  the  plants  and  the  history,  etc.,  of  the  two 
companies,  amounts  to  a  figure  only  about  $40,000  less  than  the 
figures  which  I  have  above  adopted. 

[8]  In  the  foregoing  table  I  have  adopted  the  percentages  used 
by  the  master  as  to  overheads,  depreciation,  and  going  value, 
and  also  the  master's  figures  as  to  working  capital.  I  have  some 
doubt  whether  12  per  cent  for  depreciation  is  not  too  great,  in 
view  of  the  evidence  as  to  the  present  efficiency  of  the  plant,  my 
view  being  that  depreciation  is  something  to  be  concretely  deter- 
mined by  inspection,  rather  than  by  a  theoretical  yardstick,  and 
that  present  eflSciency  is  a  very  important  factor;  that  even 
though  the  life  of  some  of  the  elements  of  the  physical  property 
will  not  long  continue,  yet  that  this  is  a  matter  to  be  taken  care 
of  by  depreciation  reserve;  and  that,  if  the  plant  is  practically 
as  efficient  as  a  new  plant,  the  deduction  from  valuation  on  ac- 
count of  depreciation  should  be  very  slight.  However,  there  is 
evidencef  of  some  present  inefficiency,  and  I  have  concluded  to 
allow  the  12  per  cent  in  the  present  case,  as  did  the  master. 

[7]  I  have  eliminated  entirely  the  item  of  cost  of  financing. 
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Xot  but  what  such  an  item  is  proper  in  cases  where  the  evidence 
shows  such  expense  was  incurred,  but  I  have  been  unable  to  find 
any  such  evidence  in  the  present  record.  There  is  evidence  as 
to  what  the  cost  of  financing  would  be  in  a  reproduction  of  the 
present  plant  on  the  diflFerent  bases  proposed  but  in  my  judg- 
ment this  is  not  enough.  The  reproduction  method  may  theoret- 
ically call  for  such  an  item  as  cost  of  financing,  but  in  making 
a  reasonable  valuation  for  rate-making  purposes,  I  do  not  think 
that  itpms  which  are  theoretical  only,  so  far  as  the  case  in  hand 
is  concerned,  should  have  any  place.  In  my  judgment  the  cost 
of  financing  stands  on  the  same  basis  as  a  theoretical  replace- 
ment of  pavement  which  has  never  in  fact  been  disturbed.  The 
exclusion  of  the  latter  item  was  approved  in  the  case  of  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  tJ.  S.  153,  172,  P.U.E. 
1915D,  577,  35  Sup.  Ct.  Rep.  811,  59  L.  ed.  1244. 

It  might  be  said  that  the  foregoing  criticism  on  cost  of  financ- 
ing would  apply  equally  to  some  of  the  items  included  in  "over- 
heads." To  some  extent  this  is  true,  and  I  should  feel  much 
better  satisfied  if  the  evidence  had  shown  that  all  of  the  items 
of  expense  included  in  overheads  had  been  actually  incurred  in 
the  construction  of  the  Winona  plant  and  placed  in  capital  ac- 
count. 

There  is  this  to  be  said,  however,  that  it  is  practically  certain 
from  the  very  nature  of  the  items  included  in  overheads  that 
expense  items  of  such  nature  were  actually  incurred,  whereas 
in  respect  to  the  item,  cost  of  financing,  it  seems  practically  cer- 
tain in  my  mind  that  in  the  construction  of  this  small  plant  at 
Winona  no  such  item  of  expense  was  actually  incurred. 

The  depreciation  reserve  computed  at  the  rate  found  by  the 
master,  2^  per  cent  upon  $286,569,  the  value  of  the  total  physi- 
cal properties,  less  land  and  less  benches,  will  be  $7,164.20, 
equivalent  to  9  cents  per  1,000  cubic  feet  of  gas  sold  and  used. 

[8]  The  costs  of  this  litigation  should  not  in  my  judgment  be 
included  among  the  items  going  to  make  up  the  rate  for  gas  sold. 
Each  party  should  pay  one-half  the  master's  fees  and  of  the 
court  costs.  Other  expenses  and  disbursements  should  be  borne 
by  the  party  incurring  the  same. 
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The  rate  built  up  of  the  foregoing  figures  will  be  as  follows : 

Operating  coat    $1.41 

Return  on  present  reasonable  value   43 

Depreciation  reserve    09 

Total $1.93 

[9]  The  master  has  recommended  that  the  price  of  gas  be 
adjusted  at  intervals  of  four  months,  based  upon  variations  in 
the  net  holder  cost  of  gas  during  the  preceding  four  months.  I 
approve  this  recommendation ;  such  a  plan  has  been  followed  in 
the  Minneapolis  Gas  Case,  and  is  working  satisfactorily.  Mak- 
ing a  needful  change  in  the  master's  figures,  pointed  out  by  coun- 
sel, due  to  a  different  method  of  handling  leakage,  the  net  holder 
cost  is  found  to  be  95  cents  per  1,000  cubic  feet  of  gas  sold.  In 
my  judgment  this  variable  element  should  be  reduced  by  deduct- 
ing the  items  of  current  maintenance  or  repairs,  included  in 
such  net  holder  cost.    These  are  as  follows: 

Maintenance  pf  boilers,  per  M  cu.  ft.  of  gas  sold 008 

Maintenance  of  benches    035 

Maintenance  of  coal  gas  apparatus 020 

Maintenance  of  gas  buildings   009 

Total    : 07 

These  amount  to  7  cents  per  1,000  cubic  feet  of  gas  sold,  which 
being  deducted  from  95  would  leave  the  variable  element  on 
which  to  base  the  adjustments  each  four  months  88  cents.  The 
reason  for  eliminating  the  items  of  current  repairs  is  to  avoid 
disputes  likely  to  arise  each  four  months  on  the  question  wheth- 
er certain  items  of  expense  should  be  classed  with  the  repair 
items  included  in  the  net  holder  cost,  or  with  the  maintenance 
items  covered  by  the  depreciation  reserve  fund. 

Finally,  in  my  opinion  there  should  be,  as  suggested  by  the 
master,  an  opportunity  for  revaluations  of  the  properties  of  the 
gas  company  when  circumstances  warrant;  but  not  oftener  than 
each  five  years,  each  valuation  to  be  used  as  a  basis  upon  which 
a  return  should  be  made  during  a  succeeding  period.  An  in- 
ventory has  already  been  taken.  Additions  thereto  can  easily  be 
made  from  time  to  time,  and  unit  prices  are  readily  obtainable. 
Such  readjustments  of  valuation  need  not  interfere  with  read- 
justments of  rates  based  on  changes  in  net  holder  cost.     Though 

I  recognize  that  such  a  plan  is  not  free  from  objections,  yet  I 
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believe  that  a  rate,  adjustable  each  four  months,  in  accordance 
with  variations  in  net  holder  cost  of  gas,  less  repairs,  and  further 
adjustable,  when  necessary  in  accordance  with  variations  in 
property  values,  would  be  practicable  and  fair  to  all  parties  con- 
cerned. 

Except  as  disposed  of  in  the  foregoing  decision,  the  several 
exceptions  by  plaintiff  and  by  defendant  to  the  master^s  findings 
and  report  are  hereby  overruled,  and  exceptions  allowed. 

Decree  in  accordance  with  the  foregoing  views  will  necessarily 
be  somewhat  different  from  the  form  of  decree  recommended  by 
the  master.  A  decree,  therefore,  may  be  drawn  by  counsel^  and 
submitted  to  the  court  for  approval.  If  counsel  cannot  agree 
upon  the  form,  their  differences  may  be  submitted  to  the  court 
It  should  be  borne  in  mind  that  the  decree  to  be  entered,  though 
called  a  final  decree,  is  effective  so  far  as  rates  are  concerned, 
only  until  a  valid  gas  rate  applicable  to  the  defendant  company 
is  promulgated  by  the  city  of  Winona  or  by  some  competent  au- 
thority. 


GAIilFORNIA  RAIIiROAD  OOMBaSSIOlT. 

MOTOR  CARBIEBS'  ASSOCIATION 

V. 

MoCORMICK  STEAMSHIP  LINE,  et  aL 

[Decision  No.  9915,  Case  No.  1638.] 

PuhUe  utmtieB  —  What  constitutes  —  AutamolHles  —  Irregular  epet^ 
atian, 

1.  Motor  vehicle  operators  cannot  exempt  themselves  from  Com- 
mission regulation  as  transportation  companies  by  claiming  that  they 
hold  themselves  out  as  being  willing  to  go  anywhere  at  any  time  and 
that  they  are  not  operating  over  any  regular  route  or  between  any 
fixed  termini,  when  they  actually  hold  themselves  out  as  engaged 
solely  in  the  transportation  of  persons  or  property  for  compoiaation 
over  a  regular  route  or  between  fixed  termini,  and  occasional  and 
infrequent  trips  to  other  points  do  not  warrant  the  CommiaBion  in 
determining  that  they  are  not  common  carriers. 

Public  utilities  —  What  cotuititutes  —  Automobiles. 

2.  Persons  carrying  passengers  for  compensation  in  connection 
with  a  pleasure  or  a  businei^s  trip  between  two  points  and  advertising 
for  passengers  to  travel  with  them  and  share  the  expenses  are  not 
holding  themselves  out  as  engaged  in  the  business  of  transportation 
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over  a  regular  route  or  between  fixed  termini  as  described  in  the  public 
utilities  law. 
AuiamobUes  —  Banding  —  Danger  in  driving  —  Lon^  trips, 

3.  No  individual  should  be  allowed  regularly  to  drive  a  large 
and  heavy  automobile  continuously  for  a  distance  of  approximately 
500  miles,  thus  endangering  the  lives  of  his  passengers,  when  he  has 
no  bond  or  insurance  as  protection  against  accident,  loss,  or  damage 
due  to  accident  or  negligence  of  the  owner  or  driver  of  the  automobile. 

Mvidence  —  Motor  vehicle  operation  einoe  filing  complaint. 

4.  A  book  showing  the  operation  of  motor  vehicles  subsequent  to 
the  filing  of  complaint  may  be  taken  as  indicative  of  the  operation 
of  the  individuals  although  not  proper  evidence  as  regards  their  oper- 
ation at  the  time  and  prior  to  the  filing  of  the  complaint. 

Aut€Mnotdles  -«  Unlawful  operation  —  Boohing  ofjlcera. 

5.  Persons  not  actually  engaged  in  the  transportation  of  persons 
or  property  by  automobile  but  who  regularly  book  passengers  for  trans- 
portation, accept  deposits,  and  issue  receipts  therefor  are  guilty  of  a 
misdemeanor  under  a  statute  providing  that  "every  officer,  agent,  or 
employee  of  any  corporation  and  every  other  person  who  violates  or 
fails  to  comply  with  or  who  procures,  aids  or  abets  in  the  violation 
of  any  provisions  of"  the  Motor  Vehicle  Transportation  Act  is  guilty 
of  a  misdemeanor. 

JHcMio  utilitiee  ^  What  eonstitutea  —  Auto  trucTce  —  Particular  eont" 
tnodities. 

6.  Operators  of  auto  trucks  are  not  exempt  from  Commission  regu- 
lation although  engaged  in  the  transportation  of  a  particular  class 
of  conuuodity  such  as  furniture  and  household  goods. 

[December  23,  1&21.] 

Complaint  against  motor  vehicle  operators  alleged  to  be  doing 
business  in  violation  of  the  law;  complaint  sustained  as  to  same 
and  discontinuance  of  operation  ordered^  and  complaint  dismissed 
as  to  others. 

Appearances:  N.  C.  Folsom  and  Nutter,  Hancock  &  Kuther- 
ford,  for  Motor  Carriers*  Association,  complainant;  Joseph  A. 
Brown,  for  Carl  Freitas,  William  J.  Carr,  F.  R.  Freitas,  T.  O. 
Frasier,  C.  W.  Bowman,  Claude  Christie,  Jack  Hall,  Charles 
Sansome,  C.  E.  Peck,  Charles  B.  Eakin,  D.  W.  Thomas,  H.  W. 
Cummings,  J.  E.  Gumey,  W.  J.  Schrader,  E.  J.  Cook  and  C.  W. 
Vroom,  defendants ;  Frank  B  Austin,  C.  W.  Cornell,  for  South- 
em  Pacific  Company,  intervener ;  N".  Levy,  Piatt  Kent  and  E.  T. 
Lucey,  for  the  Atchison,  Topeka  &  Santa  Fe  Railway,  intervener ; 
C.  I.  Spangler  for  Sol  Davis,  defendant ;  H.  W.  Kidd,  for  Motor 
Transit  Company;  S.  W.  Thompson,  for  United  Stages,  Incor- 
porated ;  Harry  N.  Blair,  for  Hodge,  Mershon  and  Rose. 
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Benedict,  Commissioner:  This  proceeding  was  brought  by 
the  Motor  Carriers'  Association,  a  voluntary  association  organ- 
ized for  the  promotion  and  protection  of  the  motor  carrying  in- 
dustry, the  complaint  alleging  that  each  of  the  defendants  herein- 
after named  has  been  and  was  at  the  time  of  filing  of  this  com- 
plaint engaged  in  the  transportation  of  passengers  and/or  prop- 
erty for  compensation  over  a  regular  route  or  between  fixed  ter- 
mini over  the  public  highways  within  the  state  of  California  in 
violation  of  the  provisions  of  chapter  213,  Statutes  of  1917,  as 
amended,  or  are  acting  as  agents  for  individuals  so  engaged : 

McCormick  Steamship  Line,  L.  J.  Criswell,  H.  Johnson,  J. 
W.  Ashford,  Zeck  Cigar  Company,  Charles  Sansome,  T.  E.  Hut- 
son,  H.  Marcoux,  the  Ambassador  Transfer  &  Storage  Company* 
Dixon  Transfer  &  Storage  Company,  John  Doe  Murphy,  C. 
Christie,  T.  O.  Frasier,  C.  W.  Bowman,  Richard  Roe  Fowler, 
Harry  Coe  Reed,  Frank  R.  Freitas,  Harry  McDonald,  Harry 
Doe  Ammon,  E.  Rhodes,  G.  L.  Dennison,  Chas.  W.  Dyson,  Jas. 
A.  Sanguinetti,  N.  J.  Ferrand,  Richard  Webb,  J.  E.  Gumey^ 
Jack  M.  L.  Hall,  Dewey  W.  Thomas,  C.  W.  Vroom,  C.  E.  Mur- 
ray, Jos.  A.  Green,  Sol  Davis,  John  Doe  Sanders,  E.  H.  Johnson, 
M.  C.  Smith,  Mrs.  Ethel  Eakin,  Augusta  Juenemann,  J.  E.  Gur- 
ney,  J.  M.  Fowler,  R.  L.  Ritter,  Mrs.  I.  G.  Dial,  and  Chester  A. 
Nelson,  doing  business  under  the  fictitious  name  of  California 
Highway  Express. 

Public  hearings  were  held  at  San  Francisco  on  October  18  and 
October  20,  1921,  and  at  Los  Angeles  on  November  2,  1921,  at 
which  time  the  matter  was  submitted  and  it  is  now  ready  for  deci* 
sion. 

Complainant  in  connection  with  its  allegation  that  defendants, 
are  operating  in  violation  of  the  provisions  of  chapter  213,  Stat- 
utes of  1917,  as  amended,  claims  that  the  association  has  been 
subject  to  gi*eat  and  irreparable  damage  and  has  suffered  a  great 
loss  in  revenue  through  such  operations  and  it  petitions  the  Com- 
mission to  find  that  the  commission  of  acts  allied  in  such  com- 
plaint constitute  the  defendants  and  each  of  them  common  carri- 
ers under  §  22  of  article  12  of  the  Constitution  of  the  state  of 
California,  and  that  such  operation  is  unlawful  and  to  require 

each  of  said  defendants  to  forthwith  desist. 
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Section  1,  subsection  (c)  of  chapter  213,  Statutes  of  1917,  as 
amended,  provides  as  follows : 

The  term  "transportation  company,"  when  used  in  this  act, 
means  every  corporation  or  person,  tlieir  lessees,  trustees,  receiv- 
ers or  trustees  appointed  by  any  court  whatsoever,  owning,  con- 
trolling, operating  or  managing  any  automobile,  jitney  bus,  auto 
truck,  stage  or  auto  stage  used  in  the  business  of  transportation 
of  persons  or  property,  or  as  a  common  carrier,  for  compensation, 
over  any  public  highway  in  this  state  between  fixed  termini  or 
over  a  regular  route,  and  not  operating  exclusively  within  the  lim- 
its of  an  incorporated  city  or  town  or  of  a  city  and  county ;  pro- 
vided, that  the  term  "transportation  company"  as  used  in  this 
act,  shall  not  include  corporations  or  persons,  their  lessees, 
trustees,  receivers  or  trvistees  appointed  by  any  court  whatsoever, 
in  so  far  as  they  own,  control,  operate  or  manage  t|ixicabs,  hotel 
busses  or  sightseeing  busses,  or  any  other  carriers  which  does  not 
come  within  the  term  "transportation  company"  as  herein  de- 
fined. 

And  section  "E": 

The  words  "between  fixed  termini  or  over  a  regular  route" 
when  used  in  this  act,  mean  the  termini  or  route  between  or  over 
which  any  transportation  company  usually  or  ordinarily  operates 
any  automobile,  jitney  bus,  auto  truck,  stage  or  auto  stage,  even 
though  there  may  he  departures  from  said  termini  or  route, 
whether  such  departures  be  periodic  or  irregular. 

Considerable  evidence  was  introduced  by  complainant  par- 
ticularly as  regards  the  method  of  operation  of  defendants  en- 
gaged in  the  transportation  of  passengers  for  compensation,  be- 
tween San  Francisco  and  Los  Angeles,  this  evidence  being  to  the 
effect  that  certain  of  defendants  hold  themselves  out  as  being 
regularly  engaged  in  the  business  of  transportation  of  persons  be- 
tween the  points  named  and  continuously  advertise  to  that  effect 
in  various  daily  papers  published  in  San  Francisco  and  Los  An- 
geles. 

It  appears  from  such  evidence  that  certain  of  defendants  here- 
in maintain  regular  terminals  and  agencies  and  advertise  more  or 
less  regularly  in  the  daily  papers  soliciting  passengers  desiring 
transportation  between  San  Francisco  and  Los  Angeles ;  that  such 
agencies  regularly  collect  deposits  and  book  passengers  desiring 
P.U.R.1922C. 
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transportation;  that  defendants  so  engaged  have  a  regular  fixed 
amount  to  be  charged  for  transportation  service  rendered  and 
arrange  among  themselves  to  provide  suflScient  automobiles  to 
leave  at  an  approximately  regular  leaving  time  to  care  for  all 
passengers  desiring  transportation. 

[1]  Very  little  evidence  was  introduced  by  defendants  herein. 
Their  principal  contention  was  that  they  are  not  transportation 
companies  as  defined  by  chapter  213,  Statutes  of  1917,  as 
amended,  but  are  engaged  solely  in  the  rent  car  service,  holding 
themselves  out  as  being  willing  to  go  anywhere  at  any  time  and 
not  operating  over  any  regular  route  or  between  any  fixed  ter- 
mini ;  and  that,  while  the  majority  of  their  business  has  been  be- 
tween San  Francisco  and  Los  Angeles,  they  have  occasionally 
made  trips  to  other  points,  such  as  San  Diego,  Santa  Barbara, 
etc.  These  occasional  and  infrequent  trips  do  not  warrant  the 
Commission  in  determining,  at  least,  as  to  certain  of  the  defend- 
ants, that  they  are  not  common  carriers.  The  evidence  herein 
introduced  shows  that  they  were  actually  holding  themselves  out 
as  engaged  solely  in  the  transportation  of  persons  or  property  for 
compensation  over  a  regular  route  and/or  between  fixed  termini, 
not  only  by  means  of  advertisements  regularly  published  in  daily 
papers  at  both  termini,  but  through  the  action  of  agents  who  se- 
cured, booked  and  turned  over  to  them  passengers  desiring  such 
class  of  transportation.  Testimony  to  this  effect  was  offered  by 
various  witnesses  who  patronized  the  facilities  offered  by  such  de- 
fendants. 

[2]  Doubtless,  various  persons  have  carried  passengers  for 
compensation  between  San  Francisco  and  Los  Angeles  in  connec- 
tion with  a  pleasure  or  a  business  trip  between  such  points.  Occa- 
sionally, particularly  during  the  summer  months,  an  individual 
on  his  vacation  desires  to  drive  from  San  Francisco  to  Los  Ange- 
les or  Los  Angeles  to  San  Francisco  and  wishes  to  lessen  the  ex- 
pense of  the  trip.  He  advertises  for  passengers  to  travel  with  him 
and  share  the  expenses.  I  cannot  hold  that  any  one  so  doing  in 
good  faith  is  violating  the  provisions  of  chapter  213,  Statutes  of 
1917,  as  amended,  in  that  they  are  not  holding  themselves  out  as 
engaged  in  the  business  of  transportation  over  a  regular  route  or 
between  fixed  termini.    This,  however,  should  not  be  construed  as 
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authorizing  any  evasion  of  the  plain  terms  of  the  law  by  persons 
seeking  to  engage  in  transportation  business. 

Certain  others  of  these  defendants,  however,  clearly  appear, 
from  the  evidence,  to  have  no  other  means  of  livelihood  nor  are 
they  engaged  in  any  other  business  than  that  of  transportation  of 
passengers  or  property  over  a  r^ular  route  or  between  fixed 
termini,  irrespective  of  the  fact  that  on  infrequent  occasions  there 
may  be  departures  from  said  termini  or  route.  Such  operators 
advertise  in  the  daily  papers  that  an  automobile  is  leaving  at  a 
specified  time  on  a  particular  date  and  when  prospective  passen- 
gers apply  for  transportation,  a  deposit  is  collected,  their  names 
taken  and  grouped  according  to  the  seating  capacity  of  the  auto- 
mobile or  automobiles  scheduled  to  leave  at  the  time  desired. 

[3]  Furthermore,  a  considerable  number  of  individuals  en- 
gaged in  this  class  of  transportation  business  are  not  bonded  and 
passengers  are  not  provided  with  any  protection  against  accident, 
loss  or  damage  due  to  accident  or  negligence  of  the  owner  or  driver 
of  the  automobile.  A  pstrticular  instance  of  this  kind  was  shown 
in  connection  with  the  present  proceeding.  While  this  proceeding 
was  pending  there  were  several  serious  accidents  to  automobiles 
operated  by  individuals  engaged  in  transportation  business  be- 
tween San  Francisco  and  Los  Angeles.  In  one  of  such  accidents 
three  lives  were  lost  Attempts  by  passengers  of  this  automobile 
to  obtain  damages  disclosed  the  fact  that  the  owner  and  operator 
of  such  automobile  had  no  indemnity  insurance  of  any  kind  what- 
soever and  the  passengers  were  obliged  to  look  out  for  themselves 
after  the  accident,  the  operator  claiming  to  be  financially  unable 
to  arrange  for  other  means  of  transportation  from  the  point  of  ac- 
cident to  passengers'  destination  or  to  refund  any  portion  of  the 
through  fare  which  was  collected  in  advance.  This  class  of  trans- 
portation is  extremely  dangerous  in  other  ways,  particularly  due 
to  the  distance  between  termini  which  one  driver  attempts  to 
cover  on  a  single  trip.  In  my  opinion  no  individual,  irrespective 
of  his  experience  in  driving  automobiles,  can  regularly  drive  a 
large  and  heavy  automobile  continuously  for  a  distance  of  ap- 
proximately 500  miles  without  endangering  the  lives  of  his  pas- 
sengers, and  it  is  my  belief  that  in  so  far  as  is  possible  under  the 
provisions  of  chapter  213,  Statutes  of  1917,  as  amended,  such 

methods  of  operation  should  be  eliminated. 
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Considerable  evidence  was  introduced  as  regards  certain  of  tlie 
defendants  herein  who  subsequently  formed  what  they  term 
"Rent  Drivers  Association."  These  defendants,  it  appears,  con- 
duct regular  terminals  at  both  San  Francisco  and  Los  Angelis 
and  operate  under  a  joint  agreement  by  which  advertisements  are 
published  continuously  in  the  daily  papers  at  both  termini,  and 
arrangements  are  made  to  care  for  all  passengers  presenting  them- 
selves for  transportation,  automobiles  of  each  individual  being 
loaded  with  passengers  in  rotation  in  accordance  with  their  arriv- 
al at  either  terminal. 

[4]  As  illustrative  of  their  method  of  operation,  a  day  book 
kept  by  such  association  was  introduced  in  evidence,  showing  the 
following:  The  operators  running  out  of  the  San  Francisco 
terminal  made  92  trips  from  San  Francisco  to  Los  Angeles  dur- 
ing the  period  August  3  to  September  30,  1921.  This  would 
indicate  a  total  of  about  184  trips  in  both  directions  during  tlie 
period  mentioned,  and  while  such  operation  was  conducted  subse- 
quest  to  the  filing  of  the  complaint  in  this  proceeding  and  as  such 
is  not  proper  evidence  as  regards  their  operation  at  the  time  and 
prior  to  the  filing  of  this  complaint,  from  other  evidence  intro- 
duced in  this  case  it  can  be  taken  as  indicative  of  the  operation  of 
the  individuals  as  such  during  the  period  of  time  complained  of. 

[5]  Five  of  the  defendants  herein  named  own  no  automobiles 
and  were  not  actually  engaged  in  the  transportation  of  persons  or 
property  over  a  regular  route  or  between  fixed  termini.  The  evi- 
dence showed,  however,  that  they,  regularly  booked  passengers  for 
transportation  between  San  Francisco  and  Los  Angeles,  accepted 
deposits  for  such  transportation  and  issued  receipts  therefor. 
These  defendants  include  Sol  Davis,  J.  L.  Criswell,  W.  H.  Saun- 
ders, G.  L.  Flowers,  and  IL  C.  Martens. 

Under  the  provisions  of  §  8,  chapter  213,  Statutes  of  1917,  as 
amended,  "every  officer,  agent  or  employee  of  any  corporation, 
and  every  other  person  who  violates  or  fails  to  comply  with,  or 
who  procures,  aids  or  abets  in  the  violation  of  any  provisions  of 
this  act,     ...     is  guilty  of  misdemeanor.     .     .     ." 

It  clearly  appears  that  in  the  conduct  of  their  business  in  acting 

as  agencies  for  carriers,  defendants  herein,  they  were  guilty  of 

violation  of  the  provisions  of  chapter  213,  Statutes  of  1917,  :i.^ 

amended.     It  further  appears  from  the  evidence,  however,  that 
P.U.R.1922C. 
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each  of  the  above  named  defendants  immediately  ceased  such  busi- 
ness upon  being  notified  that  they  were  violating  the  provisions  of 
the  above  named  chapter,  and  I  believe  that  in  so  far  as  they  are 
concerned  the  complaint  should  be  dismissed  with  the  understand- 
ing, however,  that  any  future  violations  of  this  nature  will  be  con-, 
sidered  in  the  same  light  as  that  of  the  principals  who  are  actual- 
ly engaged  in  the  transportation  of  passengers  or  freight. 

[6]  Two  freight  carriers  were  also  made  defendants  in  this 
proceeding,  namely,  the  Ambassador  Transfer  &  Storage  Com- 
pany and  Chester  A.  ^N'elson,  doing  business  under  the  fictitious 
name  of  California  Highway  Express.  The  Ambassador  Trans- 
fer Company,  it  would  appear,  was  regularly  holding  itself  out  as 
being  engaged  in  the  transportation  of  property,  consisting  princi- 
pally of  furniture  and  household  goods,  between  San  Francisco 
and  Los  Angeles,  advertised  in  the  daily  papers  and  accepted  and 
transported  at  fixed  rates  all  such  class  of  commodities  oflFered 
for  transportation. 

The  California  Highway  Express  publishes  a  r^ular  schedule 
of  rates  between  Los  Angeles,  San  Francisco,  Oakland,  and  Sacra- 
mento and  intermediate  points,  and  Mr.  C.  A.  Nelson,  owner, 
testified  that  his  trucks  continuously  operate  between  the  points 
named  whenever  suflScient  tonnage  is  offered  to  make  a  paying 
load. 

The  Commission  held  in  Decision  No.  9599 : 

If  one  engaged  in  the  business  of  automotive  transportation 
could  avoid  the  regulatory  provisions  of  the  law  by  merely  oper- 
ating at  irregular  times,  a  handsome  premium  would  be  placed  on 
poor  service  to  the  public,  for  one  of  the  essentials  of  transporta- 
tion service  is  regularity  of  operation. 

While  such  carriers  do  not  maintain  what  can  be  termed  a 
regular  schedule  nor  do  their  trucks  operate  entirely  through,  par- 
ticularly in  case  of  a  truck  load  destined  Los  Angeles  to  Modesto 
with  a  return  load  Modesto  to  Los  Angeles,.!  do  not  believe  that 
such  operation  in  itself  exempts  them  from  the  provisions  of 
chapter  213,  Statutes  of  1917,  as  amended,  in  view  of  the  fact 
that  they  are  holding  themselves  out  as  being  regularly  engaged  in 
the  business  of  transportation  of  property  for  compensation  over 
a  regular  route  or  between  fixed  termini,  although  it  be  confined 

to  a  particular  class  of  commodities. 
P.U.R.1922C.  31 
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INDIANA  PUBIilC   SERVICS  COMMISSION. 

RE  CITY  OP  CONNERSVILLE. 

[No.  6506.] 

Discritnination  ~  Rates  —  Free  service  ~  Churches  ^  Spools, 

1.  Free  service  to  churches  and  private  and  public  achoola  is  dis- 
criminatory  and  phould  be  discontinued. 

Payment  —  Deposits  —  Meter  charge  —  Water. 

2.  A  municipal  water  plant  should  cancel  a  rule  providing  that 
consumers  may,  at  their  option,  elect  to  take  water  by  meter,  in  which 
case  the  city  should  install  the  meter  at  the  expense  of  the  consumer 
upon  deposit  by  him  with  the  treasurer  of  a  sufficient  sum  to  cover 
the  expense,  for  which  amount  the  city  would  give  credit  at  the  meter 
rate  for  water  furnished;  and  it  should  substitute  therefor  a  rule 
under  which  the  city  may  collect  a  reasonable  charge  for  the  in- 
stallation of  meters,  which  charge  should  accrue  to  the  city. 

Payment  ~  Deposits  —  Municipal  uHiter  plant, 

3.  There  is  no  objection  to  a  rule  filed  by  a  municipal  water 
plant  providing  for  a  deposit  to  guarantee  the  payment  of  bills,  pro- 
viding the  deposit  or  guaranty  is  reasonable  and  gives  the  subscriber 
the  option  of  making  a  ca?h  deposit  or  furnishing  a  written  guaranty; 
in  the  case  of  a  cash  deposit,  the  amount  to  be  returned  when  service 
is  discontinued  with  interest  at  the  rate  of  6  per  cent  per  annum. 

Return  —  Municipal  plants. 

4.  A  municipal  water  plant  should  earn  at  least  enough  to  pay 
its  operating  expenses,  depreciation,  and  annual  retirements  on  the 
funded  debt  and  the  interest  charges  thereon,  provided  the  annual 
retirements  and  interest  charges  do  not  exceed  what  ordinarily  would 
be  considered  a  fair  return  on  a  reasonable  value  of  the  plant  if  oper- 
ated as  a  private  concern. 

Accounting  —  Municipal  ujater  plant  —  Funded  debt. 

5.  The  net  income  from  a  municipal  water  plant  should  be  an- 
nually covered  into  the  general  fund  of  the  city  where  it  would  be 
available  for  retirements  on  the  funded  debt  and  for  the  payment  of 
interest  charges. 

[April  17,  1922.] 

Application  by  a  municipal  water  plant  for  authority  to  in- 
crease ratx^s ;  application  granted,  free  service  discontinued,  and 
rule  requiring  a  deposit  or  guaranty  for  the  payment  of  water 
bills  authorized. 

Appearances:  G.  E.  Johnson,  for  the  city  of  Connersville ; 
J.  M.  Harron,  11.  A.  Wainwright,  M.  L.  Shellhouse,  E.  L.  Rick- 
ert  and  W.  C.  Sutter  for  the  Chamber  of  Commerce. 

By  the  Commission:    On  March  2Y,  1922,  the  city  of  Con- 

P.U.R.1922C. 
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nersville,  Indiana,  filed  ^ith  the  Commission  its  petition  seeking 
an  order  authorizing  petitioner  to  increase  its  rates  for  water 
service  in  the  said  city.  The  petition  is  as  follows :  [Petition  re- 
questing increased  rates  omitted.] 

After  due  notice  the  matter  was  heard  in  the  city  of  Conners- 
ville,  on  April  10,  1922. 

There  was  introduced  in  evidence  an  audit  of  the  books  and 
records  of  the  water  department  of  the  city,  which  audit  was 
made  at  the  direction  of  the  city.  This  audit,  which  was  accepted 
as  correctly  reflecting  the  accounts  and  records  of  petitioner,  sets 
forth  the  income  account  of  petitioner  for  the  years  1919,  1920 
and  1921  as  follows : 

Income  Account, 


Operating  Revenues. 

1919. 

1920. 

1921. 

Commercial  sales 

$14,018.93 
8,024.21 
4,625.00 

$15,388  29 
9,716.65 

$14,647.14 

Industrial  sales 

8,099.92 

Hydrant  rentals 

5,124.99 

Other  hydrant  rentals .' . . . 

40.56 

Operating  Expenses. 
Pumping 

$26,668.14 

1919. 

$26,575.49 

1,747.49 

4.00 

1,061.47 

280.94 

$30,146.62 

1920. 

$38,028.26 

2,361.77 

185.42 

1,959.73 

3.60 

$27,912.61 

1921. 
$29,105.90 

Distribution    

0,649.85 

Commercial    

517.11 

General    

2,109.65 

Undistributed  

383,57 

Depreciation    

$29,059.39 
1,997.88 

$42,538.68 
2,056.58 

$38,666.08; 
547.07 

Total  expenses 

$31,657.27 

S44.595.26 

$39,213.16. 

Net  income   

1  $4,989.13 

1  $14,449.64 

1  $11,300.64 

1  Deficit. 

Petitioner  has  set  up  an  income  account  projected  for  the  year 
1922.  However,  in  this  projection  the  operating  expenses  for 
1921  have  been  used  and  the  revenues  are  adjusted  to  the  proposed 
rates.  This  method  gives  a  gross  income  of  $4,086.06.  The  evi- 
dence shows  that  in  1921  petitioner  consumed  approximately 
2,000  tons  of  coal  which  was  purchased  at  an  average  price  around 
$7.43  per  ton.  This  average  price  includes  a  hauling  charge  of 
$.60  per  ton. 

Eecently  a  private  switch  has  been  constructed  to  the  pumping 

station  and  the  hauling  charge  has  been  eliminated.    Coal  has  db- 

clined  in  price  and  the  evidence  shows  that  coal  is  now  being  laid 
P.U.R.1922C. 
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down  at  $4.35  per  ton  as  against  an  average  price  of  $7.43  for 
1921.  It  seems  safe  to  conclude  that  there  will  be  a  saving  of 
some  $2.50  per  ton  in  coal  or  $5,000  per  year  for  1922.  No  re- 
duction in  labor  charges  is  anticipated  and  as  the  materials  and 
supplies  purchased  is  small  but  little  saving  can  be  effected  in 
that  item. 

If  the  calculations  oi  petitioner  are  correct  as  to  the  annual 
revenue  under  the  proposed  rates  and  allowing  $2,188.28  for  de- 
preciation, the  gross  income  under  the  proposed  rates  would  be 
$9,000.  This  would  produce  a  return  of  6  per  cent  on  a  plant 
value  of  $150,000. 

The  Commission  caused  an  estimate  of  the  value  of  petitioner's 
plant  to  be  made,  which  estimate  of  value  was  introduced  at  the 
hearing  and  is  a  part  of  this  record.  This  shows  the  cost  of  repro- 
duction to  be  $223,860  and  the  present  value  to  be  $201,541  in- 
cluding 12  per  cent  for  engineering  and  superintendence  during 
construction,  omissions  from  inventory  and  contingencies.  To 
the  present  value  should  be  added  $2,000  for  necessary  cash  work- 
ing capital  and  a  sum  of  $20,000  for  going  value.  The  Conmiis- 
sion,  therefore,  finds  that  the  water  works  plant  of  petitioner  is 
reasonably  worth  $225,000  for  rate-making  purposes. 
i'  The  estimated  gross  revenue  of  $9,000  for  1922  would  be  4  per 
cent  on  a  value  of  $225,000  which  is  less  than  reasonable.  How- 
ever, petitioner  desires  to  put  its  service  on  a  metered  basis  as 
rapidly  as  possible  and  as  the  realization  per  1,000  gallons  of 
metered  water  is  greatly  in  excess  of  the  realization  for  each 
1,000  gallons  sold  on  the  flat  rates,  a  changing  from  flat  to  me- 
tered service  will  likely  produce  more  gross  revenue  than  is  esti- 
mated by  petitioner. 

Again,  if  the  service  is  metered  less  water  will  be  pumped  and 
there  will  thus  be  a  considerable  saving  in  operating  expenses. 
Notwithstanding  this  fact  the  Conmiission  believes  that  the  me- 
tered rates  proposed  are  higher  than  they  should  be.  The  pro- 
posed rate  is  $.15  per  100  cubic  feet  for  the  first  1000  cubic  feet; 
$.12  per  100  cubic  feet  for  the  next  2000  cubic  feet  and  $.09  for 
each  100  cubic  feet  for  the  next  3000  cubic  feet,  whereas  the 
average  cost  of  pumping  and  distributing  water  for  1921  was 
$.0708  per  1000  gallons.  A  rate  of  $.15  per  100  cubic  feet  is 
the  equivalent  of  a  rate  of  $.20  per  1000  gallons. 

P.U.R.1D22C. 
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The  proposed  rate  for  from  6,000  to  200,000  cubic  feet  is  $.06 
per  100  cubic  feet  or  $.09  per  1,000  gallons.  The  cost  of  furnish- 
ing water  to  a  subscriber  using  water  in  this  block  is  undoubtedly 
less  than  the  average  and  it  would  appear  that  the  proposed  rate 
for  this  block  is  somewhat  high.  The  Commission  will  prescribe 
metered  rates  more  nearly  in  line  with  the  average  cost  Another 
thing  which  should  have  consideration  in  this  connection  is  the 
apparent  fact  that  the  average  cost  per  1,000  gallons  of  furnishing 
water  in  1922  will  be  somewhat  less  than  for  1921. 

[1]  It  appears  that  a  great  many  churches  in  the  city  of  Con- 
^ersville  are  being  given  free  water  service.  This  practice  should 
be  stopped  and  all  churches  and  private  and  public  schools  should 
be  served  on  the  regular  rates  applicable  to  the  service  rendered 
in  strict  accordance  with  the  schedule  of  rates  and  charges  on 
file  with  the  tariff  department  of  the  Commission. 

[2]  Petitioner  has  also  a  clause  in  its  schedule  of  rates  reading 
as  follows : 

"Any  water  consumer  may,  at  his  option,  elect  to  take  the  wa- 
ter by  meter,  in  which  case  the  city  will  install  such  meter  at  the 
expense  of  the  consumer  upon  deposit  by  him  with  the  treasurer  a 
sum  sufficient  to  cover  the  expense,  for  which  amount  the  city  will 
give  credit  at  the  meter  rate  for  water  furnished." 

This  rule  should  be  cancelled  and  a  rule  established  under 
which  the  city  may  collect  a  reasonable  charge  for  the  installation 
of  meters,  which  charge  should  accrue  to  tho  city. 

[3]  Petitioner  has  also  been  requiring  subscribers  to  make  a 
deposit  to  guarantee  the  payment  of  bills  which  amount  has  been 
credited  to  the  customer  and  allowed  to  be  consumed  in  service. 
There  appears  to  be  nothin^r  in  petitioner's  schedule  authorizing 
such  practice.  However,  there  would  be  no  objection  to  such  a 
rule  if  filed,  provided  the  deposit  or  guarantee  were  reasonable. 
If  such  a  rule  is  filed  it  should  be  strictly  adhered  to  and  should 
give  the  subscriber  the  option  of  making  a  cash  deposit  or  of  fur- 
nishing a  written  guarantee.  In  case  of  a  cash  deposit  it  should 
be  returned,  less  any  unpaid  bill,  when  service  is  discontinued, 
with  interest  at  the  rate  of  6  per  cent  per  annum,  and  the  sched- 
ule should  so  provide. 
P.U.R.1922C. 
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A  statement  of  the  funded  indebtedness  of  the  water  depart- 
ment of  petitioner  is  as  follows : 


Date  of  Issue 

Amt.  of 
Issue. 

Annual 
Retirement. 

Interest 
Rate. 

Outstandings 
12-31-1921. 

Oct.  1,  3010 
April  1,  1011 
Sept.  20,  1920 

$30,000!             $2,000 
30,000j               2.000 
73.000;               3,«00 

4% 
4% 
6% 

$16,000 
13.500 
69.400 

$133,000'             $7,000 

$98,900 

During  the  period  from  1911  to  and  including  1921  there  has 
been  transferred  from  the  general  fund  of  the  city  the  sum  of 
$119,185.59  to  meet  the  operating  expenses  of  the  water  depart- 
ment. However,  prior  to  1918  no  charge  was  made  for  fire  hy- 
drants and  a  charge  of  only  $25  annually  was  made  in  1918, 
which  charge  has  since  been  maintained.  Under  the  proposed 
fire  hydrant  rate  the  city  will  transfer  approximately  $10,000 
annually  to  the  water  works  department  for  fire  hydrant  rentals. 
If  this  would  have  been  a  fair  charge  from  1911  on,  then  the 
total  amount  transferred  from  the  general  fund  to  the  water  de- 
partment is  not  so  greatly  in  excess  of  what  would  have  been  a 
fair  and  reasonable  charge  for  fire  hydrant  rentals  during  the 
period. 

[4,  5]  The  plant  of  petitioner  should  earn  at  least  enough  to 
pay  its  operating  expenses,  depreciation  and  the  annual  retire- 
ments on  the  funded  debt  and  the  interest  charges  thereon,  pro- 
vided the  annual  retirements  and  interest  charges  do  not  exceed 
what  ordinarily  would  be  considered  a  fair  return  on  a  reason- 
able value  of  the  plant  if  operated  as  a  private  concern.  TJie  net 
income  from  the  water  department  should  be  annually  covered 
into  the  general  fund  of  the  city  where  it  would  be  available  for 
retirements  on  the  funded  debt  and  for  the  payment  of  interest 
charges. 

The  Commission  being  duly  advised  in  the  premises  is  of  the 
opinion  and  finds  that  the  present  rates  for  the  water  works  de- 
partment of  petitioner  are  inadequate  and  that  the  rates  herein- 
after set  forth  would  be  reasonable,  just  and  nondiscriminatory. 
P.U.R.1922C. 
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NBTW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

RE  BOSTON  &  MAINE  RAILROAD  et  aL 
[I>-725,  Order  No.  1294.] 

Service  —  Abandonment  —  Boat  huaineae  ^  Railroad  company, 

1.  A  railroad  oompany  »which  has  undertaken  to  operate  a  steam 
boat,  without  charter  provisions  relating  to  such  a  business,  has  the 
right  to  withdraw  from  this  service  in  a  reasonable  way  upon  giving 
reasonable  notice,  regardless  of  whether  the  business  can  or  can  not  be 
operated  at  a  profit. 

Consolidation,  merger,  and  sale  —  Evidence  considered  —  Bueineas 
policy, 

2.  The  authority  of  the  New  Hampshire  Commission  is  limited  to 
seeing  that  the  retiral  of  a  railroad  from  the  boat  business  and  the 
transfer  of  a  boat  to  an  individual  is  done  in  a  reasonable  way,  and 
the  Commission  has  no  power  to  consider  whether  or  not  it  is  a  prudent 
business  step  of  the  railroad. 

Sale  ~  Boat  —  €}umed  hy  railroad  company  —  Buhlie  intereat, 

3.  It  is  in  the  public  interest  to  authorize  the  sale  of  a  boat  by 
a  railroad  to  an  individual  who  desires  and  intends  to  operate  it,  when 
the  railroad  has  expressed  its  determination  to  withdraw  from  service 
if  the  sale  is  not  authorized. 

(Stobbs,  Commissioner,  not  concurring.) 

[April  17,  1»22.] 

Petition  for  authority  to  transfer  a  steam  boat  from  a  rail- 
road to  an  individual  and  for  the  approval  of  a  lease  of  certain 
property;  petition  granted. 

Appearances :  E.  K.  Woodworth  and  Jewett  &  Jewett,  for  the 
Boston  &  Maine  Railroad ;  Fletcher  Hale  for  the  Winnipesaukee 
Lake  Protective  &  Improvement  Association'  and  residents  of 
Alton  and  Center  Harbor ;  William  J.  Britton,  pro  se. 
Lavallee  its  steamboat  Mount  Washington,  so-called,  which  it  has 
transporting  passengers  and  freight  on  Lake  Winnipesaukea 

Gunnison,  Commissioner:  This  is  a  petition  by  the  Boston  & 
Maine  Eailroad  for  authority  to  sell  and  transfer  to  one  Leander 
Lavallee  its  steamboat  Mount  Washington,  so-called,  which  it  has 
operated  during  the  summer  season  for  the  past  fifty  years  in 
transporting  passengers  and  freight  on  Lake  Winnipesaukee. 

At  the  hearing,  of  which  public  notice  was  given,  many  sum- 
mer residents  and  owners  of  property  bordering  upon  the  lake 
appeared  in  opposition.    As  further  evidence  of  opposition,  there 
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was  filed  with  the  Commission  a  written  protest  against  granting 
the  petition,  signed  by  fifty  residents  of  Center  Harbor. 

The  main,  if  not  the  only  objection  to  the  proposed  transfer, 
is  the  belief  that  the  service  is  much  more  likely  to  be  maintained 
if  the  railroad  owns  and  operates  the  boat  than  if  it  is  owned 
and  operated  by  Lavallee,  for  the  reason  that  the  protestants  be- 
lieve Lavallee  to  be  financially  unable  to  make  the  extensive  re- 
pairs which  must  soon  be  made  in  order  to  keep  the  boat  in  an 
operating  condition.  Lavallee,  on  the  other  hand,  states  that  he 
is  able  to  make  these  repairs,  and  contemplates  rebuilding  the 
boat  or  replacing  it  with  one  of  modern  construction  when  neces- 
sary. 

The  railroad  wishes  to  retire  from  the  boat  business,  and  has 
agreed,  subject  to  the  approval  of  the  Public  Service  Commission 
to  sell  the  Mount  Washington  to  Lavallee  and  to  lease  to  him  its 
wharves  at  Center  Harbor,  Wolfeboro,  and  Alton  Bay,  and  to 
grant  him  a  limited  use  of  its  wharf  at  the  Weirs  for  a  term  of 
five  years  with  the  privilege  of  renewal  for  another  five  years. 

The  understanding  and  expectation  is  that  Lavallee  will  oper- 
ate the  boat  as  it  has  been  operated  in  former  years.  Whether 
in  the  long  run  the  boat  will  continue  in  service  depends  entirely 
upon  how  well  it  is  patronized.  If  it  can  be  operated  profitably 
somebody  will  operate  it.  If  Lavallee  hasn't  sufficient  means  to 
do  so,  someone  will  be  found  who  has.  Considerable  evidence 
was  submitted  tending  to  show  that  the  boat  is  such  an  attraction 
on  the  lake  that  property  values  would  depreciate  if  it  were  not 
operated,  and  that  its  discontinuance  would  be  a  detriment  to 
business  in  general  in  the  towns  bordering  on  the  lake.  The 
Mount  Washington  is  licensed  to  carry  1,000  passengers  and  is 
twice  the  size  of  any  other  boat  on  the  lake,  which  is  one  reason 
why  the  protestants  claim  that  it  is  such  a  public  attraction. 
But  it  must  be  borne  in  mind  that  no  one  can  be  obliged  to  oper- 
ute  this  boat  for  sentimental  reasons  or  to  help  other  business 
interests.     Such  service  must  be  voluntary. 

If  anyone  can  operate  the  Mount  Washington  at  a  profit  tiere 
is  every  reason  to  believe  that  Lavallee  can  do  so.  He  is  a  man 
of  considerable  experience  as  a  navigator  on  Lake  Winnipesau- 
kee,  having  in  years  past  been  a  pilot  on  the  Mount  Washington 
for  eight  years  and  captain  of  other  boats  for  thirteen  years.    He 
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is  the  owner  of  three  boats  smaller  than  the  Mount  Washington 
which  he  proposes  to  continue  in  service  on  the  lake.  While  the 
petition  specifically  asks  for  authority  to  transfer  the  boat,  the 
fundamental  question  involved  in  this  case  is, — ^has.  the  state  the 
right,  under  the  circumstances,  to  order  the  railroad  to  continue 
to  operate  the  Mount  Washington.  If  it  does  not  have  this  right, 
then  unless  the  boat  is  transferred  to  someone  who  intends  to 
operate  it,  the  public  may  lose  the  service  entirely.  In  determin- 
ing this  question  it  will  be  helpful  to  briefly  renew  the  history 
of  the  Mount  Washington. 

The  Boston  &  Maine  Railroad  so  far  as  we  can  discover,  was 
never  given  authority  by  its  charter,  or  other  legislative  act,  to 
transport  passengers  and  freight  by  boat  on  Lake  Winnipesaukee 
or  on  any  other  body  of  water.  The  authority  granted  it  by  its 
charter  is  limited  to  rail  transportation.  Nevertheless,  in  1872 
it  had  built  and  placed  in  service  on  Lake  Winnipesaukee,  the 
Mount  Washington.  This  was  done  to  compete  with  a  larger 
boat  operated  on  the  lake  by  the  Concord  &  Montreal  Railroad, 
which  at  that  time  was  a  rival  of  the  Boston  &  Maine  Railroad. 
Since  then  the  two  railroads  have  been  consolidated  first  by  lease 
and  a  few  years  ago  by  merger  and  the  operation  of  the  Concord 
&  Montreal  boat  has  long  since  been  discontinued. 

[1]  The  petitioner,  therefore,  in  retiring  from  the  steamboat 
business  will  be  violating  no  charter  obligations.  Its  duty  to  the 
public  to  operate  the  Mount  Washington  rests  upon  a  different 
basis  than  its  duty  to  operate  its  railroad  lines.  Otherwise  the 
Public  Service  Commission  would  not  have  jurisdiction  in  this 
proceeding  as  the  legislature  has  never  given  the  Public  Service 
Commission  the  power  to  authorize  a  railroad  to  abandon  the 
operation  of  any  part  of  its  system  except  in  two  instances,  which 
do  not  cover  the  territory  in  question.  See  Laws  of  1911,  chap- 
ter 164,  §  26,  as  amended  by  Laws  of  1917,  chapter  82,  §  2  and 
Laws  of  1921,  chapter  139,  §  1. 

In  operating  the  Mount  Washington,  however,  the  railroad  be- 
came a  public  utility  under  the  express  terms  of  the  Public  Serv- 
ice Commission  Act  (Laws  of  1911,  chapter  164,  §  1  (c)  as 
amended  by  Laws  of  1913,  chapter  145,  §  1,  and  Laws  of  1917, 
chapter  76,  §  1),  and  as  such  it  must  submit  to  the  laws  of  rf^- 

lation  applicable  to  those  engaging  in  public  service.  The  rail- 
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road  does  not  attempt  to  escape  its  responsibility  in  this  respect 
by  claiming  its  original  act  in  engaging  in  the  steamboat  business 
was  ultra  vires,  and  such  a  contention,  if  ma<Je,  would  be  unavail- 
ing for  the  reason  that  having  voluntarily  entered  upon  this 
service  it  must  conform  to  state  regulation  for  the  general  public 
good  so  long  as  it  remains  in  the  service.  That  it  has  the  ulti- 
mate right  to  withdraw  from  this  service  in  a  reasonable  way 
upon  giving  reasonable  notice,  we  do  not  question.  See  McDuf- 
,fee  V.  Portland  &  Rochester  Railroad,  52  N.  H.  430,  448,  449; 
Munn  V.  Illinois,  94  U.  S.  113,  126,  24  L.  ed.  77;  Wyman  on 
Public  Service  Corporations  Vol.  1,  §§  316,  317;  Re  Butte 
Elec.  R.  Co.  P.U.R.1920E,  760,  768. 

The  petitioner  did  not  wish  to  run  the  Mount  Washington 
during  the  summer  of  1921.  Wlien  this  information  reached 
the  Commission  it  summoned  the  railroad  before  it  to  show  cause 
why  it  should  not  be  required  to  continue  the  service.  After  a 
full  hearing  at  which  the  public  was-  represented,  the  Commis- 
sion was  of  the  opinion  that  the  railroad  had  failed  to  give  the 
public  sufficient  notice  of  its  intention  to  abandon  this  service, 
and,  therefore,  requested  that  it  be  continued.  The  railroad 
agreed  to  comply  with  the  request  of  the  Conmiission  for  the 
season  of  1921,  without  the  issuance  of  a  formal  order,  but  its 
attorney  then  stated  publicly  that  the  railroad  did  not  intend  to 
run  the  boat  thereafter. 

The  railroad  admits  that  the  net  earnings  for  the  season  of 
1921  were  approximately  $2,400,  but  claims  that  for  a  period 
of  several  years  prior  to  1921  the  boat  has  been  a  losing  venture. 
The  law  is  well  settled  that  a  railroad  or  utility  cannot  be  com- 
pelled against  its  will  to  continue  to  render  public  service  which 
has  been  proved  by  experience  can  only  be  furnished  at  a  finan- 
cial loss.  For  recent  decisions  to  that  effect  reference  is  made  to 
Brooks-Scanton  Co.  v.  Railroad  Commission,  251  U.  S.  396, 
399,  64  L.  ed.  323,  40  Sup.  Ct.  Rep.  183,  P.U.R.1920C,  579; 
Bullock  V.  Florida  ex  rel.  Railroad  Commission,  254  U.  S.  513, 
65  L.  ed.  380,  41  Sup.  Ct.  Rep.  193,  P.U.R1921B,  507.  But, 
regardless  of  whether  the  business  can  or  cannot  be  operated  at  a 
profit,  there  seems  to  be  no  reason  in  principle  why  the  one  fur- 
nishing a  public  service  cannot,  in  a  reasonable  way,  withdraw 

from  it  at  his  pleasure.     The  authorities  first  cited  sustain  this 
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View.  However,  there  have  been  few  cases  of  this  kind  reported, 
as  the  owner  can  usually  find  a  customer  for  his  utility  prop- 
erty who  will  continue  the  business  if  it  can  be  operated  et  a 
profit.  In  those  cases,  therefore,  the  question  of  abandonment  of 
the  service  does  not  arise.  In  this  case,  however,  it  does  arise 
because  the  railroad  states  that  whether  or  not  Lavallee  is  able 
to  continue  the  service  it  intends  to  retire  from  the  business. 
Before  doing  so  permission  should  be  obtained  from  the  Public 
Service  Commission.  This  permission,  however,  cannot  be  with- 
held if  the  railroad  has  done  everything  that  can  reasonably  be 
required  of  it  before  withdrawing  from  the  service. 

Inasmuch  as  the  railroad  has  given  ample  notice  to  the  public 
that  it  will  not  run  the  boat  in  the  future,  has  made  reasonable 
efforts  to  dispose  of  it  to  someone  who  is  willing  to  run  it,  and 
has  finally  found  such  person,  there  appears  to  be  nothing  further 
within  reason  that  can  be  required  of  the  railroad  as  a  prereq- 
uisite to  withdrawing  from  the  service.  The  protestants  did  not 
suggest  any  better  arrangement  that  could  be  made,  but  argued 
solely  that  it  was  in  the  public  interest  to  have  the  railroad, 
rather  than  Lavallee,  own  and  operate  the  boat.  This  argument 
must  proceed  upon  the  theory  that  the  railroad  can  be  kept  in 
the  boat  business  against  its  will,  provided  it  is  in  the  public 
interest  that  the  business  be  continued  by  the  railroad.  But,  as 
previously  stated,  this  cannot  be  done. 

[2]  At  the  hearing  the  protestants  claimed  that  the  operation 
of  the  Mount  Washington  was  more  profitable  to  the  Boston  & 
Maine  Eailroad  than  the  operation  of  its  railroad  lines  in  New 
Hampshire,  and  for  that  reason  the  railroad  should  not  be  per- 
mitted to  sell  the  boat.  Whether  or  not  it  is  a  prudent  business 
step  for  the  railroad  to  abandon  a  portion  of  its  business  which 
is  operating  at  a  profit  is  immaterial.  The  stockholders  have 
voted  to  sell  the  Mount  Washington,  and  the  Commission  has  no 
control  over  its  business  policy.  The  province  of  the  Commission 
is  to  regulate,  not  to  manage.  If  for  any  reason  the  stockholders 
of  the  Boston  &  Maine  Railroad  see  fit  to  cease  running  the 
Mount  Washington,  the  authority  of  the  Commission  is  limited 
to  seeing  that  it  does  so  in  a  reasonable  way.  From  all  the  evi- 
dence in  the  case  we  find  that  it  has  done  everything  that  can 
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reasonably  be  required  of  it  as  a  prerequisite  to  withdrawing 
from  the  boat  business. 

Before  transferring  the  boat,  however,  even  though  the  rail- 
load  may  have  the  legal  right  to  cease  operating  it,  permission 
to  make  the  transfer  must  first  be  obtained  from  the  Public  Serv- 
ice Commission.  This  permission  must  be  given  when  the  trans- 
fer will  "be  for  the  public  good  and  not  otherwise."  See  Laws 
of  1911,  chapter  164,  §  13  (b),  as  amended  by  Laws  of  1913, 
chapter  145,  §  13. 

[3]  Since  the  railroad  cannot  bg  required  to  continue  the  oper- 
ation of  the  Mount  Washington,  it  is  apparently  in  the  public 
interest  to  have  it  owned  by  someone  who  desires  and  intends  to 
operate  it.  In  other  words,  it  is  evidently  in  ihe  public  interest 
to  permit  this  transfer  because  by  so  doing  there  is  at  least  a 
reasonable  chance  of  preserving  a  service  which  might  otherwise 
be  lost  to  the  public. 

It  must  be  borne  in  mind  that  the  Commission  will  have  the 
same  jurisdiction  over  the  new  owner  of  the  boat,  so  long  as  the 
boat  remains  in  service,  that  it  had  over  the  railroad  while  the 
boat  was  operated  by  it.  The  fares  to  be  charged  and  the  service 
to  be  rendered  both  as  to  passengers  and  freight  are  subject  to 
the  supervision  of  the  Public  Service  Commission,*  and  the  Com- 
mission will  make  such  rulings  and  orders  from  time  to  time  as 
may  be  necessary  to  guarantee  to  the  public  reasonable  service 
at  fair  rates.  It  was  stated  by  the  railroad  and  LavaUee  that 
they  will  co-operate  in  arranging  the  train  and  boat  schedules 
so  as  to  best  accommodate  the  public.  As  it  is  for  their  mutual 
interest  to  do  so,  there  is  no  reason  to  think  they  will  not  work 
in  harmony.  If  they  do  not,  the  Commission  may  intervene  in 
behalf  of  the  public  to  see  that  reasonable  service  is  maintained. 

Lavallee  intends  to  give  this  boat  service  his  undivided  at- 
tention. He  states  that  he  expects  to  advertise  extensively  the 
attractions  of  the  lake  portraying  the  Mount  Washington  as  one 
of  the  principal  features,  to  run  more  excursions  than  have  been 
run  in  the  past  few  years,  and  to  make  every  effort  to  stimulate 
travel  on  the  lake.  The  railroad  has  operated  the  boat  as  a  side 
issue  and  in  the  opinion  of  the  protestants  has  not  made  all  out 
of  it  that  it  could  have  made.  It  is  Lavallee's  intention  to  do 
just  what  the  protestants  claim  the  railroad  should  have  done, 
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and  if  he  carries  out  his  intention,  the  public  will  be  better  served 
under  his  ownership  and  management  than  it  has  been  under  the 
ownership  and  management  of  the  railroad. 

For  reasons  given  we  find  it  is  for  the  public  good  that  the 
petition  be  granted,  and  an  order  will  issue  accordingly. 

Worthen,    Commissioner,   concurred;   Stones,   Commissioner, 
did  not  concur. 


MSW  JERSEY  BOARD  OF  PUBLIC   UTILITY  COMMISSIONERS. 

BE  PUBLIC  SERVICE  GAS  COMPANY. 

Return  —  Reasonableness  as  a  whole  —  Gas  system  —  Segregation 
^  Favorable  contract, 

1.  Counties  comprising  a  division  in  which,  on  account  of  the 
existence  of  a  favorable  contract  for  the  purchase  of  gas  from  a  coke 
company,  the  cost  of  production  is  somewhat  less  than  in  otlier  divisions 
of  the  utility's  system,  should  not  on  that  account  be  segregated  for 
the  purpose  of  fixing  rates  when  there  has  been  no  valuation  or  segre- 
gation of  properties  in  all  divisions,  since  it  would  be  unfair  to  allocate 
to  this  division  the  entire  benefit  of  the  favorable  contract,  it  further 
appearing  that  the  divisional  boundaries  are  but  a  few  hundred  feet 
apart  and  that  differences  in  divisional  rates  would  fall  as  often  aa 
two  divisions  might  be  connected  together. 

Return  —  Basis  —  Property  value  —  Capital  stock, 

2.  The  return  of  a  public  utility  should  be  based  upon  the  value 
of  the  property  used  and  useful  rather  than  upon  the  amount  ol 
revenue  which  would  be  necessary  to  pay  a  dividend  upon  stock  and 
fixed  charges  for  rentals  and  bond  issues  of  subsidiary  companiea 
which  have  never  been  investigated  by  the  Commission. 

Valuation  —  Measures  of  value  —  Reproduction  cost  —  Former  valu- 
ation Ufith,  additions, 

3.  The  reproduction  cost  new  in  a  period  of  inflation  is  not  a 
proper  basis  for  valuation  for  the  purpose  of  fixing  a  rate,  although 
Bome  consideration  should  be  given  to  the  allowance  for  appreciation 
of  property  in  view  of  present  economic  conditions;  but  a  former 
valuation  with  the  historical  cost  of  improvements  and  additions,  with 
due  consideration  of  the  question  of  appreciation  and  depreciatron, 
is  the  safer  valuation  to  adopt. 

Taluation  —  Reproduction  cost  —  Trend  prices. 

4.  An  estimate  of  value  based  upon  the  general  trend  of  pricea 
is  a  better  test  than  cost  to  reproduce  on  a  certain  date. 

Return  —  Operating  expenses  —  Oil  contracts  —  Gas  company. 

6.  The   production    costs   of    a   gas    company    which   has    entered 
judiciously   into   an   oil   contract  should   be  based   upon   tlie  contract 
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price,  altliough  it  later  becomes  exceesive  because  of  a  falling  market; 
and,  when  it  is  imposeible  to  secure  a  contract  for  future  needs  at  a 
lower  price,  a  mere  opinion  that  within  five  or  six  months  the  com- 
pany would  be  able  to  secure  a  new  contract  at  a  lower  price  is  too 
conjectural  for  acceptance. 


Betum  —  Operating  expenses  —  G€ls, 

Table  showing  unit  costs  of  gas  production,  p.  601. 
Return  —  Gross  revenues  —  CHjls, 

Table  showing  gross  revenues  of  a  gas  company  per  1000  cubic 
feet  of  gas  produced,  p.  502. 
Return  —  Operating  expenses  —  Gais  —  Loss  in  distHbution. 

Discussion  of  the  relation  of  gas  manufactured  to  gas  sold,  p.  502. 

[March  3,  1922.] 

Investigation  of  rates  charged  for  gas ;  rate  schedule  reduced. 

Appearances:  E.  W.  Wakelee,  Geo.  H.  Blake  and  L.  D.  H. 
Gilmour  for  the  company;  James  F.  Gannon,  Thomas  J.  Bro- 
gan  and  George  L.  Record  for  the  city  of  Jersey  City;  Jerome 
T.  Congleton  and  Jos.  G.  Welber  for  the  city  of  Newark;  Wil- 
liam A.  Kavanaugh  for  the  city  of  Hoboken;  A.  O.  Miller,  Jr. 
for  the  city  of  Passaic;  William  A.  Calhoim  for  the  city  of 
Orange ;  Walter  D.  Cougle  for  the  city  of  Trenton ;  Welcome  W. 
Bender  for  the  Chamber  of  Commerce  of  the  city  of  Elizabeth; 
Clyde  D.  Souter  for  the  town  of  Kearny;  W.  G.  Brandley  for 
the  borough  of  Caldwell ;  W.  P.  Hurley  for  the  town  of  Kutley ; 
J.  W.  Howard  as  a  citizen  of  the  city  of  Newark;  Dr.  W.  6. 
Hanrahan  for  the  Federation  of  Improvement  Associations  and 
the  Rent  Payers  Association  of  Essex  county;  A.  E.  Scheflin 
for  Pensauken  township ;  R.  B.  Lewis  and  H.  0.  Roemer  for  the 
city  of  Paterson;  W.  B.  Gourley  by  M.  Force  for  the  city  of 
Clifton ;  H.  0.  Barrett  for  the  town  of  Harrison. 

'  By  the  Board :  This  is  a  proceeding  initiated  by  the  Board 
to  investigate  the  reasonableness  of  the  rates  charged  by  the 
Public  Service  Gas  Company. 

The  rates  which  have  been  in  effect  since  August  4,  1920, 
are  as  follows:    [Schedule  omitted.] 

Notices  calling  for  a  hearing  for  August  3,  1921,  were  sent 
to  the  company  and  to  the  various  municipalities  served  by  it 
The  notice  set  forth  that  the  hearing  would  be  "on  the  question 
whether  the  ratps  now  being  charged  by  Public  Service  Gas 
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Company  are  just  and  reasonable  and  to  determine  what  rates 
are  just  and  reasonable  and  should  be  fixed  in  the  event  of  its 
appearing  that  the  existing  rates  of  said  company  are  unjust  and 
unreasonable.  Interested  parties  may  be  heard  at  the  time  and 
place  mentioned." 

On  the  return  day  of  the  notice,  August  3,  1921,  for  which 
the  first  hearing  was  set,  the  city  of  Newark  interposed  a  de- 
mand that  the  heat  standard  of  the  gas  supplied  by  the  company 
be  raised.  Counsel  for  the  city  of  Jersey  City  joined  in  this 
demandv  It  thus  became  necessary,  before  the  Board  could 
enter  upon  an  investigation  of  the  rates  charged  for  gas,  that  the 
question  of  the  heat  standard,  which  had  been  settled  by  a  re- 
port of  this  Board  dated  August  4,  1920,  should  be  reinvesti- 
gated. Several  months  were  consumed  in  taking  testimony  as 
to  the  proper  calorific  standard  for  gas  in  this  state,  with  the 
result  that,  by  an  overwhelming  preponderance  of  evidence,  it 
was  established  that  the  standard  fixed  by  the  Board  in  August, 
1920,  was  a  proper  standard.  The  Poard  so  held,  changing  the 
wording  of  the  rule,  however,  so  as  to  bring  about  a  closer  con- 
formity to  the  standard  prescribed  (see  Board's  report  of  No- 
vember 4,  1921).     [Annotation  P.U.R.1922B,  p.  634.] 

In  the  Board's  report  of  August  4,  1920,  it  appears  that  the 
company  made  an  application  at  that  time  for  an  increase  in 
the  rates,  which  it  was  then  charging,  to  $1.55  per  1,000  cubic 
feet.  The  base  rate  allowed  by  the  Board  at  that  time  was  $1.40 
per  1,000  cubic  feet,  based  upon  the  525  B.  T.  U.  standard  of 
gas.  The  question  now  before  the  Board  is  whether  or  not  this 
rate  is  a  just  and  reasonable  rate  under  present  conditions. 

[1]  Since  the  disposition  of  the  gas  standard  case  late  in  1921, 
the  Board  has  been  engaged  in  hearings  in  this  proceeding.  A 
great  volume  of  testimony  and  many  exhibits  were  presented. 
Although  the  case,  as  above  stated,  was  begun  on  the  Board's 
initiative,  the  municipalities  of  Newark,  Jersey  City,  Paterson, 
and  Passaic,  appeared  by  counsel.  The  case  proceeded  along 
two  lines.  One  of  these  lines  was  that  pursued  by  the  munici- 
palities of  Newark  and  Jersey  City  which  presented  testimony 
whicb  it  was  claimed  was  based  upon  costs  of  operation,  includ- 
ing taxes  and  depreciation,  plus  a  rate  of  return  estimated  in 
accordance  with  the  allowance  made  by  the  Board  in  its  report 
P.U.R.1922C. 
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of  August  4,  1920  of  approximately  23  cents  per  1,000  cubic 
feet  for  return  on  capital.  These  municipalities  presented  no 
appraisal  or  valuation  of  the  property  but  based  their  claim  up- 
on the  theory  laid  down  by  the  supreme  court  and  the  court  of 
errors  and  appeals  in  the  case  of  O'Brien  v.  Board  of  Public 
Utility  Commissioners  (92  N.  J.  Law,  pp.  44  &  687,  P.U.R. 
1919B,  865,  105  Atl.  132).  They  claimed  that  the  counties  of 
Essex,  Bergen,  and  Hudson  formed  a  separate  division  of  this 
company's  system  and  that  they  were  entitled  to  a  rate  for  that 
division  in  accordance  with  the  testimony  presented  by  them  as 
to  operating  costs,  operating  revenues,  and  return  on  capital. 
The  other  line  of  proof  pursued  in  the  case  was  that  which  was 
follo\ved  by  the  Board  from  1911  until  the  year  1919,  namely, 
the  establishment  of  a  valuation  in  the  Passaic  division  upon 
which  a  rate  could  be  based. 

The  contention  of  the  cities  of  Newark  and  Jersey  City  that 
the  counties  of  Essex,  Bergen,  and  Hudson  should  be  segregated 
from  the  rest  of  the  system  and  given  a  rate  in  accordance  with 
their  demand  was  strenuously  combated  by  the  counsel  of  the 
Passaic  division  as  well  as  by  the  representatives  of  the  munici- 
palities in  the  Central  and  Southern  divisions  of  the  company's 
system.  It  is  true,  if  a  valuation  of  the  property  in  the  three 
counties  named  be  disregarded  and  a  rate  should  be  fixed  upon 
the  basis  of  the  operating  costs,  as  contended  for  by  the  represen- 
tatives of  these  municipalities,  in  these  three  counties,  a  slightly 
lower  rate  might  be  possible  on  such  a  basis.  It  further  appears, 
however,  that  the  main  reason  for  the  lowej  operating  costs  in 
the  counties  of  Essex,  Bergen,  and  Hudson  is  the  existence  of  a 
contract  between  the  company  and  the  Seaboard  By-Products 
Coke  Company  under  which  the  gas  company  is  supplied  with 
gas  as  a  by-product  from  the  coke  plant  of  the  former  company. 
Essex,  Bergen,  and  Hudson  claimed  the  whole  benefit  of  the 
saving  to  the  company  effected  by  this  contract,  while  the  Pas- 
saic division  and  the  Central  division  and  Southern  division 
demand  that  the  benefits  from  this  contract  shall  be  proportion- 
ately distributed  to  them  as  a  part  of  the  entire  system  of  this 
company. 

The  iirst  question  for  the  Board  to  determine,  then,  is  wheth- 
er or  not  the  counties  of  Essex,  Bergen,  and  Hudson  shall  bo 
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given  a  divisional  rate  or  whether  the  rate  shall  be  a  company- 
wide  rate.  We  are  of  the  opinion  that  at  this  time,  when  no 
appraisal  of  the  property  in  any  of  the  divisions  other  than  the 
Passaic  division  is  before  the  Board,  and  in  view  of  the  prac- 
tice that  has  been  adopted  heretofore,  the  rate  for  the  present 
and  until  snch  time  as  it  may  be  possible  to  obtain  an  appraisal 
of  this  company^s  property  in  toto,  shall  be  continued  as  a  com- 
pany-wide rate.  It  is,  in  our  opinion,  unfair  to  allocate  to  the 
so-called  Essex,  Bergen,  and  Hudson  division,  which  has  been 
set  up  by  the  representatives  of  Newark  and  Jersey  City,  the 
entire  benefit  of  the  Seaboard  By-Products  Coke  Company  con- 
tract The  evidence  shows  that  the  Seaboard  By-Products  Coke 
Company  is  not  owned  or  controlled  by  the  Public  Service  Gas 
Company,  that  it  is  an  independent  company  which  was  estab- 
lished on  the  western  bank  of  the  Ilackensack  river  for  the  pro- 
duction of  coke,  a  by-product  of  which  is  gas.  If  the  Public 
Service  Gas  Company  did  not  secure  the  benefit  of  the  contract 
with  the  Seaboard  By-Products  Coke  Company,  the  gas  company 
would  be  compelled  to  maintain  and  operate  additional  gas  plant 
capacity  and  facilities  for  the  purpose  of  supplying  the  counties 
of  Essex,  Bergen,  and  Hudson  and  it  is  apparent  from  the  testi- 
mony in  the  case  that  the  cost  to  these  counties  in  such  event 
would  be  considerably  in  excess  of  that  which  it  is  claimed  is 
allocable  to  them,  by  the  representatives  of  Newark  and  Jersey 
City,  because  of  the  existence  of  this  contract.  It  further  ap- 
pears that  the  divisional  boundaries  of  the  Passaic  division  and 
the  so-called  Essex,  Bergen,  and  Hudson  division  as  the  latter 
lias  been  set  up  by  the  representatives  of  Newark  and  Jersey 
City,  are  but  a  few  hundred  feet  apart.  If  this  case  is  to  be 
decided  upon  the  principle  that  each  division  is  entitled  to  its 
separate  rate,  then  although  it  appears  that  the  cost  in  the  Pas- 
saic division,  which  obtains  none  of  the  gas  from  the  Seaboard 
By-Products^  Coke  Company  plant,  is  approximately  five  cents 
a  1,000  cubic  feet  higher  than  the  cost  of  the  gas  in  the  Essex, 
Bergen,  and  Hudson  division  which  enjoys  the  benefit  of  the 
contract  in  question,  this  differentiation  would  be  wiped  out  by 
the  building  of  a  few  hundred  feet  of  gas  main  to  connect  the 
Passaic  division  up  with  the  Essex,  Bergen,  and  Hudson  divi- 
sion.   Thus  the  divisional  rate  would  fall  as  often  as  two  divi- 
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sions  might  be  connected  together.  We  know  of  no  reason  why 
the  Passaic  division  could  not  demand  that  it  be  coupled  up  with 
the  district  created  for  Essex,  Bergen,  and  Hudson  counties, 
nor  why  the  Central  and  Southern  divisions  should  not  claim 
that  there  should  be  an  extension  of  the  mains  supplying  the 
Essex,  Bergen  and  Hudson  division  to  their  divisions  so  as  to 
give  them  the  benefit  of  this  contract. 

[2]  The  Board  has  concluded,  therefore,  to  continue  for  the 
present  the  practice  of  a  company-wide  rate  and -it  will  use  as 
the  basis  of  its  conclusions,  as  has  been  the  practice  heretofore, 
the  valuation  of  property  and  the  operating  costs  and  revenues 
of  the  Passaic  division.  The  contention  is  made  by  the  company 
that  the  Board  must  not  only  allow  it  a  fair  rate  of  return  on 
the  value  of  the  property  found  by  the  Board  in  this  proceeding, 
but  that  if  in  the  event  that  such  valuation  and  rate  of  return 
do  not  provide  a  suflScient  sum  to  enable  it  to  pay  its  fixed  charges 
and  8  per  cent  upon  its  capital  stock  we  should  allow  such  addi- 
tion as  will  enable  the  company  to  pay  the  said  fixed  charges  and 
8  per  cent  return  on  its  stock.  We  do  not  accept  this  view.  It 
was  not  the  principle  upon  which  the  Passaic  gas  case  was  orig- 
inally decided.  That  case  held  that  the  rate  of  return  should 
be  based  upon  the  value  of  the  property  used  and  useful  in  what 
was  known  as  the  Passaic  division,  and  nothing  is  said  therein 
as  to  the  necessity  for  an  allowance  of  a  return  which  would 
enable  this  company  to  pay  8  per  cent  upon  its  stock  and  its 
fixed  charges  for  rentals  and  bond  issues  of  subsidiary  companies 
which  were  never  investigated  by  the  Board.  What  that  case 
decided  was  that  the  company  should  receive  an  8  per  cent  re- 
turn upon  the  value  of  the  property  used  and  .useful  in  the  Pas- 
saic division  and  since  the  report  of  the  Board  in  that  case  on 
December  26,  1912,  the  fixing  of  rates  in  that  division  has  been 
based  upon  an  investigation  of  the  values  and  earnings  and  ex- 
penses of  the  company  therein.  Rates  of  the  company  have 
been  under  consideration  by  the  Board  on  three  occasions  since 
then,  and  in  each  case  the  decision  has  been  based  upon  the  orig- 
inal report  of  the  Board  in  1912,  which  was  approved  by  the 
supreme  court  and  the  court  of  errors  and  appeals  of  this  state. 
We  deem  it  safer  practice  to  follow  the  procedure  which  has 
been  sanctioned  by  over  ten  years'  experience  and  which  has  been 
P.U.R.1922C.  • 
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on  so  many  oocasions  adopted  by  the  Board,  by  the  company,  and 
by  contesting  municipalities  as  the  proper  basis  upon  which  to 
fix  a  rate  for  this  company.  • 

Vodiie  of  the  Property  Used  and  Useful. 

[3]  The  value  of  the  property  used  and  useful  in  the  Passaic 
division  was  originally  determined  by  the  Board  in  1912.  Since 
then,  in  connection  with  rate  adjustments,  it  has  been  brought 
up  to  date  by  adding,  on  each  occasion,  the  actual  cost  of  net 
additions  made  up  to  that  time.  In  Table  I.,  we  have  again 
brought  the  value  up  to  date  by  the  same  method. 

Mr.  Forstall,  an  expert  produced  by  the  company,  submitted 
a  new  valuation  based  upon  cost  to  reproduce  new  as  of  the  end 
of  the  year  1921.  This  valuation  is  based  in  large  degree  upon 
the  abnormal  prices  brought  about  by  the  World  War  and  it  is 
to  be  noted  that  he  does  not  allow  any  deduction  for  deprecia- 
tion, beyond  mere  deferred  maintenance.  We  do  not  believe 
that  reproduction  cost  new  in  such  a  period  of  inflation  is  a 
proper  basis  for  valuation  for  the  purpose  of  fixing  a  rate,  al- 
though we  are  of  the  opinion  that  some  consideration  should  be 
given  to  the  allowance  for  appreciation  of  a  company's  property 
in  view  of  present  economic  conditions.  Where,  however,  as  in 
this  case,  the  Board  has  a  valuation  made  by  itself,  as  was  done 
in  1912,  and  has  the  historical  cost  of  the  improvements  and  ad- 
ditions made  since  that  time,  we  are  of  the  opinion  that  this 
kind  of  valuation  is  the  safer  to  adopt  and  is  fortified  by  author- 
ity of  the  courts  and  Commissions.  We  have,  therefore,  con- 
chided  to  use  the  valuation  as  heretofore  found  by  the  Board 
with  the  actual  cost  of  all  additions  made  since  the  time  such 
valuation  was  found.  In  addition  thereto  we  have  considered 
the  question  of  the  appreciation  and  depreciation  of  this  prop- 
erty, as  will  appear  in  the  following  tables. 

We  do  not  think  it  necessary  to  cite  opinions  at  large  upon 
this  point  The  value  upon  which  a  rate  must  be  found  is  the 
"fair  value."  To  use  the  language  of  Mr.  Justice  Hughes  in  the 
Minnesota  Rate  Cases,  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18.  "The 
basis  of  calculation  is  the  'fair  value'  of  the  property  used  for  the 
convenience  of  the  public."  Values  produced  by  a  world  catas- 
trophy  such  as  the  recent  war  are  not,  in  our  judgment,  the  "fair 

value"  which  the  court  had  in  mind. 
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As  referee  in  the  Brooklyn  Borough  Gas  case,  Ex-Supreme 
Court  Justice  Hughes  said  (P.U.R1918F,  335) : 

"To  base  rates  upon  a  plant  valuation  simply  representing  a 
hypothetical  cost  of  reproduction  at  a  time  of  abnormally  high 
prices  due  to  exceptional  conditions,  would  be  manifestly  un- 
fair to  the  public,  and  likewise  to  base  rates  upon  an  estimated 
cost  of  production  far  lower  than  the  actual  bona  fide  and  pru- 
dent investment  because  of  abnormally  low  prices,  would  be  un- 
fair to  the  company." 

[4]  It  is  our  opinion  that  an  estimate  of  value  based  upon 
the  general  trend  of  prices  is  a  better  test  than  cost  to  reproduce 
on  a  certain  date.  The  following  table,  designated  Table  I.,  will 
show  what,  for  the  purposes  of  this  report,  we  will  term  his- 
torical cost,  meaning  thereby  the  valuation  found  by  the  Board 
in  1912,  plus  additions  and  betterments  at  actual  cost  since  that 
time.  Table  II.  will  show  a  valuation  of  the  property  based, 
in  our  judgment,  upon  the  general  trend  of  prices,  being  a  check 
on  Table  I.,  and  showing  appreciation  of  value  according  to  the 
Bureau  of  Labor  statistics  trend  curve.  Depreciation  has  been 
deducted  in  Table  II.  on  the  basis  used  by  Dr.  Maltbie,  an  ex- 
pert produced  for  the  municipalities. 

In  Table  I.  it  will  be  noted  that  no  depreciation  other  than 
the  item  of  $132,856,  accumulated  reserve,  has  been  deducted 
from  the  value  of  the  property  as  fixed  in  1911  with  additions 
since.  If  we  are  to  assume  the  same  depreciation  for  Table  I. 
as  we  have  set  up  in  Table  II.  according  to  the  testimony  of  Dr. 
Maltbie,  namely  $881,332,  and  the  same  appreciation  as  in 
Table  II.  namely^  926,000,  the  other  figures  remaining  the 
same,  the  valuation  of  the  property  in  Table  I.  would  run  to ' 
approximately  $6,584,00  as  against  the  valuation  of  $6,490,520 
shown  in  Table  II.  This  difference  is  due  to  the  fact  that  in 
Table  I.  the  war  time  additions  were  included  at  war  time  prices 
and  to  some  extent  would  be  a  duplication  of  the  allowance  for 
appreciation.  We  have  concluded  on  the  whole  that  a  value  of 
$6,500,000  is  the  fair  value  of  the  property  in  the  Passaic. 

The  Board's  report  of  August  3,  1920,  which  allowed  the  rate 
of  $1.40  was  based  upon  a  valuation  of  $5,900,000,  which  was 
not  attacked  by  the  company  and  by  accepting  the  benefit  of 
increased  rate  allowed  by  that  report  it  may  be  considered  as 
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acquiescing  therein.  We  must  reject  the  fanciful  claim  of  the 
company  now  that  the  property  is  worth  more  than  double  that 
«um  although  the  actual  cost  of  additions  since  August  3,  1920, 
have  been  less  than  $500,000.     [Tables  omitted.] 

RcUe  Required  to  Support  an  Eight  Per  Cent  Return  on  Value. 

In  order  to  arrive  at  the  appropriate  base  rate  for  gas  sold  in 
accordance  with  the  testimony  developed  in  this  case  based  upon 
the  estimated  operating  expenses  for  1922  the  return  on  capital 
must  be  added  to  the  operating  expenses.  This  will  be  found  in 
Table  III.,  which  follows: 

[Table  showing  required  revenue  of  $2,671,382.99  or  1.2452 
cents  per  M  cubic  feet  sold  omitted.] 

Operating  Expenses  and  Taxes. 

The  set-up  of  the  company  for  operating  expenses  and  taxes 
as  shown  in  Exhibit  0-27  and  that  of  Dr.  Maltbie  on  behalf  of 
the  municipalities,  as  shown  in  Exhibit  P-3,  Table  41,  and  that 
adopted  by  the  Board,  will  be  shown  in  Table  IV.,  which  follows  ; 


Table  IV. 
Operating  Expenses  for  Ensuing  Year  —  Dollars  per  1000  cu,  ft,  sold' 

Year  1922, 


'for 


Company 
Ex.  C-27 

Dr.  Maltbie 
Ex.  P-3-T-41 
Bearranged 

As  found 
By  Board 

Production: 

Fuel    

$0.2150 
0.2971 

Oil    ; 

Total   

0.5121 
0.0917 

Other  items,  net  .  ^ 

Total  production,  net  

$0.6038    { 1  \  $n  .<>».'>n 

$0.6038 
0.0900 
0  0038 

Transmission  and  distrilnition . 

Mnnicinal  street  lifirhtinsr 

0.0954 
0.0038 
0.0670 
0.0186 
0.0636 

0.0700 
0.0040 
0.0630 
0.0180 
(1)    0.0480 

Commercial    

0.0611 

New  business   

0.0170 

General  and  miscellaneous  

0.0636 

Subtotal   

0.8522 
0.0500 

0.7880 
0.0500 

0.8393 

IDepreciation  

0.0500 

Operating  expenses 

0.9022 
0.1402 
0.0100 

0.8380 
0.1200 
0.0060 

0.8893 

Taxes    

0.1300 

Uncollectible  bills   

0.0050 

fievenue  deductions   

$1.0524 

$0.9640 

$1.0243 

Gas  made,  M  cubic  feet 

2,411.000 
2,145,.376 

2,389.620 

Gas  sold.  M  cubic  feet   

2,145,376 

1  Omitting  residuals  credited  in  production,  and  cost  of  residuals  sold  in 
general  and  miscellaneous,  taken  as  balancing  each  other. 
P.U.R.1922C. 
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Table  V,  which  follows,  is  self-explanatory. 

TABLE  V. 

Company's  Eatimate  of  Reaulta  vnder  $1,40  Rate  {Ex.  C-27) ;  Dr.  Ualibie'a 
( Ex.  PS,  Table  41 )  and  the  Board's  Estimate  of  Rate  Required  to  earn 
Eight  per  cent  on  Value, 


Company. 

Maltbie. 

As  found 
by  Board. 

Revenue  deductions  

$1.0524 

$0.0G40 
1  0.0210 

$1.0243 

Credit,  merchandise  and  residuals  . . 

0.O377 

0.0377 

$1.Q147 

0.3703 

Deductions,  net   » 

$0.9430 
0.2340 

$0.9866 

For  return  on  capital 

0.2424 

Averaire  ratio    

$1.3850 
0.0160 

$1.1770 
0.0180 

$1.2290 

For  wholesale  districts  

0.0162 

Total  

•  $1.4000 

$1.1950 
0.0188 

$1.2452 

If  company's  estimate  of  production 
expense  is  taken  by  Dr.   Maltbie, 
add 

Total  on  basis  of  company's  pro- 
duction cost * 

$1.4000 

$1.2138 

$1.2452 

1  Omitting  revenue  from  residuals  sold. 

'The  company  asks  a  minimum  base  rate  of  $1.55;  $1.40  is  the  existing 
base  rate. 

The  company,  in  Exhibit  C-27,  relating  to  the  Passaic  division, 
made  an  estimate  in  detail  for  the  year  1922  of  its  revenue  ex- 
pected to  be  received  tinder  existing  rate  of  $1.40  and  of  the 
operating  costs  of  producing  the  gas  to  be  sold.  The  company 
estimated  that  it  would  require  the  manufacture  of  2,411,000  M 
cubic  feet  of  gas  to  sell  2,145,376  M  cubic  feet.  An  inspection 
of  the  operating  results  for  the  year  1921  indicates  that  the 
company's  estimate  of  2,411,000  M  cubic  feet  should  be  reduced 
to  substantially  2,389,620  M  cubic  feet,  assuming  the  same 
efficiency  in  1922  as  was  obtained  in  1921.     The  gas  made  in 

1921  was  2,332,037.7  M  cubic  feet  and  the  gas  sold  was  2,093,688 
M  cubic  feet,  or  89.77  per  cent.     The  company's  estimate  for 

1922  assumes  that  it  will  sell  but  89  per  cent  of  the  gas  made. 
In  the  company's  estimate  of  $0.6038  per  M.  cubic  feet  sold 
for  net  production  cost  it  will  have  the  benefit  of  this  extra  0.77 
per  cent  of  gas  not  required  to  be  made. 

[5]  Dr.  Maltbie,  in  Exhibit  P-3,  Table  41,  estimated  that  the 
production  cost  net  would  be  $0.5850  per  M  cubic  feet  sold.  This 
cost  per  thousand  cubic  feet  was  computed  by  assuming  for  the 
first  nine  months  of  1922  that  the  company  would  pay  the  present 
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contract  price  for  its  gas  oil,  and  that  during  the  last  three  months 
of  the  year  1922  the  company  would  be  able  to  secure  a  more 
favorable  contract  for  oil  by  the  terms  of  which  he  estimated 
that  oil  would  cost  $0,065  per  gallon.  On  cross  examination  he 
stated  that  the  difference  in  production  cost  between  his  estimate 
and  that  of  the  company  was  ^nade  up  by  a  reduction  which  he 
presumed  the  company  would  secure  on  oil  used  during  the  last 
three  months  of  the  year  by  the  terms  of  any  new  contract  for 
oil  which  it  might  make.  The  situation  with  reference  to  the 
existing  oil  contract  is  as  follows:  the  company,  in  the  year 
1921,  found  itself  saddled  with  a  contract  for  oil  at  approxi- 
mately $0.13&  per  gallon,  which  was  an  inordinately  high  price 
caused  by  war  conditions.  The  contract  did  not  expire  until 
August  1,  1921,  and  the  company  was  required  under  it  to  take 
oil  up  to  that  data.  In  the  latter  part  of  April,  1921,  the  price 
of  oil  having  fallen  to  approximately  $0,065  per  gallon  in  the 
spot  market,  the  officials  of  the  company,  as  a  matter  of  business 
judgment,  in  order  to  relieve  the  company,  so  far  as  it  might 
lo  possible,  of  the  burden  of  taking  the  high  priced  oil  under  its 
contract  up  to  the  first  of  August,  1921,  effected  a  compromise 
with  the  oil  company  by  the  terms  of  which  the  supply  of  oil 
at  the  high  price  of  $0,185  would  be  discontinued  but  the  price 
fixed  for  all  future  deliveries  of  oil  up  to  July  30th,  1922  would 
be  approximately  $0.0944  per  gallon  (Exhibit  C-4)'.  This  price 
was  some  $0.02  higher  than  the  market,  but  it  was  probably  the 
best  compromise  that  could  be  affected  under  the  conditions 
which  confronted  the  company  and  we  have  no  reason  to  criticize 
the  judgment  of  the  officers  of  the  company  in  making  it  and  we 
ficcordingly  accept  the  company's  contention  that  in  the  Passaic 
division  a  price  of  approximately  $0.0944  was  proper  under  the 
conditions  then  existing.  For  1922,  by  reason  of  freight  adjust- 
ments, the  company  computes  production  cost  on  the  basis  of 
$0.0918  per  gallon.  The  present  oil  contract  under  which  oil 
is  delivered  at  $0.0918  per  gallon  does  not  expire  until  August 
1,  1922.  The  testimony  shows  that,  although  the  price  of  oil 
at  the  present  time  is  lower  than  $0.0918,  the  company  could  not 
obtain  a  contract  at  this  time  from  any  oil  company  capable  of 
supplying  the  ^nount  required  by  this  company  for  delivery  at 
a  date  subsequent  to  August  1st,  1922.  Dr.  Maltbie's  opinion 
i*.U.R.1922C. 
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that  five  or  six  months  hence  the  company  will  be  able  to  secure 
a  new  contract  at  a  price  approximating  $0,065  is  too  conjectural 
for  acceptance.  But  if  it  were  accepted,  the  diiFerence  in  the 
rate  would  be  but  .0188  and  the  Board's  conclusion  would  still 
load  to  the  same  base  rate  as  finally  fixed.  We  are,  therefore, 
taking  the  company's  estimate  fof  production  at  $.6038  per  M 
cubic  feet  sold,  which  Dr.  Maltbie  (testimony,  p.  1305)  ad- 
mitted would  be  correct  on  the  basis  of  the  existing  contract.  If 
and  when  the  company  does  secure  a  contract  for  oil  at  a  lower 
price  than  that  now  being  paid,  the  Board  will  take  judicial 
notice  thereof  and  institute  proceedings  to  make  such  modifica- 
tion as  the  record  might  indicate. 

The  company  makes  estimates  based  on  certain  work  under 
transmission  and  distribution  which  it  expects  will  have  to  be 
done,  but  which  cross  examination  shows  actually  may  not  be 
done.  Dr.  Maltbie,  in  his  set-up  for  these  same  expenses,  makes 
modifications  therein  ba^ed  on  his  judgment.  The  figures  for 
transmission  and  distribution,  municipal  street  lighting,  com- 
mercial expenses  and  new  business,  as  shown  in  the  Board's  set- 
up, are  based  on  the  actual  expenses  for  the  year  1921,  which 
appear  to  the  Board  to  be  fully  competent  to  take  care  of  the 
business  in  1922,  particularly  in  view  of  the  fact  that  prices 
are  likely  to  be  lower,  if  anything,  in  1922  than  in  the  year  1921. 
For  general  and  miscellaneous,  the  Board  accepts  the  company's 
figure  of  $0.0636.  In  all  three  estimates,  the  appropriation  for 
depreciation  is  taken  at  $0.05  per  thousand  cubic  feet,  as  hereto- 
fore determined  by  the  Board.  The  taxes  as  taken  by  the  com- 
pany and  as  set  forth  in  Exhibit  C-27,  aggregate  for  all  property, 
$0.1402,  by  Maltbie  at  $0.1200  and  by  the  Board  at  $0.1300. 
The  uncollectible  bills  are  taken  by  the  company  at  the  arbitrary 
figure  of  $0.01,  by  Dr.  Maltbie  at  $0,006  and  by  the  Board  at 
$0.05, .  the  latter  figure  being  consistent  with  the  company's 
experience  in  the  preceding  years,  adjusted  to  the  change  in  rates. 
The  revenue  deductions  per  M  cubic  feet  sold  shown  by  the  com- 
pany aggregate  $1.0524,  by  Dr.  Maltbie,  $0,964  (subject  to  his 
jissumptions  in  regard  to  the  cost"  of  oil  during  the  last  three 
months  of  the  year)  and  by  the  Board  as  $1.0243. 

It  will  be  seen  from  the  above  Table  V,  that,  in  the  Passaic 

division,  the  cost  of  manufacture  and  distribution  of  gas,  plus 
P.U.R.1922C. 
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a  return  upon  capital,  would  require  by  Dr.  Maltbie's  estimate 
$1.2130  (including  therein  $0.0188,  the  differential  which  he 
deducted  from  production  costs  because  of  a  presumed  more 
favorable  oil  contract  for  the  last  three  months  of  the  year), 
while  the  estimate  of  ihe  Board  is  $1.2452.  Dr.  Maltbie  esti- 
mates taxes  on  the  basis  of  the  allowance  of  a  $1.20  rate.  In  the 
h'ght  of  the  Board's  finding  as  above  shown,  however,  that  the 
base  rate  cannot  be  less  than  $1.2452,  the  allowance  made  by  Dr. 
Maltbie  must  be  increased  in  so  far  as  the  item  of  taxes  is  con- 
cerned. Adjusting  the  taxes  and  the  difference  allowed  for  oil 
as  set  forth  by  Dr.  Maltbie,  we  find  that  instead  of  $1.20  per 
thousand  cubic  feet  as  a  base  rate.  Dr.  Maltbie's  estimate  as 
adjusted  would  run  close  to  $1.22.  The  company  claims  that 
it  should  receive  a  base  rate  of  at  least  $1.35  per  M  cubic  feet. 

Finding  as  we  do  that  a  fair  rate  for  the  Passaic  Division 
should  not  be  less  than  $1.2452,  following  the  usual  practice  of 
the  Board  of  fixing  an  even  figure  as  the  base  rate,  and  following 
also  the  practice  heretofore  pursued  by  the  Board  as  well  as  by 
the  company  which  practice  it  is  insisted  by  the  company,  as 
well  as  representatives  of  the  Central  and  Southern  divisions, 
shall  be  followed*  in  this  case,  namely  that  of  basing  a  state  wide 
rate  upon  the  rate  fixed  for  the  Passaic  division,  we  conclude 
that  a  base  rate  of  $1.25  per  thousand  cubic  feet  for  the  Passaic, 
division,  and  also  throughout  the  territory  supplied  by  the  com- 
pany, is  a  just  and  reasonable  rate. 

Conclusions, 

The  Board,  therefore,  finds  and  determines: 

(1)  That,  by  reason  of  decrease  in  costs,  the  rates  for  metered 
consumption  of  gas  filed  by  the  Public  Service  Gas  Company 
pursuant  to  the  determination  of  this  Board  and  set  forth  in  its 
report  dated  August  4,  1920  (Board's  Reports,  Vol.  VIIT,  p. 
323)  are  no  longer  just  and  reasonable. 

(2)  That  based  on  the  thermal  standard  stated  in  the  Board's 
report  of  November  4,  1921,  effective  December  1,  1921,  the 
following  schedule  of  rates  for  metered  gas  is  just  and  reasonable. 

First  20  M  cubic  feet  per  month  $1.25  per  M. 

Next  30  M  cubic  feet  per  month  1.20  per  M. 

Next  60  M  cubic  feet  per  month  1.15  per  M. 

Next  60  M  cubic  feet  per  month  1.10  per  M. 

P.U.R.1922C, 
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Next  50  M  cubic  feet  per  month   1.03  per  M. 

Next  100  M  cubic  feet  per  month  1.00  per  M. 

Next  500  M  cubic  feet  per  month    0.95  per  M. 

All   over    800  M  cubic  feet  per  month     0.00  per  M. 

(3)  That  this  schedule  of  rates  shall  become  effective  through- 
out the  territory  served  by  the  Public  Service  Gas  Company  for 
gas  consumed  between  the  usual  meter  readings  in  February, 
1922,  and  March,  1922  (usually  known  as  the  March  sales). 

(4)  That  in  other  respects  the  orders  and  requirements  here- 
tofore made  shall  continue  in  full  force  and  effect. 

(5)  That  the  Board  will  retain  jurisdiction  to  the  end  that 
changes  and  modifications  in  the  above  schedule  of  rates  may 
be  made  as  and  if  conditions  as  indicated  by  operating  results 
both  as  to  revenue  and  character  of  service  warrant. 

(6)  An  order  will  issue  accordingly. 
Dated,  March  3rd,  1922. 

Board  of  Public  Utility  Commissioners,  By  Jcim  J.  Treacy, 
President. 


NBW  JERSEY  BOARD   OF  PUBIilO  UTIIilTY  GOBfBOSSIONBBS. 

KB  MONMOUTH  COUNTY  WATEB  COMPANY. 

>  Valuation  —  Charges  to  capital  —  Past  losses, 

1.  Deficits  below  an  assumed  fair  rate  of  return  which  might 
have  accrued  since  the  date  of  a  Commission's  investigation  of  utility 
rates  should  not  be  included  as  part  of  the  rate  base  when  at  that 
time  the  Commission  permitted  an  increase  to  meet  the  necessities  of 
the  then  existing  situation. 

Jtetum  —  Reasonableness  —  Attraction  of  capital  —  Extensions. 

2.  A  public  utility  must  be  allowed  a  return  sufficient  to  mable 
it  to  secure  funds  required  to  carry  out  necessary  construction  work. 

Valuation  —  Contemplated  improvements. 

3.  Increased  rates  were  predicated  upon  a  rate  base  including  the 
cost  of  improvements  to  be  completed  during  the  coming  season. 

Return  —  Reasonableness  as  a  whole  —  Separate  municipalities. 

4.  Claims  by  the  representatives  of  one  municipality  served  by 
a  water  system  that  the  proportion  of  the  company's  revenue  derived 
from  the  customers  of  tliat  section  were  considerably  in  excess  •f 
the  proportionate  value  of  its  property  in  that  territory,  were  dis- 
missed, the  Commission  holding  that  no  preferential  schedule  of  rates 
should  be  fixed  or  determined  for  any  particular  portion  of  the  ter- 
ritory as  against  the  balance  of  the  territory  at  that  time. 

[April  1,  1922.] 
P.U.R.1922C. 
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Appuoation  for  iBcreased  water  rates;  increased  rates  au- 
authorixed. 

Appearances :  Theodore  J.  Grayson  for  the  petitioner ;  Ward 
Kremer  for  Bradley  Beach  and  Neptune  City ;  James  D.  Carton 
for  Asbury  Park ;  H.  H.  Dawson  for  Taxpayers  Association  of 
Avon ;.  R.  W.  Stout  for  Nfeptune  township ;  Charles  C.  Cook  for 
borough  of  Avon. 

By  the  Board:  On  September  Iftth,  1921,  the  Monmouth 
County  Water  Company  filed  a  petition  with  the  Board  providing 
for  an  increase  in  certain  of  its  rates.  These  rates  were  sus- 
pended by  order  of  the  board  for  the  full  period  allowed,  the  last 
suspension  order  expiring  April  15, 1922.  Hearings  commenced 
on  November  22,  1921  and  were  continued  from  time  to  time  un- 
til March  21,  1922. 

On  application  of  the  company  an  increase  in  rates  was  allowed 
by  the  Board  effective  August  8,  1919  as  to  private  consumers 
and  on  January  1,  1920  as  to  fire  protection  charges  to  the  mu* 
nicipalities.  In  the  fall  of  1920  the  company  again  petitioned  for 
an  increase  in  rates,  as  a  result  of  which  a  still  further  increase 
was  allowed  as  to  certain  parts  of  the  schedules,  effective  Janu- 
ary 1,  1921.  As  the  original  petition  applying  for  increased 
rates  came  at  a  time  when  costs  were  abnormally  high  due  to  war 
time  conditions,  the  Board  did  not  attempt  to  fix  a  schedule  which 
would  meet  the  company's  claim  for  a  7  per  cent  return,  but  al- 
lowed such  an  increase  as,  in  its  opinion,  in  view  of  all  the  cir- 
cumstances, was  justified. 

Valuation. 

The  company  placed  in  evidence  a  new  estimate  of  property 
value  based  upon  averages  for  several  years  which  included  the 
war  time  period. 

In  the  report  of  this  Board  dated  August  8,  1919,  the  Board 
fixed  the  value  of  the  property  for  the  purpose  of  determining 
rates  at  $512,427,  this  being  made  up  as  follows: 

PUnt  and  system $447,427 

Working  capital   10,000 

Intangibles    65,000 

Total    $512,427 

P.U.R.1922C. 
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In  the  present  case  the  company  submitted  a  valuation  made  up 

by  taking  the  value  a?  determined  by  the  Board  in  1W9   $512,427.00 

And  adding  to  that  the  cost  of  additions  to  the  plant  from 
August  1,  1919  to  July  31,  1921,  amounting  to »...       48,961.42 

Making  a  total  value  of  $561,388.42 

To  this  the  company  has  added  the  deficit  below  a  7  per  cent 

return  for  the  period  from  August  1,  1919  to  July  31,  1921  . .       40,595.59 

This   gives   a    total    of    (Exhibit    P-13)     $601,98101 

By  a  somewhat  different  method  of  figuring  the  company  has 
also  reached  a  total  of  (Exhibit  P-12)    $603,347.60 

[1]  As  already  stated,  owing  to  the  prevalence  of  unusual  costs 
for  construction  and  operation,  the  Board  declined  to  fix  a  sched- 
ule of  permanent  rates  at  the  time  of  the  original  inquiry.  It 
did,  however,  permit  an  increase  to  meet  the  necessities  of  th* 
then  existing  situation.  The  Board  will,  therefore,  not  approve 
of  the  inclusioh  of  deficits  below  an  assumed  fair  rate  of  return 
which  may  have  accrued  'since  the  date  wh^i  the  Board  made  its 
first  investigation  of  the  company's  rates. 

During  the  pendency  of  these  proceedings  it  has  become  appar- 
ent that  the  company  has  for  a  number  of  years  failed  to  make  a 
number  of  additions  and  improvements  to  its  plant  and  system 
required  for  proper  service,  notwithstanding  frequent  attempts 
on  the  part  of  the  municipal  representatives  to  induce  it  to  make 
such  improvements.  The  estimates  of  cost  of  the  proposed  im- 
provements range  between  $156,000  and  $200,000, 

[2]  At  the  concluding  hearing  in  this  matter  on  March  21st, 
the  company  indicated  its  willingness  to  improve  its  system  but 
contended  that  it  had  been  unable  to  provide  these  added  facilities 
due  to  its  inability  to  finance  such  improvements  under  its  pres- 
ent financial  condition  which  has  resulted  from  the  present  sched- 
ule of  rates.  The  undisputed  proof  show-s  that  the  revenue  of  the 
company  is  insufiicient  to  enable  it  to  finance  added  improvements 
and  if  it  is  to  perform  its  public  duty,  it  must  be  able  to  obtain 
the  funds  required  to  carry  out  this  work.  Mr.  Roth,  for  the  com- 
pany, stated  that  if  the  rates  as  filed  were  allowed  to  become  effec- 
tive for  the  period  commencing  April  1,  the  company  wOuld  im- 
mediately proceed  with  the  installation  of  additions  to  its  plant 
absolutely  necessary  for  proper  service  during  the  coming  sum- 
mer. These  include  additions  to  the  filter  plant,  a  standpipe  in 
West  Asbury  Park,  and  a  wash  water  tank  to  be  located  at  the 
pumping  plant  at  Jumping  Brook.     The  estimated  cost  of  these 

P.r.R.1922C. 
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extensions  is  approximately  $42,000,  and  the  work  is  to  be  com- 
pleted and  in  readiness  for  use  during  the  coming  summer. 

[3]  The  value  upon  which  rates  for  the  coming  summer  should 
be  predicated  must  include  the  cost  of  the  improvements  com- 
pleted for  use  this  summer.  We,  therefore,  have  as  a  basis  for 
determining  the  rates,  the  following: 

Board's  value  of  present  plant $561,388.42 

Cost  of  improvements  named  above,  about  to  be  installed 42,000.00 

Basis  for  rates  for  the  season  of  1922 $603,388.42 

Representatives  of  the  municipalities  stated  that  they  would 
interpose  no  objection  to  the  filed  rates  becoming  effective  pro- 
vided the  improvements  referred  to  were  completed  in  time  to  use 
this  summer. 

Before  approving  the  plan  of  the  company  and  allowing  the 
rates  to  be  filed,  a  study  has  been  made  by  the  board  of  the  exhib- 
its in  this  case  showing  the  effect  of  the  proposed  rates.  Exhibit 
P-11  as  corrected  shows  that  the  schedule  of  rates  as  filed  would 
produce  a  gross  revenue  of  approximately  $104,860.  A  7  per 
cent  return  on  the  value  fixed  above  is  $42,237.  The  actual 
operating  expenses  and  taxes  for  the  year  1921  were  $66,783 
and  if  we  assume  that  the  operating  expenses  and  taxes  for  1922 
will  be  the  same  as  for  1921  we  find  the  amount  of  revenue  neces- 
sary to  produce  a  7  per  cent  return  as  $109,020.  Assuming  the 
company's  estimates  as  to  operating  costs,  are  reasonably  correct, 
it  would  appear  that  the  filed  rates  will  fail  to  produce  a  7  per 
cent  return  by  approximately  $4,000,  or  in  other  words,  will 
produce  about  6.3  per  cent  on  the  value  fixed  above. 

[4]  On  the  day  of  the  last  hearing  the  mayor  of  Asbury  Park, 
C.  E.  F.  Hetrick,  appeared  and  claimed  that  a  large  number  of 
the  residents  of  West  Asbury  Park,  who  were  customers  of  the 
water  company,  were  being  treated  unfairly,  in  that  the  propor- 
tion of  the  company's  revenue  derived  from  these  customers  was 
considerably  in  excess  of  the  proportionate  value  of  its  property  in 
this  territory.  The  claims  of  mayor  Hetrick  were  disputed  by 
representatives  of  the  other  municipalities,  and  the  water  com- 
pany. The  allocation  of  charges  to  the  different  classes  of  cus- 
tomers of  a  water  company  is  not  a  matter  of  exact  determination. 

The  Board  is  of  the  opinion  that  no  preferential  schedule  of  rates 
P.U.R.1922C. 
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should  be  fixed  or  determined  for  any  particular  portion  of  the 
territory  as  against  the  balance  of  the  territory  at  this  time. 

ConcliLsions, 

After  full  consideration  of  all  the  testimony  in  this  case,  in 
view  of  the  statement  by  the  company  of  its  intention  to  complete 
certain  necessary  improvements  in  time  for  use  this  coming  sum- 
mer, and  of  the  statement  by  the  representatives  of  the  munici- 
palities that  under  these  conditions,  they  would  not  oppose  the 
new  rates,  the  order  of  suspension  will  be  vacated  and  set  aside  as 
of  April  Ist  and  the  Board  will  allow  the  rates  filed  to  become 
effective  for  the  quarter  commencing  April  1,  1922.  The  Board 
will  retain  jurisdiction  of  the  matter  with  a  view  to  rescinding 
the  approval  given  at  this  time  in  case  it  later  appears  that  the 
improvements  referred  ix>  above  have  not  been  made  in  time  for 
use  during  the  coming  summer. 


NirW  JERSEY  SUPRKME  COTTRT. 

PUBLIC  SERVICE  RAILWAY  COMPANY 

V. 

BOARD  OP  PUBLIC  UTILITY  COMMISSIONERS,  et  aL 
[—  N.  J.  — ,  116  Atl.  274.] 

Public  utUiHea  —  What  constitutes  —  Automobile  service. 

1.  A  jitney,  the  route  of  which  parallels  upon  the  same  street  the 
line  of  a  street  railway,  is  a  public  utility. 

Certificates  of  convenience  and  necessity  —  Municipal  consent  — 
Automobiles, 

2.  Where  a  person  bought,  after  March  15,  1921,  a  jitney  (which 
was  a  public  utility  under  chapter  149  of  Laws  of  1921),  and  which 
was  operated  on  March  15,  1921,  by  its  prior  owner,  under  a  mu- 
nicipal consent  obtained  prior  to  that  date,  and  the  present  owner, 
after  March  16,  1921,  obtained  a  new  municipal  consent  to  the  opera- 
tion of  the  jitney,  such  consent  is  invalid  until  approved  by  the  Board 
of  Public  Utility  Commissioners  after  hearing  and  determination  upon 
competent  proof  that  such  privilege  is  necessary  and  proper  for  the 
public  convenience  and  properly  conserves  the  public  interests,  as 
required  by  §  24  of  the  Public  Utility  Act  (P.  L.  1911,  p.  384.)  and  the 
mere  fact  that  the  jitney  was  in  operation  by  the  prior  owner  on  March 
15,  1921,  pursuant  to  a  consent  granted  prior  to  that  date,  will  not 
justify  the  board  in  approving  the  new  consent. 

Headnotes  by  the  Court. 

[March  8,  1922.] 
P.U.R.3922C. 
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Cebtiorabi  to  review  a  Cominissioii  order  granting  an  appli- 
cation for  the  approval  of  a  municipal  consent  to  operate  an  auto 
bus ;  order  under  review  set  aside. 

Appearances:  Edmund  W,  Wakelee  of  Englewood,  and  Frank 
Bergen,  of  Newark,  for  prosecutor;  L.  Edward  Herrman,  of  Jer- 
sey City,  for  defendant  Board  of  Public  Utility  Commissioners ; 
Richard  S.  Colfax  and  John  H.  Keynolds,  both  of  Paterson,  for 
defendant  Meola. 

Trenchard,  J. :  On  August  26,  1919,  William  G.  Braem  ob- 
tained municipal  consent  to  operate  an  auto  bus  (commonly  called 
jitney)  on  what  is  known  as  the  Riverside  route  in  the  city  of 
Paterson  pursuant  to  the  "Kates  Act"  (chapter  136,  P.  L.  1916, 
p.  283).  He  operated  the  jitney  accordingly  until  shortly  before 
September  18,  1921,  when  he  sold  the  bus  to  Jacob  V.  Meola. 
The  latter  thereupon  obtained  a  new  municipal  consent  to  the 
operation  of  the  bus,  and  applied  to  the  Board  of  Public  Utility 
Commissioners  for  the  approval  of  such  consent.  The  Board, 
after  hearing,  made  an  order  granting  such  application,  and  that 
order  is  brought  up  for  review  by  this  writ. 

[1,  2]  The  order  is  challenged  upon  the  ground  that  the  Board 
erroneously  granted  the  application  without  determining  the  pub- 
lic necessity  for  the  operation  of  the  bus  upon  the  route  in  ques- 
tion in  the  method  prescribed  by  §  24  of  the  Public  Utility  Act 
of  1911  (P.  L.  1911,  p.  384).  We  are  of  the  opinion  that  the 
point  is  well  taken,  as  will  appear  from  an  examination  of  the 
l)roceedings  and  order  in  question  and  the  statutes  involved. 
The  order  is  predicated  upon  a  policy  announced  by  the  Board 
at  the  hearing  as  follows: 

"The  policy  of  the  Board  in  applications  presented  to  it  will 
be  to  approve  all  licenses  or  permits  granted  by  the  municipalities 
in  renewal  or  substitution  of  all  licenses  or  permits  existing  prior 
to  March  15th,  unless  it  cdn  be  aiBnnatively  shown  that  con- 
ditions pertinent  to  the  consideration  of  the  necessary  factors 
Lave  so  changed  as  to  make  either  an  increase  or  decrease  in 
the  number  necessary.^' 

We  think  that  policy  as  applied  in  the  instant  case  involves 
a  misconstruction  of  pertinent  statutes,  and  is  erroneous. 

Section  24  of  the  Public  Utility  Act  (P.  L.  1911,  p.  384) 
jTovides  that — 

P.U.R.1922C. 
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"Xo  privilege  or  franchise  hereafter  granted  to  any  public 
utility  as  herein  defined,  by  any  political  subdivision  of  this 
state,  shall  be  valid  until  approved  by  said  Board,  such  ap- 
proval to  be  given  when,  after  hearing,  said  Board  determines 
that  such  privilege  or  franchise  is  necessary  and  proper  for  the 
public  convenience  and  properly  conserves  the  public  interests." 

Section  1  of  chapter  149  of  Lslws  of  1921,  p.  390  (being  an 
amendment  of  the  Public  Utility  Act),  provides  that  a  "jitney, 
the  route  of  which  in  whole  or  in  part  parallels  upon  the  same 
street  the  line  of  any  street  railway"  is  a  "public  utility"  and 
subject  to  the  jurisdiction,  supervision,  regulation  and  control 
of  the  Board  of  Public  Utility  Commissioners.  Section  2  of 
that  act  reads : 

^'2.  Nothing  herein  contained  shall  extend  the  powers  of  the 
Board  of  Public  Utility  Commissioners  to  include  any  super- 
vision and  regulation  of,  or  jurisdiction  and  control  over,  the 
operation  of  any  auto  bus,  commonly  called  jitney,  over  its 
I)resent  route,  under  and  in  accordance  with  the  consent  of  the 
municipal  authorities  granted  therefor  prior  to  March  15th, 
1921,  by  the  owner  of  such  consent  on  said  date,  or  under  and 
in  accordance  with  the  renewal  of  such  consent  granted  to  such 
owner  as  aforesaid,  for  further  operation  by  him,  upon  the 
expiration  of  the  time  limit  set  forth  in  such  consent." 

The  latter  section  merely  denies  power  to  the  board  to  super- 
vise the  operation  of  any  jitney  over  its  route  under  a  municipal 
consent  granted  prior  to  March  15,  1921,  *T)y  the  owner  of  such 
consent  on  said  date  or  under  .  .  .  the  renewal  of  such  con- 
stnt  granted  to  such  owner  as  aforesaid,  for  further  operation 
I'.y  him,  upon  the  expiration  of  the  time  limit  set  forth  in  such 
consent." 

It  is  to  be  noted  that  the  defendant  Meola  was  not  the  owner 
of  any  consent  on  March  15,  1921,  nor  is  he  the  holder  of  any 
"renewal  of  such  consent  granted  to  such  owner  as  aforesaid," 
and  this  is  important.  He  became  the  owner  of  the  jitney,  and 
received  municipal  consent,  after  March  15,  1921. 

Xow  the  Board,  after  deciding  that  a  jitney,  the  route  of  which 

parallels  upon  the  same  street  the  line  of  a  street  railway  (such 

as  the  one  in  question),  was  a  public  utility,  and  after  deciding 

that  the  owner's  municipal  consent  was  not  valid  until  approved 
P.U.R.1922C. 
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by  the  Board,  both  of  which  determinations  were  correct,  then 
proceeded,  erroneously  as  we  think,  to  approve  the  consent  with- 
out any  evidence  that  the  privilege  permitted  was  necessary  and 
proper  for  the'  public  convenience,  and  properly  conserved  the 
public  interest,  except  the  fatjt  that  the  auto  bus  was  in  operation 
by  the  prior  owner  on  March  15,  1921,  pursuant  to  a  municipal 
consent  granted  prior  to  that  date. 

The  Board  seems  to  have  substituted  what  it,  mistakenly  as 
we  think,  deemed  to  be  the  legislative  policy  for  its  own  judg- 
ment, based  on  evidence  as  to  the  public  necessity.  It  assumed, 
because  the  legislature  did  not  give  the  Board  jurisdiction  over 
the  operation  o^  jitneys  under  municipal  consent  granted  prior 
to  March  15,  1921,  "by  the  owner  of  such  consent  on  said  date," 
or  under  any  renewal  granted  to  "such  owner,"  that  Meola,  the 
present  owner  of  the  bus  which  he  acquired  after  March  15,  1921, 
and  which  was  operated  on  that  date  by  the  prior  owner  under  a 
consent  granted  prior  to  that  date,  was  entitled  to  an  approval 
of  his  new  municipal  consent  granted  after  March  15,  1921,  re- 
gardless of  change  in  ownership,  unless  it  affirmatively  appeared 
to  the  Board  that  there  was  no  public  necessity  therefor.  We 
think  that  assumption  erroneous.  Neither  Meola  nor  his  bus 
was  excluded  from  the  jurisdiction  of  the  Board  by  the  second 
section  of  the  act  of  1921  above  recited.  As  we  have  pointed  out, 
he  was  not  the  owner  of  such  consent  on  March  15,  1921,  nor 
was  he  the  holder  of  any  renewal  of  such  consent  granted  to  such 
owner,  and  hence  was  not  in  the  protected  class.  It  was  neces- 
sary for  him  to  obtain,  and  he  did  obtain  after  March  15,  1921, 
a  municipal  consent,  and  that  consent  was  not  valid  until  ap- 
proved by  the  Board.  The  exclusion  from  the  jurisdiction  and 
control  of  the  Board  of  such  of  the  jitneys  as  were  in  operation 
prior  to  March  15,  1921,  applied  only  to  such  operation  as  long 
as  the  owner  continued  in  the  business.  Evidently  it  was  the 
intention  of  the  legislature  not  to  disturb  those  then  in  business 
by  imposing  further  conditions  unexpected  by  them,  and  that 
is  easily  understood.  If  the  legislature  has  desired  to  exclude 
from  the  jurisdiction  of  the  Board  the  number  of  busses  in  oper- 
ation on  March  15,  1921,  or  if,  as  suggested,  the  l^slature 
intended  that  the  Board  should  not  comply  with  §  24  of  the 
Public  Utility  Act  so  long  as  the  number  of  busses  was  not  in- 
P.U.R.1922C.  33 
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creased,  it  would  have  been  very  easy  to  have  said  so,  and  that 
it  did  not  do.  The  legislature  has  chosen  to  require  that  a  con- 
sent such  as  that  in  question  shall  be  invalid  until  approved  by 
the  Board  of  Public  Utility  Commissioners  after  hearing  and 
finding  of  public  necessity  and  convenience.  Of  course  that 
finding  must  be  the  independent  judgment  of  the  Board  based 
upon  competent  proof,  and  cannot  depend  upon  the  action  of 
the  municipal  body  granting  the  previous  consent,  for  public 
necessity  does  not  follow  from  that.  The  fact  that  some  one  else 
had  a  municipal  consent  issued  prior  to  March  15,  1921,  to 
operate  this  bus,  does  not  relieve  the  present  owner  of  showing 
public  necessity.  As  we  have  pointed  out>  he  could  not  legally 
operate  his  bus  until  he  had  obtained  municipial  consent,  and 
that  consent  would  not  be  valid  imtil  approved  by  the  Board 
pursuant  to  the  requirements  of  §  24  of  the  Public  Utility  Act, 
and  that,  we  think,  has  not  been  done. 

The  order  under  review  will  be  set  aside,  with  costs. 


PB^TNSYIiVANIA  PUBIilO  SESiVICE  COlfMISSION. 

BE  THOMAS  H.  QUINN. 

[Application  Docket  No.  6588-21.] 

Monopoly  and  eompetUion  —  Automohilea  —  Street  rattwaya, 

A  CommiBsion  would  not  be  justified,  under  the  Public  Service 
Company  Law  and  the  principles  which  protect  the  public  against 
imfair  and  ruinous  competition,  in  granting  a  certificate  for  a  con- 
tinuance of  the  operation  of  a  bus  line  competing  with  existing  trolley 
lines  which  provide  adequate  facilities  for  all  transportation  purposes 
under  existing  and  normal  conditions. 

[February  21,  1922.] 

Application  for  the  approval  of  the  right  to  operate  auto 
busses  for  the  transportation  of  passengers;  application  denied 
and  applicant  ordered  to  cease  and  desist  operation. 

By  the  Commission:  Applicant  in  this  case  established  dur- 
ing the  war  time  period  an  autobus  service  from  Darby,  south- 
ward over  what  is  known  as  the  "Chester  Pike,"  to  Chester,  for 
the  conveyance  of  workmen  to  and  from  industrial  plants  in  the 
city  of  Chester  and  vicinity.    At  the  time  this  service  was  estab- 
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lisbed  and  for  a  considerable  period  afterward,  there  was  ap- 
parently a  real  need  for  transportation  facilities  in  addition  to 
these  of  the  facilities  of  the  existing  steam  and  electric  railway 
carriers.  The  shipyards  and  war  plants  in  the  Chester  industrial 
district  required  all  possible  means  of  transportation  for  thous- 
ands of  workmen  employed  during  that  rush  period. 

Like  numerous  other  carriers  operating  autobus  services  under 
war  time  conditions,  Quinn  did  not  apply  for  or  operate  under  a 
certificate  of  public  convenience  as  the  law  required. 

The  evidence  in  this  case  establishes  that  three  existing  trolley 
lines  between  Darby  and  Chester  provide  adequate  facilities  for 
all  transportation  purposes  under  existing  and  normal  conditions. 
The  Commission  would  not  be  justified,  under  the  Public  Service 
Company  Law  and  the  principles  which  protect  the  public  against 
unfair  and  ruinous  competition,  in  granting  a  certificate  for  a 
continuance  of  the  operation  of  the  bus  line  in  question.  The 
measure  of  public  convenience  involved  in  the  operation  of  this 
and  other  autobus  lines  under  similar  conditions  is  small  in 
comparison  with  the  public  necessity  and  convenience  involved 
in  sustaining  the  service  of  existing  carriers.  If  subjected  to 
unfair  competition,  electric  railway  service  deteriorates  and 
fares  increase  to  a  point  where  public  interest  is  seriously  af- 
fected. 

Therefore  the  application  for  certificate  is  refused  and  an 
order  to  cease  and  desist  operation  will  issue. 

The  Public  Service  Commission  of  the  Conunonwealth  of 
Pennsylvania,  Wm.  D.  B.  Ainey,  Chairman. 


PI^YNSTIiVAXIA  PUBIilO  SERVICE  COMMISSION. 

AMERICAN  PHOSPHORUS  COMPANY 

v. 

YORK  HAVEN  WATER  &  POWER  COMPANY. 

[Complaint  Docket  No.  4060.] 

Ratem  —  Powers  of  Cotntnisaions  —  Contracts  —  Bea8ondblenes8, 

1.  Contracts  fixing  rates  for  public  utility  service  must  yield  to. 
just  and  reasonable  rates  which  have  been  lawfully  posted,  published, 
and   filed   in   the  manner   provided    by   the   Public   Service   Company 
P.U.R-1022C. 
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Law,  and  such  contract  rates   do  not  preclude  the   Commission,  oa 
complaint    or   on    its   motion,    from    inquiring    into   and    determining 
whether  such  filed  rates  answer  the  test  prescribed  by  law. 
Cotntnissians  —  Powers  — >  Con9Htuti<mal  question, 

2.  The  Pennsylvania  Commission,  as  an  administrative  body,  is 
bound  to  assume  the  validity  of  the  statute  under  which  it  exists, 
and  which  defines  its  duties  and  responsibilities',  until  such  time  as  it 
is  otherwise  judicially  advised. 

Bates  —  Reasonableness  —  Burden  of  proof  —  Filing, 

3.  The  burden  of  proof  as  to  unreasonableness  of  rates  resting 
upon  a  complainant  after  the  effective  date  of  a  rate  schedule  was 
held  not  sustained  by  evidence  relating  to  the  history  of  the  utility, 
the  motives  and  considerations  entering  into  a  rate  contract,  and 
evidence  that  the  complainant  was  a  high  load  factor  consumer  and 
had  been  compelled  to  close  his  pla^t  because  of  economic  conditions. 


Bates  —  Reasonableness  —  Ability  to  pay. 

Discussion  of  the  foreclosing  of  a  consumer's  plant  because  ef 
economic  conditions,  as  a  factor  in  determining  reasonableness  of 
electric  rates,  p.  519. 

[March  7,  1922.] 

Complaint  against  the  enforcement  of  electric  rates  exceed- 
ing those  fixed  by  franchise;  complaint  dismissed. 

By  the  Commission:  On  April  14,  1905,  a  contract  was 
entered  into  between  the  York  Haven  Water  &  Power  Company 
and  the  American  Phosphorus  Company,  a  New  Jersey  corpora- 
tion and  predecessor  of  complainant  company,  (a  Pennsylvania 
corporation)  under  which  respondent  undertook  to  supply  elec- 
tric power  for  the  operation  of  the  furnaces  of  the  Phosphorus 
Company  located  at  Cly,  York  county,  in  the  amount  of  260 
horsepower  and  the  Phosphorus  Company  agreed  to  pay  therefor 
$1  per  month  for  each  kilowatt  of  capacity,  whether  used  or  not, 
on  a  minimum  of  250  horsepower  for  ten  months  and  a  monthly 
minimum  of  $250  for  the  remaining  two  months  of  each  year, 
and  to  pay  for  kilowatt-hours  actually  consumed  at  the  rate  of 
$35  per  horsepower  per  year.  The  contract  was  to  continue  in 
effect  from  June  1, 1905,  for  five  years,  subject  to  renewal  by  the 
Phosphorus  Company  for  another  five  years  upon  six  months* 
notice  to  respondent  preceding  the  beginning  of  the  next  term, 
^d  in  like  manner  imtil  1955. 

Prior  to  the  execution  of  this  contract  the  Phosphorus  Com- 
pany had  been  engaged  in  manufacturing  phosphorus  near  Car- 
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lisle,  Cumberland  county,  by  means  of  steam  manufactured  elec- 
tric power.  The  process  being  too  expensive,  the  company  entered 
into  n^otiations  with  respondent  relative  to  locating  the  former's 
plant  at  Cly,  where' they  could  obtain  hydraulic  electric  power. 
Complainant,  after  taking  all  things  into  consideration,  found 
that  its  operating  costs  under  the  rates  submitted  by  respondent 
and  afterwards  incorporated  in  the  contract,  would  compare 
favorably  with  operating  costs  in  other  districts  then  being  con- 
sidered. As  a  result  it  executed  the  contract  above  mentioned 
and  erected  its  plant  at  Cly. 

The  rates  contained  in  the  contract  were  charged  and  collected 
by  the  respondent  under  successive  renewals  in  1905  and  1910. 
In  1917  litigation  arose  involving  interpretation  of  the  contract 
As  a  result  a  supplemental  agreement  was  executed  by  the  par- 
ties whereby  compainant  agreed  to  pay  for  units  consumed  at 
the  rate  of  5.36  mills  per  kilowatt-hour,  a  minimum  charge  of 
$1,750  per  month  for  ten  months,  and  $1,000  per  month  for 
two  months  in  case  complainant's  plant  should  be  shut  down  for 
such  time  during  the  year,  the  original  contract  in  all  other  re- 
spects remaining  in  full  force  and  effect 

In  January  of  1920  complainant  gave  notice  to  the  respondent 
that  it  desired  to  exercise  its  option  of  renewing  the  contract 
This  notice  was  duly  acknowledged,  and  complainant  was  billed 
for  service  under  the  contract  rates  up  to  and  including  June, 
1920.  In  the  latter  part  of  July  respondent  notified  complainant 
that  thereafter  rates  would  be  those  contained  in  the  tariff  sched- 
ule of  respondent  covering  that  class  of  service,  assigning  as 
reason  therefor  the  recent  opinion  of  the  Pennsylvania  Supreme 
Court  that  all  rates  must  be  in  accordance  with  the  filed  tariffs. 
Suburban  Water  Co.  v.  Oakmont,  268  Pa.  243,  P.U.R.1920F, 
810,  110  Atl.  778. 

The  rates  contained  in  schedule  B  of  respondent's  tariff,  ef- 
fective September  1,  1920,  applicable  to  the  service  rendered 
complainant,  result  in  about  an  80  per  cent  increase  over  the  rates 
contained  in  the  contract  Schedule  B  is  a  two  charge  rate: 
First  100  kilowatts  demand  $1.75  per  month  per  kilowatt;  over 
100  kilowatts  demand  $1.25  per  month  per  kilowatt;  a  con- 
sumption charge  for  first  25,000  kilowatt-hours,  11  mills  per 
P.U.R.1922C. 
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kilowatt-hour,  all  over  50,000  kilowatt-hours,  8  mills  per  kilo- 
watt-hour. 

[1]  While  the  complaint  avers  generally  that  "the  said  rates 
as  prescribed  by  the  said  schedule  and  demanded  by  respondent 
from  complainant  for  electric  power  .  .  .  are  as  respects  the 
complainant  unreasonable,  unwarranted,  and  unlawful,  .  .  ." 
the  only  question  pressed  at  the  argument  was  whether  the 
contract  in  question,  including  the  rates  prescribed  therein,  is 
protected  under  the  Constitutions  of  the  United  States  and  of 
Pennsylvania  from  impairment,  the  complainant  asserting  that 
the  Public  Service  Company  Law  cannot  be  construed  as  em- 
powering the  company  to  avoid  the  obligation  of  its  contract, 
and  that  if  the  act  is  so  construed  it  is  unconstitutional  in  that 
the  title  does  not  clearly  express  that  subject. 

The  law  is  now  well  settled  that  contracts  fixing  rates  for  pub- 
lic utility  service  must  yield  to  just  and  reasonable  rates  which 
have  been  lawfully  posted,  published  and  filed  in  the  manner 
provided  by  the  Public  Service  Company  Law,  and  that  such 
contract  rates  do  not  preclude  this  Commission,  on  complaint  or 
on  its  own  motion,  from  inquiring  into  and  determining  whether 
such  filed  rates  answer  the  test  prescribed  by  the  law.  If  the 
filed  rates  under  attack  are  established,  under  evidence  presented, 
to  be  just  and  reasonable,  they  must  stand ;  otherwise  they  fall. 
The  numerous  decisions  of  the  appellate  courts  of  Pennsylvania 
have  so  clearly  settled  this  feature  of  the  controversy  that  it  is 
unnecessary  in  this  proceeding  to  review  them.  They  resolve 
against  the  complaint  the  determination  of  the  question  which 

it  raises. 

[2]  It  was  urged  at  the  argument  by  complainant's  counsel 
with  considerable  emphasis  that  the  Public  Service  Company 
Law,  because  of  deficiency  in  title,  was  unconstitutional  in  so 
far  as  it  would  affect  contract  rates.  It  has  been  the  uniform 
policy  of  this  Commission  to  refuse  to  question  the  plain  provi- 
sions of  the  act  which  gives  it  being.  As  an  administrative  body 
we  are  bound  to  assume  the  validity  of  the  statute  under  which 
we  exist  and  which  defines  our  duties  and  responsibilities  until 
such  time  as  we  are  otherwise  judicially  advised. 

[3]   There  remains  one  further  consideration.    The  complaint 
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was  filed  after  the  effective  date  of  the  increase  and  therefore  the 
burden  of  proof  rests  upon  complainant. 

At  the  hearing  complainant  called  but  one  witness,  the  vice- 
president  and  treasurer  of  the  company,  who  has  been  connected 
with  the  company  since  its  inception.  His  testimony  was  largely 
confined  to  the  history  of  complainant  company,  the  motives 
and  considerations  entering  into  the  execution  of  the  contract, 
and  the  manufacturing  and  marketing  of  complainant's  product. 
The  record  is  silent  on  the  question  of  fair  return,  gross  revenue 
and  rate  structure.  Aside  from  the  contract  itself,  which  is  not 
controlling  in  determining  reasonableness  of  rates  (Duquesne 
Light  Co.  V.  Public  Service  Commission,  77  Pa.  Super.  Ct.  8.) 
there  are  two  main  facts  that  have  some  bearing  upon  the  ques- 
tion of  reasonableness:  (1)  That  the  complainant  has  been 
compelled  to  close  down  its  plant  (2)  That  complainant  is  a 
high  load  factor  consumer. 

While  complainant  has  been  compelled  to  close  down  its  plant 
and  now  threatens  to  cease  business  entirely,  there  is  doubt 
whether  this  condition  is  to  be  ascribed  to  the  increase  in  power 
rates  or  to  prevailing  economic  conditions  in  the  production  and 
marketing  of  phosphorus.  Complainant  has  but  one  American 
competitor.  Prior  to  the  World  War  there  was  a  specific  duty  of 
18  cents  per  pound  on  phosphorus,  which  adequately  protected 
complainant  from  foreign  competition.  In  1913  and  1914,  when 
phosphorus  was  placed  on  the  free  list,  war  demands  kept  com- 
plainant at  capacity  production.  It  now  costs  complainant  to 
manufacture  its  product  under  the  contract  rates,  38  cents  pei 
pound  exclusive  of  overhead  and  selling  expense,  depreciation 
and  return  of  capital.  The  current  market  price  ranges  from  30 
cents  to  35  cents  per  pound,  due  largely  to  the  influx  of  foreign 
importations  under  free  tariff  listing.  Complainant's  American 
competitor  is  successfully  competing  with  the  foreign  product, 
and  any  benefit  that  complainant  might  derive  from  a  protective 
tariff  would  adhere  likewise  to  the  other  American  manufacturer. 
We  are  not  convinced  that  complainant's  shut-down  has  been 
caujBed  solely  by  increased  rates  for  power,  nor  that  such  fact 
even  if  established  would  be  sufficient  in  and  of  itself  to  estab- 
lish a  prima  facie  case  of  unreasonableness. 

The  claim  of  high  load  factor  is  answered  by  the  fact  that  the 
P.U.IL1922C. 
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tariff  schedule  under  consideration  automatically  gives  the  bene- 
fit to  such  consumers,  and  in  that  respect  we  are  governed  by  the 
case  of  Duquesne  Light  Company  v.  Public  Service  Commission, 
supra. 

In  the  light  of  all  the  evidence,  and  considering  that  there  is 
no  testimony  with  respect  to  the  rates  themselves,  we  must  con- 
clude that  complainant  has  failed  to  meet  the  burden  of  proof 
required  by  the  statute,  and  dismiss  the  complaint 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  Wm.  D.  B.  Ainey,  Chairman. 


PENNSYIiVANIA  PUBUC  SERVICE  COMMISSION. 

HA6AN,  INC.  WHITE  LINE  TRANSFER  &  TAXICAB 
COMPANY 

V. 

WALTER  C.  COLDREN. 
[Complaint  Docket  No.  4671.] 

Automobiles  —  Illegal  operations  —  Attempted  evasion  of  penalty. 

A  penalty  for  the  illegal  operation  of  an  automobile  as  a  tazicab 
was  imposed  upon  the  person  in  whose  name  the  vehicles  were  regis- 
tered although  it  was  alleged  that  the  vehicles  had  been  sold  to  another 
person  holding  a  certificate  of  public  convenience  and  necessity  authoriz- 
ing him  to  furnish  taxicab  service,  the  evidence  with  respect  to  the 
lease  or  transfer  being  contradictory  and  indefinite  and  the  lease 
appearing  to  be  a  mere  subterfuge  and  an  attempt  on  the  part  of  the 
respondent  to  escape  jurisdiction  of  the  Commission  and  evade  penalties 
which  might  be  imposed. 

[March  21,  1D22.] 

Complaint  against  a  person  alleged  to  be  operating  motor 
vehicles  illegally;  respondent  ordered  to  forfeit  penalty  as  pro- 
vided by  §§  35  and  36  of  Article  VI  of  the  Public  Service  Com- 
pany Law. 

By  the  Commission:  The  evidence  in  this  case,  in  our  opin- 
ion, establishes,  beyond  the  shadow  of  a  doubt,  that  a  Dodge 
touring  car,  maker's  ^o.  115426,  bearing  auto  r^stration  license 
No.  78646,  a  Ford  sedan,  maker's  No.  2768257,  bearing  auto 
registration  license  No.  78647,  and  a  motor  vehicle,  bearing  auto 
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registration  license  No.  352760  (said  vehicles  being  registered 
in  the  automobile  division  of  the  state  highway  department  in 
the  name  of  the  respondent,  as  owner  thereof)  were  used  and 
operated  as  taxicabs  in  the  transportation  of  persons  in  common 
carriage  in  the  city  of  TJniontown  on  December  15  and  16,  1921 ; 
and  that  at  the  time  these  motor  vehicles  were  operated  in  com- 
mon carriage  they  were  driven  by  the  respondent,  and  the  charges 
made  for  such  transportation  of  persons  were  collected  by  the 
respondent. 

The  respondent  has  set  up  the  defense  that,  on  November  1, 
1921,  he  sold  said  motor  vehicles  to  Ray  B:  Walters,  the  holder 
of  a  certificate  of  public  convenience,  authorizing  him  to  furnish 
taxi  service  in  the  city  of  TJniontown.  This  defense  is  not  well- 
founded  nor  substantiated  by  the  evidence.  The  agreement  of 
November  1,  1921,  executed  by  the  respondent  and  Ray  B. 
Walters,  was  not  an  agreement  nor  bill  of  sale.  It  was  a  lease 
by  Coldren  to  Walters,  for  a  period  of  twenty-eight  months,  of 
the  following  motor  vehicles:  Buick  touring  car,  mptor  No. 
429707,  manufacturer's,  or  factory.  No.  24077;  Dodge  touring 
car,  motor  No.  115426,  manufacturer's,  or  factory,  No.  115426. 
It  will  be  noted  that  the  lease  does  not  cover  the  Ford  sedan, 
maker's  No.  2768257. 

The  testimony  of  the  respondent,  with  respect  to  the  lease,  or 
transfer,  of  his  cars  to  Walters,  is  contradictory,  indefinite,  and 
can  be  given  little  weight  or  consideration.  In  our  opinion,  the 
k'ase  was  a  mere  subterfuge  and  an  attempt  on  the  part  of  the 
respondent  to  escape  the  jurisdiction  of  the  Commission  and 
evade  penalties  which  might  be  imposed  for  the  violation  of  the 
Commission's  order.  The  motor  vehicles  operated  by  the  re- 
spondent as  taxicabs  in  the  city  of  TJniontown  on  December  15 
and  16,  1921,  were  registered  in  the  name  of  the  respondent, 
and  no  transfer  of  the  licenses  was  made  to  Walters  until  Janu- 
ary, 1922.  Walters,  under  his  certificate,  had  no  right  to  operate 
said  motor  vehicles  as  taxicabs,  nor  is  there  any  conclusive  testi- 
mony that  the  fees  and  charges  collected  by  the  respondent  on 
said  dates  were  turned  over  to  Walters,  who  was  not  called  as 
a  witness  by  the  respondent  to  substantiate  the  testimony  of  the 
respondent  or  his  witnesses. 

We  are  convinced,  therefore,  and  find  and  determine  that  the 
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respondent  did,  on  December  15  and  16,  1921,  operate  a  motor 
vehicle,  or  motor  vehicles,  in  the  common  carriage  of  passengers 
within  the  Commonwealth  of  Pennsylvania,  in  violation  of  the 
order  of  the  Commission,  dated  October  28,  1921,  at  Complaint 
Docket  No.  4506 ;  and  for  such  violation  the  following  ordw  is 
made  and  entered  of  record: 

Now,  to  wit,  March  21,  1922,  it  is  ordered  that  Walter  C. 
Coldren,  respondent,  forfeit  and  pay  to  the  Commonwealth  of 
Pennsylvania,  within  fifteen  days  from  the  date  of  the  service 
of  this  order,  a  fine  in  the  amount  of  $100,  being  the  penalty 
for  two  days'  violation  of  the  order  of  the  Commission,  as  pro- 
vided by  §§  35  and  36  of  Article  VI  of  the  Public  Service  Com- 
pany Law. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  Wm.  D.  B.  Ainey,  Chairman. 


UNITBD  STATES  SUPREME  COURT. 

OKLAHOMA  NATURAL  GAS  COMPANY 

V. 

STATE  OP  OKLAHOMA  et  al. 

[No.  37.] 

(—  U.  S.  — ,  66  L.  ed.  — ,  —  Sup.  Ct.  Rep.  — .) 

Ow^sHhUional  law  —  IHie  process  —  Refuf%d  —  Inadequate  aervtee  — 
Natural  gas. 

The  action  of  the  Oklahoma  Commission  in  ordering  a  natural 
gas  company  to  refund  to  consumers  a  portion  of  the  payments  for 
service  during  a  period  when  service  was  inadequate,  does  not  de- 
prive the  utility  of  property  without  due  process  of  law  in  Tiolation 
of  the  Fourteenth  Amendment. 

[March  20,  1922.] 

Error  to  review  a  judgment  of  the  Supreme  Court  of  Okla- 
homa, sustaining  an  order  of  the  Corporation  Commission  of  the 
state,  directing  a  refund  of  from  8  to  25  per  cent  of  bills  rendered 
for  natural  gas;  judgment  affirmed. 

See  same  case  below,  78  Okla.  5,  P.U.R.1920D,  282,  188 
Pac.  338. 

The  facts  are  stated  in  the  opinion. 
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Digitized  by  VjOOQ IC 


OKLAHOMA  NATURAL  GAS  CO.  v.  OKLAHOMA.       623 

Appearances:  Mr.  C.  B.  Ames  for  plaintiff  in  error;  Mr. 
Charles  H.  Ruth,  Marie  S.  Ruth,  and  Mr.  S.  P.  Freeling,  Attor- 
ney General  of  Oklahoma,  for  defendants  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 

Error  to  review  the  judgment  of  the  supreme  court  of  Okla- 
homa, sustaining  an  order  oi  the  Corporation  Commission  of 
the  state,  directing,  on  account  of  the  failure  of  the  gas  com^ 
panics  to  furnish  adequate  gas  service,  a  refund  in  certain  dis- 
tricts of  Oklahoma  City  of  from  8  to  25  per  cent  of  the  hills 
rendered  by  the  companies  during  December,  1917,  and  January, 
1918. 

The  initial  steps  in  the  proceedings  against  the  gas  companies 
were  petitions  filed  before  the  Corporation  Commission  of  the 
atate,  and  numbered  3188,  8192,  and  3197.  They  charged  that 
the  Oklahoma  Gas  &  Electric  Company  was  a  corporation  of 
Oklahoma,  and  was  granted  a  franchise  by  Oklahoma  City  to 
supply  the  latter  and  its  inhabitants  with  natural  gas  for  light, 
heat,  and  power,  and,  as  such  corporation,  exercised  the  right 
of  eminent  domain.  An^  they  alleged  that  the  Oklahoma  Natural 
Gas  Company  was  also  a  corporation  of  Oklahoma  for  the  pur- 
pose of  transporting  gas  from  Cushing,  Oklahoma,  to  Oklahoma 
City,  and  was  under  contract  to  deliver  gas  to  the  pipe  lines  of 
the  Gas  &  Electric  Company. 

The  petitions  represented  various  ways  in  which  the  two  com- 
panies were  deficient  and  delinquent  in  the  execution  of  the 
purpose  of  their  incorporation  in  the  supply  of  gas  at  certain 
times  to  those  entitled  to  be  serv^ed,  and  the  prayers  of  the 
petitions  varied  according  to  the  respective  standpoints  of  the 
petitioners  and  their  conceptions  of  remedies. 

In  No.  3188  it  was  prayed  that  the  companies  reveal  their 
relationship  and  contracts  in  regard  to  supplying  Oklahoma 
City  with  gas,  and  that  the  electric  company  show  the  daily  con- 
sumption of  gas  by  the  city,  the  volume  and  pressure  in  ounces 
necessary  to  provide  adequate  service.  There  was  the  further 
prayer  that  the  companies  be  required  to  provide  and  maintain 
gas  storage  facilities. 

In  No.  3192  it  was  prayed  that  the  electric  company  be  re- 
strained from  forcing  collection  of  gas  bills  before  the  dctermina- 
P.U.R.1922C. 
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tion  of  the  issue  presented,  the  charge  being  that,  notwith- 
standing the  insuflSciency  of  the  gas  supply,  the  company  was 
threatening  to  require  prompt  payment  of  bills,  and,  in  default 
thereof  to  discontinue  service,  and  it  was  threatening  to  do  so. 

In  No.  3197  (it  was  presented  by  the  county  attorney  and  his 
assistants)  the  relief  asked  was  that  the  Commission  take  charge 
and  management  of  the  corporations,  they  being  delinquent  in 
their  duties.  It  was  also  prayed  that  the  companies  be  declared 
in  contempt  of  an  order  of  the  Commission  previously  rendered, 
which  required  such  efficiency  in  the  distributing  systems  as  to 
render  adequate  service,  and  dealt  with  accordingly. 

Separate  answers  were  made  by  the  companies  in  Nos.  3188 
and  3197.    In  No.  3192  the  electric  company  alone  answered. 

Each  company  averred  the  exertion  of  all  means  within  it^ 
power  to  supply  the  needs  a^d  requirements  of  the  city  with 
gas,  and  was  specific  in  the  enumeration  of  its  facilities  and 
powers  and  their  exertion,  and  denied  faults  and  delinquencies. 

The  Corporation  Commission,  by  the  Constitution  and  laws 
of  the  state,  is  given  power  and  authority,  and  is  charged  with 
the  duty,  of  supervising  and  regulating  transportation  companies 
and  other  public  utilities,  and  given  the  same  authority  to  pre- 
scribe rates  which  the  state  might  prescribe  or  make.  And  the 
supreme  court  decided  that  any  of  the  orders  of  the  Commission 
prescribing  rates  and  regulating  the  service  of  such  utilities  are 
as  much  a  law  of  the  state  as  if  enacted  by  the  legislature,  and 
that  a  public  utility,  in  furnishing  natural  gas,  is  as  much  sub- 
ject to  the  provisions  of  such  orders  as  if  they  had  been  made 
an  integral  part  of  the  contract  between  the  consumer  and  the 
public  utility. 

It  was  in  view  of  the  jurisdiction  and  powers  of  the  Commis- 
sion that  the  petitions  in  this  case  were  presented  to  it.  They 
were  consolidated,  and  testimony  taken  for  and  against  them,  and 
the  Commission  set  forth  its  conclusion  in  an  opinion  of  great 
length, — too  long,  we  may  say,  to  make  even  a  summary  of  it 
practicable. 

We  can  only  say  that  the  Commission  found  the  quality  of 
the  gas  deficient,  but  otherwise  found  for  the  companies.  For 
instance,  the  Commission  found  that  storage  facilities  for  a 
1  eserve  supply,  as  prayed,  were  impoesibla    It  found  also  against 
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the  charge  that  the  companies  had  been  guilty  of  n^ligence  for 
failure  to  extend  their  lines  to  other  and  more  abundant  sources 
of  supply.  Indeed,  the  Commission,  intimating  a  doubt  of  its 
power  to  do  so,  refused  to  exercise  the  power  against  the  com- 
panies, circumstances  not  demanding  it. 

The  final  order  of  the  Conmiission  was  that  discounts  of 
various  amounts  from  the  payments  made  by  consumers  in  cer- 
tain districts  (they  were  named)  should  be  allowed.  The  dis- 
count, it  was  ordered,  should  be  applied  to  bills  for  domestic 
consumption  of  gas  only,  and  this  consumption  was  considered 
to  mean  only  gas  used  for  physical  comfort  or  for  cooking  in 
residences. 

The  prayer  in  No.  3197,  that  the  Commission  take  charge  and 
operate  the  property  of  the  Oklahoma  Gas  &  Electric  Company, 
was  denied ;  also  that  fines  for  contempt  be  imposed  was  denied. 

There  were  modifications  of  the  order,  not  necessary  to 
mention.  On  error  to  the  supreme  court  by  the  Oklahoma  Nat- 
ural  Gas  Company  the  order  of  the  Commission  was  affirmed. 

The  supreme  court,  in  its  opinion,  stated  the  points  in  litiga- 
tion, and  said  it  was  not  controverted  that  the  service  was  in- 
adequate ;  the  contention  of  the  gas  company  being  that  "natural 
gas  is  a  commodity  for  which  the  utilities  are  entitled  to  pay- 
ment on  a  quantum  basis,  as  shown  by  meter  readings,  and  the 
adequacy  or  inadequacy  of  service  does  not  enter  into  the  pay- 
ment of  bills."  [78  Okla.  5,  P.U.R.1920D,  282,  188  Pac.  338.] 
The  court  rejected  the  contention,  and  affirmed  the  order  of  the 
Commission,  expressing  its,  the  court's,  understanding  of  it  to 
be  that  it  proceeded  "upon  the  theory  that,  inasmuch  as  the 
maximum  compensation  of  the  gas  company  is  allowed  upon  the 
basis  of  adequate  service,  where  the  service  is  not  kept  to  this 
standard  the  rate  charged  the  public  should  be  graded  in  pro- 
portion to  the  falling  off  in  efficiency."  Stating  a  further  con- 
tention of  the  company  in  resistance  to  the  order  of  the  Com- 
mission, the  court  said  it  seemed  to  be  that  the  company  was 
entitled  to  the  maximum  rate  "regardless  of  the  efficiency  of  the 
service."  The  court  rejected  the  contention,  considering  that 
the  rule  announced  by  the  Commission  was  "entirely  just  and 
reasonable,  provided  a  practical  basis  for  its  application"  could 

*Tbe  established,"  and  the  court  said  it  could  "see  no  insuperable 
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barrier  in  the  way  of  doing''  that.  And  the  court  further  de- 
cided that  the  Commission  had  correctly  solved  the  problem  by 
basing  the  proportion  of  the  maximum  rate  the  company  could 
justly  collect  from  the  public  upon  the  quality  of  the  service 
rendered,  as  well  as  upon  the  quantity  of  gas  furnished.  And 
this  solution  of  the  problem,  the  court  was  of  the  view,  the  evi- 
dence supported. 

The  company  assails  the  reasoning  and  conclusions  of  the  court 
and  Commission,  and  asserts  that  they  penalize  the  company 
^'for  failing  to  supply  gas  which  nature  had  not  produced."  It 
supplied,  is  the  contention,  the  maximum  amount  which  it  could 
produce,  and  the  Commission  found  that  it  was  not  negligent 
in  failing  to  supply  more.  It  is  the  contention,  therefore,  that 
the  order  of  the  Commission,  and  the  action  of  the  supreme  court 
in  sustaining  it,  are  offensive  to  the  Constitution  of  the  United 
States. 

The  contention  is  based  on  a  wrong  estimate  of  the  action  of 
the  Commission  and  that  of  the  court.  Neither  was  based  on 
deficiency  in  the  volume  of  gas,  but  upon  the  failure  of  the  com- 
pany to  transport  it  under  sufficient  pressure  to  render  efficient 
service.  It  was  the  view  of  the  Commission  and  the  court  that 
the  company  owed  efficient  service,  and  for  failing  to  supply  it 
Ihere  should  be  a  deduction  in  the  compensation  charged  in 
jiroportion  to  the  deficiency. 

The  company  assails  both  conclusions  as  depriving  it  of  prop- 
erty without  due  process  of  law.  We  cannot  assent.  Both  the 
Commission  and  the  supreme  court  decided,  construing  the  char- 
ter of  the  company,  that  it,  the  company,  was  required  to  render 
efficient  service,  and  we  concur  in  that  view,  and  that  it  was 
competent  for  the  state  to  compensate  the  deficiency  in  the  service 
• — deficiency  in  the  supply  of  gas — by  a  rebate  of  the  payments 
to  the  company.  The  percentage  of  reduction  and  its  adequate 
relation  to  a  deficiency  in  service  were  necessarily  determined  by 
the  Commission  from  the  case  as  presented  to  it,  and  the  supreme 
court,  upon  consideration,  affirmed  the  determination  as  a  just 
and  supported  relation.  In  the  judgments  of  the  Conmiission 
and  the  court  we  are  unable  to  see  error, — certainly  not  an  in- 
fringement of  the  14th  Amendment. 

We  repeat,  therefore,  the  action  of  the  Commission  and  court 
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was  not,  a3  represented  by  the  company,  a  requirement  of  the 
impossible.  It  was  simply  and  clearly  the  determination  of 
what  the  franchise  of  the  company  required  and  the  obligation 
to  perform  it,  and  the  failure  to  perform  justified  a  reduction 
of  the  fees  charged,  or,  if  paid,  a  proportionate  repayment. 

We  are  not  called  upon,  therefore,  to  review  or  answer  the 
interesting  argument  of  the  company,  based  upon  the  contention 
that  the  order  of  the  Conimission  imposed  upon  the  company  the 
impossible  or  the  unreasonable.  It  imposed,  we  repeat,  the  per- 
formance of  the  service  that  the  gas  company  had  agreed  to 
perform. 

Judgment  affirmed. 

Mr.  Justice  Clarke  took  no  part  in  the  consideration  and  de- 
cision of  this  case. 


UTAH  PUBIilC  UTILITIES   COMMISSION. 

UTAH  LAKE  DISTKIBUTING  COMPANY  et  aL 

V. 

UTAH  POWEK  &  LIGHT  COMPANY. 

[Case  No.  441.] 

Bates  —  Retuondbleness  —  Ability  to  pay  —  Electricity  —  Irrigation 
consumers, 

A  Commission  is  justified,  as  an  emergency  measure,  in  ordering 
an  electric  company  temporarily  to  change,  modify,  and  reduce  rates, 
rules,  and  regulations  in  force  for  the  rendering  of  electric  service 
for  pumping  irrigation  water  when  it  is  shown  that  users  of  irrigation 
are  faced  with  an  emergency  which  they  cannot  meet  and  survive 
unless  they  receive  a  measure  of  financial  relief  from  charges  imposed 
upon  them,  among  which  are  the  charges  for  power. 


Service  —  Electricity  —  Power  for  irrigation. 

Rules   and    regulations   governing   the    furnishing   of    power   for 
irrigation  servicei  p.  632. 

[March  29,  1922.] 

Complaint  against  rates,  rales,  and  regulations  alleged  to  be 

unreasonable;  lower  rates  established  and  rules  and  regulations 

modified. 
P.U.R.19220. 
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Appearances:  Oheney,  Jensen  and  Holman,  W.  H.  FoUand, 
for  Salt  Late  City;  Willey  &  Willey,  Booth,  Lee,  Badger  & 
Rich ;  James  H.  Gardner,  Lehi,  for  complainants ;  John  F.  Mac- 
Lane,  for  defendant. 

By  the  Commission :  The  above  entitled  complaint  was  filed 
with  the  Commission,  June  21,  1921,  and  a  hearing  and  consider- 
ation of  subdivision  "E,"  paragraph  3,  was  had.  Said  sub- 
division "E"  is  directed  at  rule  54-B  of  defendant's  rules  and 
regulations,  wherein  they  requite  complainants  and  others  simi- 
larly situated,  to  deposit  in  advance  one-half  of  the  seasonal 
minimum  guaranty  required  under  said  rate  schedule,  rules  and 
regulations. 

The  matter  was  presented  by  the  attorneys  for  the  complain- 
ants and  the  defendant,  and,  upon  consideration  of  the  same,  it 
was  concluded  and  ordered  in  the  record  that  the  said  rule  be 
modified  so  that  all  bills  against  complainants  for  energy  be  col- 
lected at  the  end  of  each  month. 

A  further  hearing  upon  the -complaint  was  postponed  until 
January  23,  1922,  at  which  time  the  complainants  represented 
that  they  were  corporations,  organized  and  existing  under  the 
laws  of  the  state  of  Utah,  together  with  divers  other  persons  and 
corporations  in  the  state  of  Utah  and  elsewhere,  each  users  of 
power  and  electric  energy  for  pumping  irrigation  water;  that 
defendant  is  a  corporation,  organized  and  existing  under  the  law 
of  the  state  of  Maine,  engaged  in  supplying  electric  energy  and 
power  as  a  public  utility  corporation,  in  the  state  of  Utah,  at 
the  rates  and  under  the  rules  and  regulations  on  file  with  the 
Public  Utilities  Commission  of  Utah,  and,  in  supplying  these 
complainants  with  electric  energy  and  power  required  by  them 
for  the  pimaping  of  water  for  irrigation  purposes,  said  corpora- 
tion is  the  only  source  from  which  complainants  can  obtain 
electric  power  so  required. 

Complainants  further  allege  that  the  rates,  rules  and  regula- 
tions so  required  are  arbitrary,  excessive,  unreasonable,  and  dis- 
criminatory, being  greater  than  the  value  of  the  service  rendered, 
as  well  as  greater  than  the  reasonable  cost  of  furnishing  the  same ; 
that  said  rules  and  regulations  are  unreasonable  and  unjust,  in 
that  the  irrigation  season  ends  September  30th  of  each  year,  and 

that  it  requires  complainants  and  others  to  either  pay  the  charges 
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for  the  whole  season,  as  fixed  by  said  rule,  or  give  notice  by 
April  1st,  designating  the  period  within  which  power  is  desired, 
which  is  impossible  and  impracticable  for  irrigation  users  to  do ; 
that  defendant's  rates,  rules  and  regulations  are  unreasonable 
and  unfair  as  applied  to  these  complainants,  and  that  they  pre- 
vent said  consumers  from  starting  or  discontinuing  pumping  at 
the  beginning  or  end  of  the  calendar  month,  without  being  re- 
quired to  pay  the  demand  or  other  fixed  charges  for  the  full 
month. 

Complainants  represent  further  that,  in  consequence  of  the 
present  power  rates,  together  with  other  costs,  such  as  taxes  and 
labor,  the  continuance  of  such  rates  would  be  oppressive;  that 
they  should  be  suspended  and  the  defendant  required,  until 
further  ordered  by  the  Commission,  to  reinstate  the  schedule  of 
irrigation  power  rates  that  they  were  in  force  and  effect  prior 
to  the  decision  of  the  Commission  in  Case  248,  P.U.E.1921C, 
294,  to  wit:  original  schedule  No.  46. 

Complainants  contend  that  the  irrigation  users  of  power 
should  be  considered  as  a  class  by  themselves ;  that,  by  reason  of 
the  unprecedented  slump  in  farm  products,  the  farmer  is  faced 
with  an  emergency  that  he  cannot  meet  and  survive,  unless  he 
receives  a  measure  of  financial  relief  from  charges  imposed  upon 
him,  among  which  are  the  charges  for  power;  that  since. the? 
decision  of  the  Conmaission  in  Case  248,  which  resulted  in  the 
advanced  rates  for  encfpgy  and  power  to  the  complainants,  the 
value  of  standard  crops,  such  as  oats,  hay,  wheat,  and  sugar 
beets,  has  declined  to  such  an  extent  that  their  value  is  from 
one-third  to  one-half  of  their  price  in  1918,  1919,  and  1920, 
while,  at  the  same  time,  costs,  such  as  labor,  taxes,  machinery, 
and  power  rates,  have  continued  much  the  same ;  that  the  farmer 
has  become  discouraged  and  disheartened,  and,  unless  some  relief 
by  way  of  emergency  be  given,  will  be  unable  to  plant  crops  or 
to  cultivate  and  mature  crops  that  have  been  planted;  that 
certain  provisions  in  the  rules  and  regulations  affecting  irriga- 
tion service,  bear  heavily  upon  the  farmer;  that  complainants 
had  conferred  with  the  defendant  company  concerning  certain 
changes  in  the  rules  and  regulations,  which  the  power  company, 
as  an  emergency  matter,  seemed  willing  to  concede. 

Certain  modifications  and  amendments  to  the  rates,  rules  and 
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regulations  now  existing,  were  submitted  by  the  complainanta 
and  not  opposed  by  the  defendant,  for  the  approval  and  sanction 
of  the  Commission,  part  of  said  changes  and  modifications  being 
submitted  in  Exhibit  "A."  In  support  of  the  justice  of  said 
modifications  that  are  claimed  to  be  necessary  in  giving  some 
relief  at  the  present  time,  testimony  was  submitted  showing  the 
results  realized  from  the  operation  of  the  irrigated  lands  of  the 
complainants,  the  water  being  pumped  by  means  of  power  fur- 
nished by  the  defendant  company.  This  testimony  tended  to 
support  the  allegations  and  contentions  of  the  complainants,  and 
tended  to  establish  the  fact  that  the  complainants  were  in  need 
of  some  relief  and  that  the  relief  afforded  by  such  modifications 
in  the  rates,  rules  and  regulations,  would  be  just  and  equitable, 
at  least  as  an  emergency  measure. 

At  the  close  of  the  testimony  submitted  by  the  complainants, 
the  defendant  company,  by  its  attorney,  stated  that  it  could  not 
admit  that  rates  for  public  utility  service  could  be  based  upon 
the  profits  or  the  lack  of  profits  of  the  consumer  of  the  service, 
and  yet,  there  is  a  principle  recognized  in  the  making  of  rates 
for  public  utility  service,  that  within  certain  limits,  temporarily 
at  least,  rates  may  be  classified  to  some  extent;  but  that  it  would 
seem  improper  for  the  power  company  to  select  one  class  of 
customers  for  its  favor;  yet,  if  a  certain  class  of  consumers  is 
entitled  to  some  special  consideration,  the  Commission,  as  repre- 
sentative of  the  state  of  Utah,  should  take  the  responsibility  of 
saying  so,  dictated  by  what  the  Commission  believes  to  be  a  wide, 
sound  public  policy,  and  is  a  matter  which  must  be  entrusted 
to  the  discretion  and  determination  of  the  Commission. 

The  defendant  company  further  stated  that  the  application 
is  made  for  emergency  relief,  and  the  company,  in  leaving  this 
matter  in  the  hands  of  the  Commission,  desires  to  do  whatever 
it  should  do  in  the  premises  to  help  out  the  situation;  contending, 
however,  that  the  rate  structure,  as  a 'whole,  is  absolutely  essential 
to  the  company,  but  it  is  willing  to  abide  by  the  judgment  of 
the  Commission,  upon  the  facts  as  they  have  been  shown,  so  that 
if  the  Commission  determines  that  there  has  been  and  is  such 
emergency  as  will  entitle  the  complainants  to  an  unusual  and 
exceptional  remedy,  the  company  will  abide  by  the  decision. 

As  to  the  effect  of  the  order  now  to  be  entered  on  the  rates  for 
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the  year  1921,  the  defendant  suggests  that,  if  the  Commission 
feels  and  determines  that  the  rates,  rules  and  regulations  now 
to  be  entered  within  the  ensuing  year  of  1922,  should  likewise 
be  applied  to  the  rates  of  1921,  counsel  for  the  defendant  de- 
sired an  opportunity  to  work  out  with  counsel  for  the  complain- 
ants some  form  of  application  for  computation  of  the  bills  for 
the  year  1921,  for  the  reason  that  a  rate  having  been  fixed  by 
public  authority  and  charges  based  upon  it,  there  seems  to  be 
i;o  authority  which  can  order  a  refund  of  these  earnings;  that 
the  matter  should  be  worked  out  by  n^otiations,  subject  to  the 
approval  of  the  Commission. 

The  pow:er  company  contends  that  if  the  order  is  made,  it 
should  be  limited  to  the  season  1922,  and  to  the  existing  business, 
and  not  made  available  for  other  business,  that  it  should  be  an 
emergency  relief,  limited  to  the  complainants. 

After  a  careful  consideration  of  the  matters  presented  in  this 
case  by  the  complainants,  together  with  the  attitude  taken  by 
the  power  company,  it  clearly  appears  that  the  complainants  are 
in  need  of  relief  in  the  operation  of  their  farming  industries 
and  that  the  energy  for  the  pumping  of  water  is  necessary  for 
the  continued  production  of  crops;  that  without  such  supply  of 
water,  the  lands  would  be  unproductive  and  of  no  value. 

The  rates  which  have  advanced  the  cost  to  said  complainants 
were  occasioned  by  the  action  of  this  Commission  in  its  order 
in  Case  No.  248,  P.TJ.R.1921C,  294.  Eates  are  necessarily 
based  upon  the  conditions  obtaining  at  the  time  of  the  making 
of  such  rates.  If  conditions  change,  the  Commission  is  always 
open  for  the  further  consideration  of  these  matters.  For  the 
purpose  of  more  intelligently  fixing  rates,  rules  and  regulations, 
the  Commission  has  ordered  a  valuation  of  its  property  to  be 
made  and  reported  to  the  Commission  for  further  action,  if 
necessary. 

The  Commission  is  of  the  opinion  that,  as  an  emergency 
measure,  it  is  justified  under  the  law  and  the  showing  herein 
made,  in  ordering  and  authorizing  the  power  company  to  change, 
modify  and  reduce  the  rates,  rules  and  regulations  now  in  force. 

Further,  the  matter  of  rates,  rules  and  regulations  for  energy 
during  the  year  1921,  was  the  subject  for  consideration  in  the 
complaint  filed  June  21,  1921,  and  a  partial  hearing  had  there- 
on, when  certain  changes  and  modifications  were  temporarily 
P.U.R.1922C. 
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made,  as  above  referred  to,  and,  in  view  of  the  suggestion  and 
desire  of  the  attorney  for  the  defendant  company,  this  Com- 
mission finds  that  the  rates  for  1921  should  be  modified;  that 
it  should  be  allowed  to  take  up  the  matter  with  the  complain- 
ants, with  a  view  of  working  out  some  computation  for  the  bills 
for  1921 ;  that  in  the  event  of  the  failure  to  so  work  out  some 
plan  agreed  to  by  the  parties,  the  ConMnission  reserves  juris- 
diction to  supplement  this  order  and  pass  upon  the  matter  itself. 
The  Commission  finds  as  follows : 

1.  That  under  the  conditions  and  circumstances  shown  upon 
the  hearing  in  this  matter,  the  complainants  are  entitled  to 
relief. 

2.  That  the  existing  rates  for  pumping  purposes  shall  be  sus- 
pended for  the  year  1922,  as  to  existing  customers,  and  the 
standard  rate  applicable  to  such  service  prior  to  the  advance  as 
made  in  the  Commission's  order  in  Case  No.  248,  be  charged 
«nd  collected  for  the  season  1922. 

3.  That  since  this  case  was  submitted,  certain  changes  and 
modifications  in  the  power  company's  rules  and  regulations,  re- 
sulting in  more  liberal  rules  than  those  sought,*  have  been  made 
effective.  The  present  rules  covering  irrigation  service  should 
be  modified  as  follows : 

"(a)  Power  willl)e  furnished  for  operating  pumps  and  other 
irrigation  machinery  during  the  season  between  April  1st  and 
October  31st,  inclusive,  in  each  year,  which  is  termed  the  irriga- 
tion season. 

"(b)  Bills  shall  be  prorated  for  fractional  parts  of  a  month's 
use  at  the  beginning  and  the  ending  of  the  irrigation  season." 

Section  "B"  of  this  rule  should  also  be  modified  to  provide 
that  bills  rendered  for  irrigation  service  shall  be  payable  monthly. 

"(d)  In  irrigation  service,  the  maximum  demand  for  each 
billing  period  prior  to  June  1st  and  after  September  1st  shall 
be  the  average  of  the  maximum  demands  established  during  each 
seven-day  period  commencing  either  at  the  beginning  of  service 
c»r  from  September  1st,  but  periods  of  less  than  seven  days  at 
the  end  of  such  billing  period  will  be  considered  with  the  previous 
sc-iven  days  and  the  maximimi  demand  for  this  entire  period 
(less  than  fourteen  days)  will  be  averaged  with  maximum  de- 
mands for  previous  seven-day  periods  if  any  in  the  billing  period. 
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This  provision  is  made  in  order  that  additional  units  may  be 
added  at  the  beginning  of  the  season  as  more  and  more  water  is 
needed  and  so  that  units  may  be  dropped  at  the  tnd  of  the  season 
as  less  and  less  water  is  needed/' 

An  appropriate  order  will  be  issued. 

A.  R.  Heywood,  Warren  Stoutnour,  Joshua  Greenwood,  Com- 
missioners. 


KANSAS  SUPKBMS  COURT. 

CITY  OF  CIMARRON 

V. 

MIDLAND  WATER,  LIGHT  &  ICE  COMPANY  et  aL 

[No.  23867.] 

(—  Kan.  — ,  205  Pac.  603.) 

Public  utilities  —  What  constitutes  —  Municipal  plant  —  Oentrad 
with  other  utttUies. 

1.  Where  an  electric  light  plant  owned  by  a  city  and  used  by  it  to 
furnish  light,  heat  and  power  for  itself  and  for  its  residents  proves 
inadequate  to  the  demands  upon  it,  and  the  city  enters  into  a  15-year 
contract  to  obtain  current  at  an  agreed  price  from  a  company  engaged 
in  furnishing  electricity  to  the  people  of  one  city  and  to  several  other 
cities,  such  company  in  entering  into  such  contract  acts  as  a  public 
utility,  and  is  subject  to  regulation  by  the  Public  Utilities  Commission 
with  reference  thereto. 

Mates  »  Powers  of  Commission  —  Contract. 

2.  Where  a  city  under  a  statutory  power  to  contract  for  electric 
current  enters  into  a  15-year  contract  with  a  private  corporation  to 
furnish  it  at  an  agreed  price  with  electricity  for  its  own  use  and  for 
its  distribution  to  its  residents  on  such  terms  as  it  shall  see  fit,  the 
Public  Utilities  Commission  under  a  statute  passed  before  the  making 
of  the  contract,  giving  it  power  to  r^^late  the  charges  of  public 
utilities  may  authorize  an  increase  in  the  rates  fixed  in  such  contract; 
that  is,  it  may  release  the  company  from  the  obligation  to  continue 
furnishing  service  at  the  contract  rates. 

neadings  —  In^material  and  incidental  allegation. 

3.  Allegations  in  the  petition  concerning  other  matters  are  held 
to  be  merely  incidental  to  the  complaint  concerning  the  increase  of 
rates. 

Headnotes  by  the  Coubt. 

[March  n,  1922.] 

Appbal  from  a  judgment  sustaining  a  demurrer  to  a  petition 
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by  a  city  asking  an  injunction  against  rates  increased  beyond  the 
maximum  fixed  in  a  contract;  judgment  affirmed. 

Appearances :  John  M.  Martin,  F.  L.  Martin,  and  James  N. 
Farley,  all  of  Hutchinson,  for  appellant;  E.  H.  Hogueland,  of 
Topeka,  and  Scates  &  Watkins,  of  Dodge  City,  for  appellees. 

Mason,  J.:  The  city  of  Cimarron  in  1917  had  an  electric 
plant  by  means  of  which  it  provided  current  for  its  own  use  and 
also  for  the  tse  of  its  residents,  in  furnishing  heat,  light,  and 
power.  The  plant  proving  too  small  for  the  demands  upon  it, 
the  city  entered  into  a  contract  with  the  Midland  Water,  Light 
&  Ice  Company,  of  Dodge  City,  to  supply  it  with  electricity  for 
the  purposes  indicated  for  fifteen  years  at  3,  4,  and  5  cents  per 
kilowatt  hour,  according  to  the  quantity  used,  for  the  first  three 
years,  and  3  cents  thereafter.'  On  January  15,  1920,  the  Public 
Utilities  Commission,  on  the  application  of  the  Midland  Com- 
pany, made  an  order  permitting  it  to  increase  its  rates  to  5,  6, 
and  7  cents,  according  to  quantity  per  month.'  Bills  were 
rendered  and  paid  according  to  the  new  schedule  for  some  time, 
but  in  July,  1921,  the  city  brought  an  action  in  the  district  court 
against  the  Midland  Company  and  its  successor,  the  Electric 
Service  Company,  asking  an  injunction  against  charging  the 
increased  rates,  on  the  ground  that  the  Utilities  Commission  had 
no  jurisdiction  in  the  matter.  A  demurrer  to  its  petition  was 
sustained,  and  it  appeals. 

The  petition  in  addition  to  the  foregoing  facts  alleged  that  the 
city  could  have  obtained  the  additional  current  needed  at  a  rea- 
sonable cost  by  enlarging  its  own  plant,  or  by  accepting  a  propo- 
sition from  a  Garden  City  Company,  but  the  Midland  Company 
represented  that  it  was  able  to  furnish  it  economically  and  at  a 
reasonable  price,  and  its  offer  was  accepted  in  reliance  upon  that 
representation;  that  the  cost  of  the  service  to  the  company  was 
made  unnecessarily  large  by  the  use  of  uneconomical  material 
and  methods ;  and  that  the  company  put  up  a  transmission  line 
from  Dodge  City  to  Cimarron  as  provided  in  the  contract  It 
appears  from  the  order  of  the  Utilities  Commission,  which  is 
embodied  in  the  petition,  that  the  company  furnished  electricity 
to  the  cities  of  Bucklin,  Minneola,  MuUinsville,  and  Ford,  as 
well  as  to  the  people  of  Dodge  City.    In  the  order  of  the  Com- 
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mission  the  rates  for  current  furnished  to  cities  were  designated 
as  such  merely  by  being  placed  under  the  head  "Industrial 
Power/' 

[1]  The  substance  of  the  plaintiiFs  principal  contention  may 
be  thus  stated:  The  Utilities  Commission  had  no  jurisdiction  to 
control  the  rates  to  be  paid  by  the  city  to  the  company  because 
the  cuiTcnt  was  supplied  under  a  private  contract  between  the 
company  and  the  city  acting  in  its  proprietary  capacity.  The 
company  in  supplying  the  current  to  the  city  was  not  acting  as 
'  a  public  utility,  serving  the  city  as  one  of  the  public  whom  it 
was  under  legal  obligation  to  supply  on  the  same  terms  as  its 
other  customers ;  it  arranged  by  a  special  agreement  to  sell  to  the 
city  (not  to  its  residents)  a  quantity  of  electricity,  just  as  it 
might  have  contracted  to  furnish  it  so  much  water,  or  ice,  or  coal. 
It  woul3  not  on  its  part  have  been  at  the  expense  of  putting  up 
the  line  from  Dodge  City  to  Cimarron  except  under  a  contract 
covering  a  term  of  years.  And  the  city  would  not  have  agreed 
to  take  the  current  from  it  for  that  period  except  at  a  price  fixed 
in  advance.  If  the  company  made  an  improvident  contract,  the 
Utilities  Commission  was  no  more  empowered  to  relieve  it  there- 
from to  prevent  its  passing  the  loss  on  to  the  public  than  if  it 
had  agreed  to  pay  too  much  for  its  future  supply  of  fuel,  or  to 
sell  some  by-product  too  cheaply.  The  statutory  definition  of  a 
public  utility  may  be  literally  read  as  including  *'all  companies 
for  the  production,  transmission,  delivery  or  furnishing  of  heat, 
light,  water  or  power''  (Gen.  Stat.  1915,  §  8329,)  but  the  words 
quoted  must  be  r^arded  as  though  qualified  by  the  phrase  "ex- 
cept for  private  use,"  occurring  earlier  in  the  chapter;  and,  al- 
though a  company  is  operating  as  a  public  utility  in  supplying 
electricity  for  light,  heat,  and  power  to  the  public  within  its  field 
of  operation,  there  is  no  valid  reason  why  it  may  not  in  a  par- 
ticular case  furnish  to  a  city  outside  of  that  field,  under  special 
contract,  by  means  of  a  transmission  line  constructed  for  the  pur- 
pose, so  much  current  as  the  city  may  require  to  enable  it  to  sup- 
ply its  own  needs  and  those  of  its  residents.  The  statute  express- 
ly excepts  from  the  control  of  the  Commission  utilities  owned 
and  operated  by  municipalities  (Gen.  Stat.  1915,  §  8329),  and 
if  the  Commission  can  fix  the  price  at  which  a  city  shall  buy 
electricity  it  can  thereby  control  the  rates  at  which  individuals 
P.U.R.1922C. 
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are  supplied  by  the  city,  and  the  effect  of  the  statute  is  thereby 
nullified. 

Upon  this  branch  of  the  case  the  court  reaches  these  conclu- 
sions: The  company  in  arranging  to  supply  the  city  with  elec- 
tricity, whether  for  its  own  use  or  to  be  distributed  among  its 
residents,  was  acting  in  its  character  as  a  public  utility.  It  could 
not  make  a  discriminatory  contract  with  a  city  any  more  than 
with  any  other  consumer.  See  notes,  3  A.L.K.  736,  2d  coL ;  10 
A.L.K.  504.  The  fact  that  the  city  was  acting  in  its  proprietary 
capacity  tends  to  strengthen  rather  than  weaken  this  view.  The 
price  at  which  service  is  furnished  to  municipalities  necessarily 
affects  the  reasonableness  of  charges  made  to  other  consumers, 
and  should  be  subject  to  the  same  degree  of  regulation  in  the 
absence  of  statutory  provision  to  the  contrary.  The  immunity 
from  control  by  the  "Utilities  Commission  given  by  the  statute  to 
mimicipalities  applies  where  the  city  acts  as  a  utility,  and  not 
where  it  is  a  customer  of  another  utility.  The  fact  that  a  trans- 
mission wire  of  considerable  length  (although  Cimarron  was 
nearer  to  Dodge  City  than  some  of  the  other  cities  served)  had 
to  be  provided  did  not  justify  an  agreement  for  different  rates 
than  obtained  under  similar  conditions  elsewhere.  Neither  that 
nor  any  of  the  circumstances  stated  authorized  the  making  of  a 
private  contract,  beyond  l^islative  interference,  to  furnish  elec- 
tricity to  a  particular  customer  at  a  special  rate. 

[2]  The  statute  authorizes  a  city  of  the  second  or  third  class 
"to  contract  for  and  purchase,  .  .  .  electric  current  .  .  . 
to  be  delivered  where  purchased  or  elsewhere,  and  to  construct, 
maintain  and  operate  .  .  .  wires  and  other  equipment  for 
the  transportation  of  the  same  from  the  place  where  such  .  .  . 
electric  current  .  .  .  may  be  delivered,  to  such  points  within 
or  without  the  city  as  may  be  deemed  advisable,  for  the  purpose 
of  supplying  said  city,  its  citizens  and  others,  with  .  .  .  light 
.  .  .  power  ...  or  heat  for  domestic  use  or  other  pur- 
poses." Gen.  Stat  1915,  §  863.  The  plaintiff  urges  that  its 
contract  with  the  company  was  duly  authorized  and  under  the 
Federal  Constitution  its  obligation  cannot  be  impaired  by  state 
law.  A  rate  fixed  for  a  term  of  years  by  a  franchise  contract 
expressly  authorized  by  statute  between  a  municipality  and  a 
public  service  corporation  cannot  be  reduced  by  subsequent  legis- 
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ktion,  but  there  is  room  for  doubt  as  to  just  what  constitutes  an 
express  authorization.  Note,  L.R.A.1915C,  261.  The  prevail- 
ing view  is  that  the  legislature  directly  or  through  a  Utilities 
Commission  may  increase  franchise  rates  notwithstanding  the 
existence  of  a  contract  valid  as  between  the  parties.  Notes,  3 
A.L.R.  730;  9  A.L.R  1165.  Many  decisions  to  that  effect  are 
based  on  this  reason,  which  does  not  apply  to  a  reduction  of  rates 
— ^the  city  exists  at  the  will  of  the  state;  its  rights  are  subject 
to  unlimited  control  by  the  legislature;  the  state  may  act  for  it 
and  in  co-operation  with  the  utility  may  in  effect  modify  the 
contract.  Note,  3  KRA.  742.  See,  also,  Worcester  v.  Worcester 
Consol.  Street  R.  Co.  196  TJ.  S.  549,  25  Sup.  Ct.  Rep.  327,  49 
L.  ed.  591,  and  Little  River  Township  v.  Board  of  Com'rs  of 
Reno  County,  65  Kan.  9,  68  Pac.  1105.  A  distinction  has  some- 
times been  noted,  in  the  matter  of  the  effect  of  legislation  there- 
on, between  a  contract  made  by  a  city  for  services  to  itself  and 
one  regarding  rates  to  be  charged  to  its  residents.  Note,  3 
A.L.R.  735.  See,  also  Charleston  v.  Public  Service  Commission, 
86  W.  Va.  536,  P.U.R.1920F,  823,  103  S.  E.  673.  It  is  settled, 
however,  that  so  far  as  concerns  any  provision  of  the  Federal 
Constitution  a  statutory  Commission  may  fix  rates  to  be  charged 
by  a  public  service  corporation  to  an  individual,  which  will  super- 
sede those  of  an  unexpired  contract  (Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corporation,  248  U.  S.  372,  P.U.R. 
1919C,  60,  39  Sup.  Ct.  Rep.  117,  63  L.  ed.  309,  annotated  in 
9  A.L.R.  1423),  and  this  irrespective  of  whether  the  statute  was 
passed  before  or  after  the  contract  was  made  (Producers'  Transp. 
Co.  V.  Railroad  Commission,  251  TJ.  S.  228,  232,  P.U.R.1920C, 
574,  j40  Sup.  Ct  131,  64  L.  ed.  239 ;  and  other  cases  cited  in 
Nowata  County  Gas  Co.  v.  Henry  Oil  Co.  [C.  C.  A.]  269  Fed. 
742,  745).  We  think  a  city  even  when  (and  perhaps  especially 
when)  acting  in  its  proprietary  capacity  stands  upon  no  higher 
ground  in  this  r^ard  than  an  individual  or  private  corporation, 
and  is  subject  to  the  same  rule.  See  City  of  Washington  v.  Pub- 
lic Service  Commission  (Ind.)  129  N.  E.  401;  Leiper  v.  Balti- 
more &  P.  R.  Co.  262  Pa.  328,  P.U.R.1919C,  397, 105  Atl.  551 ; 
State  ex  rel.  Sedalia  v.  Public  Service  Commission,  275  Mo.  201, 
P.U.R.1919C,  507,  204  S.  W.  497;  3  Dillon  on  Mun.  Corp.  § 

1303,  p.  2134,  text  to  note  3. 
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In  respect  to  its  governmental  powers  a  city  is  absolutely  sub- 
ject to  legislative  control.  If  that  control  is  limited  where  the 
city  acts  in  its  proprietary  capacity,  it  must  then  be  content  to 
accept  the  same  treatment  given  to  a  private  corporation,  rather 
than  claim  any  degree  of  immunity  growing  out  of  its  public 
character,  which  it  has  in  a  sense  laid  aside  for  the  time  being. 
It  cannot  well  assert  at  once  and  with  respect  to  the  same  trans- 
action the  privileges  peculiar  to  each  side  of  its  dual  capacity. 
In  the  present  case  the  law  creating  the  Utilities  Commission 
having  been  in  force  at  the  time  the  contract  was  executed  may 
be  regarded  as  entering  into  it  and  qualifying  its  provisions  from 
the  moment  they  were  agreed  to — a  consideration  of  obvious  im- 
portance if  the  question  is  otherwise  regarded  as  doubtful.  We 
hold  that  the  Utilities  Conunission  had  power  to  authorize  an 
increase  in  the  rates  fixed  in  the  contract ;  that  is,  to  release  the 
company  from  the  obligation  to  continue  the  service  at  the  con- 
tract rates  or  at  rates  less  than  those  fixed  by  the  Commission. 
The  order  of  the  Commission  does  not  mean  that  the  city  must 
continue  to  take  current  from  the  company  for  the  remainder 
of  the  15-year  period,  paying  at  the  rate  fixed  by  the  Commis- 
sion, but  that  that  rate  shall  govern  for  so  long  as  the  city  shall 
continue  to  receive  current  from  that  source. 

The  question  whether  the  city  can  be  required  to  continue  tak- 
ing current  from  the  company  at  a  greater  rate  than  that  named 
in  the  contract  is  not  involved,  and  nothing  herein  contained  is 
intended  to  affect  that  question  one  way  or  the  other. 

[3]  The  plaintiff  suggests  that*  the  petition  was  good  against 
a  demurrer  because  of  allegations  that  the  company  had  failed  to 
keep  its  contract,  ^nd  that  the  city  had  incurred  expense  by  rea- 
son thereof.  A  part  of  the  prayer  is  that  the  company  be  re- 
quired to  furnish  service  in  compliance  with  the  contract  and 
without  interruption.  These  portions  of  the  petition,  however, 
appear  to  be  inserted  rather  as  incidental  to  and  in  connection 
with  the  rate  controversy  than  as  constituting  an  independent 
cause  of  action,  and  we  think  the  ruling  of  the  trial  court  must 
be  treated  as  involving  only  the  question  of  the  jurisdiction  of 
the  Utilities  Commission. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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FBNNSYIiVANIA  PlTBIilO  SERVICE  OOMMISSION. 

BE  MIKE  FAZZONE. 

[Application  Docket  No.  6982-1922.] 

Oertiflcates  of  convenience  and  necessity  «  Grounds  for  refusal  « 
Misstatement  —  Notice, 

A  misstatement,  in  an  application  for  permission  to  operate  an 
auto  bus,  as  to  service  being  furnished  and  the  failure  to  give  notice 
to  other  certificate  holders  is  cause  for  refusal  of  a  certificate,  espe- 
cially when  there  is  a  lack  of  necessity  for  additional  service  and  the 
testimony  ofifered  is  misleading. 

[March  27,  1022.] 

Application  for  a  certificate  of  convenience  and  necessity 
for  the  operation  of  a  motor  vehicle  for  the  transportation  of 
persons  and  property;  application  denied. 

By  the  Commission:  The  application  in  this  case  states 
that  there  is  no  person,  partnership  or  corporation  furnishing, 
or  has  the  right  to  furnish,  service  in  the  city  of  New  Castle 
upon  ^*call  and  demand"  in  common  carriage  of  persons  and 
property,  and  the  testimony  adduced  at  the  hearing,  on  the  ap- 
plication, supports  this  averment. 

An  examination  of  Commission  records  discloses  that  there 
are  at  least  six  certificate  holders  in  New  Castle  furnishing 
practically  a  call  and  demand  service,  and  the  record  in  this 
case  fails  to  show  the  service  of  notice  of  the  application  upon 
them  as  required  and  directed  by  the  Commission. 

Because  of  the  misstatement  in  the  application,  intentional 
or  otherwise,  as  to  service  now  being  furnished,  the  lack  of 
necessity  for  additional  service,  the  misleading  character  of 
the  testimony,  and  the  failure  to  give  notice  to  other  certificate 
holders  as  directed  and  required,  this  application  is  refused. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  Wm.  D.  B.  Ainey,  Chairman. 
P.UAl»22a 
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TEXAS  COURT  OP  CIVIL  APPEALS. 

V.  F.  WITHERS 

V. 

POET  WORTH  GAS  COMPANY. 

[No.  9881.] 
(—  Tex.  Civ.  App.  — ,  238  S.  W.  324.) 

Appeal  and  review  —  Absence  of  record  —  Findings  hy  trial  judge, 

1.  Findings  of  fact  by  a  trial  judge  are  conclusive  when  no  state- 
ment of  facts  has  been  brought  up  with  the  record. 

Payment  —  IHscontintiance  for  nonpayment  —  Reasonableness  of 
rule. 

2.  A  rale  established  by  a  gas  company  giving  it  the  right  to  cut 
off  the  supply  of  gas  to  a  consumer  upon  his  refusal  to  pay  for  gas 
previously  furnished,  is  a  reasonable  one. 


Payment  —  Discontinuance  for  nonpayment  —  Disputed  hills. 

Discussion  of  discontinuance  for  nonpayment  of  disputed  gas  billsy 
p.  543. 

[December  10,  1921.] 

Appeal  from  a  district  court  judgment  granting  an  injunction 
against  a  consumer  refusing  to  permit  the  discontinuance  of 
service  for  nonpayment;  judgment  affirmed. 

Appearances:  G.  K.  Lipscomb  and  C.  R.  Kinchen,  both  of 
Fort  Worth,  for  appellant;  Slay,  Simon,  Smith  &  Morris,  of 
Fort  Worth,  for  appellee. 

Dunklin,  J.:  This  suit  was  instituted  by  the  Fort  Worth 
Gas  Company,  operating  under  a  franchise  granted  by  the  city 
of  Fort  Worth,  Texas,  against  Mrs.  V.  F.  Withers,  one  of  its 
patrons,  to  restrain  her  from  preventing  plaintiff  from  cutting 
off  the  supply  of  gas  which  it  has  been  furnishing  to  her.  In 
addition  to  a  prayer  for  a  judgment  perpetually  restraining 
her  from  the  acts  complained  of,  plaintiff  also  prayed  and  se- 
cured a  temporary  writ  of  injunction,  granting  that  relief  pend- 
ing a  trial  of  the  case  on  its  merits,  and  from  that  order  the  de- 
fendant has  appealed. 

The  temporary  writ  of  injunction  granted  upon  a  considera- 
tion of  plaintiff's  verified  petition,  defendant's  verified  answer 
and  evidence  introduced,  after  the  application  for  the  tempo- 
rary writ  was  first  set  down  for  hearing  and  after  due  notice 
P.U.R.1922C. 
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of  the  hearing  had  been  given  to  both  parties,  and  both  parties 
appeared  at  the  hearing. 

The  trial  judge  filed  his  findings  of  fact  and  conclusions  of 
law,  which  are  as  follows: 

"(1)  The  plaintijff.  Fort  Worth  Gas  Company,  has  for  sev- 
eral years  been  engaged  in  the  distribution  of  natural  gas  in 
the  city  of  Fort  Worth  under  an  ordinance  and  contract  with 
said  city,  fixing  the  rate  to  be  paid  for  said  gas  at  67^  cents  per 
thousand  cubic  feet,  and  providing  further  that  the  quantity  of 
gas  used  by  each  consumer  shall  be  determined  by  the  use  of 
gas  meters,  which  the  plaintiff  has  had  installed. 

"(2)  The  defendant,  Mrs.  Withers,  has  been  a  customer  of 
the  Fort  Worth  Gas  Company  since  some  time  in  the  year  1912 ; 
during  that  time  the  company  had  promulgated  and  had  in 
force,  among  others,  a  rule  applicable  to  all  consumers  alike, 
ivhich  provides  in  substance  that  the  gas  supply  of  each  con- 
sumer may  be  cut  off  by  the  plaintiff  for  the  nonpayment  of 
bills  when  due  for  gas  consumed,  and  that  the  plaintiff's  agents 
should  have  access  to  the  premises  of  the  consumer  for  that  pur- 
pose, and  to  remove  the  meter  therefrom,  and  the  defendant 
during  this  time  had  actual  knowledge  and  constructive  notice 
of  this  rule. 

"(3)  For  several  years  past  the  plaintiff  had  in  force  in 
the  city  of  Fort  Worth  the  said  rule  providing  for  the  payment 
of  gas  bills  at  the  end  of  each  month  according  to  meter  read- 
ings ;  the  rule  provided  that  the  quantity  of  gas  consumed  should 
be  determined  by  the  use  of  a  meter  installed  on  the  premises 
by  plaintiff.  Under  said  rules  defendant  made  application  to 
plaintiff  to  install  a  meter  in  her  house  at  418  South  Adams 
street,  and  at  the  time  she  made  said  application  she  know  of 
the  existence  of  said  rule,  and  it  was  contemplated  and  under- 
stood between  plaintiff  and  defendant  at  the  time  of  the  in- 
stallation of  said  meter  and  thereafter  that  the  quantity  of  gas 
consumed  should  be  determined  by  means  of  said  meter,  and 
that  if  same  was  not  paid  for  according  to  the  meter  readings 
when  due,  conditioned  that  said  meter  registered  the  amount 
of  gas  correctly,  plaintiff  had  the  right  to  and  would  be  per- 
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mitted  to  disconnect  the  premises  and  discontinue  the  furnish- 
ing of  said  gas,  and  remove  the  meter,  from  the  premises. 

"(4)  There  is  no  other  means  of  determining  the  quantity 
of  gas  used  except  by  meter. 

"(5)  The  gas  company  presented  to  the  defendant  regular 
monthly  statements  of  the  amount  of  gas  consumed,  based  up- 
on the  meter  readings  from  the  27th  day  of  November,  1920, 
up  to  and  including  the  20th  day  of  April,  1921.  The  defend- 
ant refused  to  pay  any  of  these  statemefnts  upon  presentation, 
save  and  except  that  for  March  in  the  sum  of  $9.45;  defendant 
assigning  as  her  refusal  to  pay  said  bills  that  same  were  exces- 
sive and  unjust,  and  she  is  now  due  the  plaintiff  the  sum  of 
t$101.93,  which  she  refuses  to  pay,  and  she  has  not  paid  or  of- 
fered to  pay  for  additional  gas  consumed  since  that  time,  still 
claiming  that  such  bills  are  incorrect,  excessive,  and  unjust. 
The  meter  readings  are  correct,  and  the  meter  correctly  r^s- 
tered  the  amount  of  gas  that  passed  through  it,  and  defendant 
used  the  quantity  of  gas  showed  by  the  meter  readings. 

"(6)  After  due  notice  and  refusal  to  pay,  the  plaintiff  cut  off 
the  defendant's  gas  supply  because  she  was  in  arrears  and  re- 
fused to  pay,  and  the  defendant  turned  the  gas  on  again  and 
nailed  or  locked  the  door  through  which  plaintiff  had  access  to 
its  gas  meter,  and  when  plaintiff's  agent  and  employees  cut  off 
the  gas  supply  the  second  time  the  defendant  turiied  it  on  again 
in  the  presence  of  such  employees,  and  warned  them,  through 
threats,  which  she  intended  to  execute,  of  doing  them  great 
bodily  harm,  not  to  cut  the  gas  off  again,  and  such  employees, 
because  of  the  belief  and  fear  that  the  defendant  would  carry 
out  her  threats,  made  no  further  effort  to  cut  off  the  gas  sup- 
ply- 

"(7)  The  defendant  as  a  customer  of  the  plaintiff  was  given 

to  bickering  and  complaining  about  various  matters  pertaining 
to  the  distribution  and  the  consumption  of  gas,  and  on  two  or 
three  occasions  her  gas  supply  was  cut  off  for  nonpayment  of 
bills,  and  she  was  in  fact  a  disagreeable,  undesirable,  and  un- 
satisfactory patron. 

"(8)  From  the  facts  in  this  case  plaintiff  at  the  time  it 
sought  to  discontinue  furnishing  gas  to  the  defendant  had  rea- 
sonable grounds  to  suspect  and  believe  that,  if  it  continued  to 
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furnish  said  gas,  same  would  not  be  paid  for  by  the  defendant, 
and  that  defendant  would  continue  to  disregard  the  rules  of  the 
companj. 

Conclusions  of  Law. 

"The  rule  of  £he  Fort  Worth  Gas  Company,  providing  for 
cutting  off  the  gas  for  refusal  to  pay  bills  when  due  is  a  reason- 
able rule,  and  plaintiff  had  the  right  to  enforce  said  rule  by  cut- 
ting off  the  gas  and  removing  the  meter  when  the  defendant  failed 
and  refused  to  pay  for  the  gas  she  used,  as  shown  by  the  meter 
readings. 

"Plaintiff  under  the  facts  is  entitled  to  the  injunction  as 
prayed  for  in  its  petition,  to  which  findings  tbe  defendant  ex- 
cepts." 

[1]  No  statement  of  facts  has  been  brought  up  with  the  rec- 
ord ;  hence  the  findings  of  fact  by  the  trial  judge  are  conclusive. 

[2]  The  conclusion  stated  that  the  rule  established  by  the 
plaintiff  to  cut  off  the  supply  of  gas  to  a  consumer  upon  his 
refusal  to  pay  for  gas  previously  furnished  is  a  reasonable  one, 
is  supported  by  practically  all  the  authorities,  speaking  gen- 
erally. 2  Thornton  on  Oil  &  Gas,  §  623,  and  decisions  there 
cited ;  also  Irvin  v.  Kushville  Co-operative  Teleph.  Co.  161  Ind. 
524,  69  N.  E.  258 ;  Shiras  v.  Ewing,  48  Kan.  170,  29  Pac.  320 ; 
Commonwealth  v.  Philadelphia,  132  Pa.  288,  19  Atl.  136.  And 
especially  is  this  true  when  by  contract  between  the  company 
and  the  consumer,  either  express  or  implied,  the  company  is ' 
given  that  right  and  the  meter  measurement  is  made  the  test 
of  the  amount  of  gas  consumed,  and  the  meter  is  of  proper  con- 
struction and  .has  been  kept  in  proper  working  condition.  Seattle 
R.  &  S.  R  Co.  V.  Seattle-Tacoma  Power  Co.  63  Wash.  639,  116 
Fac.  289 ;  Cassells  v.  Alabama  City,  G.  &  A.  R  Co.  198  Ala. 
250,  73  So.  494;  Irvin  v.  Rushville  CoK)p.  Teleph.  Co.  161  Ind. 
524,  69  N.  E.  258. 

But  some  authorities  are  to  the  effect  that  if  there  is  a  con- 
tention on  the  part  of  the  consumer,  based  on  apparently  rea- 
sonable grounds,  that  there  has  been  an  overcharge  by  the  gas 
company,  his  supply  of  gas  may  not  be  shut  off  in  advance  of 

a  judicial  determination  of  the  correctness  of  that  contention. 
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Wood  V.  Aubum,  87  Me.  287,  32  Atl.  906,  29  L.R.A.  376;  2 
Thornton  on  Oil  &  Gas,  §  633. 

But  the  authorities  last  cited  are  not  applicable  in  the  pres- 
ent suit  in  any  event,  even  if  they  announced  a  correct  rule, 
since  the  court  has  found,  after  hearing  the  evidence,  that  the 
charges  made  by  the  company  and  for  the  nonpayment  of  which 
it  sought  to  cut  off  appellant's  gas  supply,  were  just  and  correct; 
and  there  is  an  absence  of  any  statement  of  facts  to  show  that 
the  finding  was  contrary  to  the  facts  proven.  The  only  conclu- 
sion to  be  drawn  from  that  finding  and  the  granting  of  the  tem- 
porary writ  is  that  appellant  made  no  reasonable  showing  ihat 
she  could,  on  final  trial,  probably  prove  her  contention  that  she 
had  not  used  the  amount  of  gas  shown  by  the  meter. 

Appellant  has  cited  Wood  v.  Auburn,  87  Me.  287,  32  Atl. 
906,  and  other  authorities  to  sustain  her  further  contention 
made  here  that,  even  though  the  company  has  the  right  to  shut 
off  the  gas  for  failure  to  pay  past  due  tolls,  yet  its  acceptance 
of  the  charges  for  the  month  of  March  was  a  waiver  of  the 
right  theretofore  existing  to  discontinue  its  service  by  reason 
of  appellant's  failure  to  pay  the  charges  arising  prior  to  the 
month  of  March.  We  do  not  hold  that  circumstances  might  not 
be  such  as  to  constitute  a  waiver.  It  is  unnecessary  for  us  to 
determine  whether  or  not  the  decision  in  the  Maine  case,  just 
cited,  is  sound,  since  the  same  is  not  applicable  in  the  present 
suit  because  (1)  the  defendant  filed  no  plea  of  waiver  in  the 
trial  court,  but  in  her  answer  resisted  plaintiff's  demand  on 
the  sole  ground  that  the  unpaid  charges  were  excessive,  and  (2) 
the  findings  of  the  trial  court  show  that  she  had  defaulted  in 
the  payment  of  the  charges  for  the  month  ending  April  20th, 
which  was  one  month  later  than  the  month  of  March,  for  which 
she  had  paid.  Even  though  it  could  be  said,  but  as  to  which 
we  express  no  opinion,  that  by  accepting  payment  for  gas  con- 
sumed during  the  month  of  March,  plaintiff  waived  its  right 
to  cut  off  the  gas  for  nonpayment  for  gas  consumed  during 
prior  months,  yet  such  waiver  would  not  apply  to  plaintiff's 
right  to  discontinue  ser\dce  for  failure  to  pay  the  April  bill. 

For  the  reasons  noted,  the  judgment  of  the  trial  court  is  af- 
firmed. 
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HASSACHUSETTS  DEPARTMENT   OF  PI7BLIC   UTILITIES. 

BE  MALDEN  &  MELROSE  GAS  LIGHT  COMPANY. 

[D.  P.  U.  649.] 

Bates  «  Service  charge  —  Gas. 

1.  The  Massachusetts  Department  of  Public  Utilities  is  disposed 
to  approve  the  adoption  of  a  service  charge  within  reasonable  and 
proper  limits  whenever  a  company  deems  that  step  expedient,  since 
the  Department  recognizes  the  merit  of  dividing  the  rate  into  a 
definite  service  or  customer  charge  and  a  selling  price  based  upon  the 
units  of  gas  used  rather  than  the  uniform  selling  price  usually  em- 
ployed. 

JEUites  —  Gas  «  Service  charge  —  Computation  —  Evidence, 

2.  Expenses  of  the  past  fiscal  year  of  a  gas  company  are  not 
necessarily  typical,  and  a  computation  of  the  expenses  entering  into 
a  service  charge  on  the  basis  of  past  expenses  is  not  so  much  to 
demonstrate  the  exact  amount  of  the  charge,  but  rather  to  test  the 
reasonableness  of  such  a  charge  as  expediency  and  convenience  may 
suggest. 


Sates  «  Service  charge  «  Gas  —  Computation. 

Discussion  of  the  elements  entering  into  a  service  charge,  p.  546. 
Mates  —  Gas  —  Service  charge  —  Relation  to  cwnmodity  rate. 

Discussion  of  the  imposition  of  a  gas  service  charge  and  its  re- 
lation to  the  commodity  rate,  p.  549. 
Metum  —  Reasonableness  —  Declining  prices  —  Gas  rates. 

Discussion  of  the  declining  costs  of  labor  and  materials  and  a 
lower  interest  rate  as  reasons  for  reducing  gas  rates,  p.  552. 
Vepreciation  —  Gas  —  Amount, 

Discussion  of  the  annual  depreciation  of  gas  property,  p.  555. 

(Stone,  Commissioner,  dissents.) 

[April  14,  1922.] 

Pbtition  by  a  gas  company  for  approval  of  a  service  charge; 
service  charge  authorized. 

By  the  Commission:  This  is  a  petition  of  the  Maiden  and 
Melrose  Gas  Light  Company,  under  the  provisions  of  Chapter 
404  of  the  Acts  of  the  year  1921,  for  the  approval  of  a  service 
charge. 

Under  the  company's  present  schedule  of  rates  in  all  of  its 
territory,  save  Reading,  the  price  is  15  cents  net  a  hundred  cubic 
feet  for  the  first  35,000  cubic  feet,  14  cents  net  for  the  next  10,- 
000  cubic  feet,  and  13  cents  net  for  all  in  excess  of  45,000  cubic 
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feet  a  month,  with  a  minimum  charge  of  $7  a  year.  In  Beading 
the  price  ia  15  cents  net  for  the  first  15,000  cubic  feet  and  12 
cents  net  for  all  in  excess  thereof  a  month,  with  the  same  mini- 
mum charga  The  company  proposes  to  introduce  a  service 
charge  of  50  cents  a  month  to  all  customers  having  a  10-light 
meter  or  less,  which  will  gradually  increase  according  to  the  size 
of  the  meter  to  $5.75  for  a  300-light  meter  or  over,  and  a  fur- 
ther charge  of  12  cents  net  a  hundred  cubic  feet  for  all  gas  used 
by  the  customer. 

This  is  the  first  case  under  this  act  which  concerns  a  company 
of  substantial  size.  The  introduction  of  the  charge  is  urged  here 
not  so  much  from  motives  of  expediency  but  rather  on  the  ground 
that  a  proper  combination  of  service  and  consumption  charges  is 
more  equitable  to  the  customer  than  the  present  method  of  charge. 
The  case  of  the  petitioner  was  prepared  and  presented  with  care 
and  the  communities  interested  were  represented  at  the  hearings. 
Because  of  its  importance  we  have  given  the  matter  careful  con- 
sideration. 

The  company  contends,  in  brief,  that  there  are  certain  definite 
and  ascertainable  expenses  which  are  incurred  either  specifically 
for  each  individual  customer  served  or  are  of  such  character  that 
they  are  determined  by  the  number  of  customers  rather  than  by 
the  amount  of  gas  sold.  Such  expenses  obviously  include  the  in- 
vestment charge  for  and  the  maintenance  of  the  service  pipe 
from  the  street  main  to  the  customer's  premises  and  the  meter 
installed  thereon,  as  well  as  the  taxes  and  depreciation  on  the 
same;  and  also  the  expense  of  reading  the  meter,  keeping  the 
customer's  account  and  rendering  and  collecting  his  bills.  It  is 
equally  obvious  that,  so  long  as  the  customer  remains  such,  he 
will  occasion  these  expenses  to  the  company  even  though  no  gas 
is  used.  Under  the  present  method  of  charge,  such  expenses  are 
averaged  with  all  other  expenses  and  covered  in  the  unit  price  for 
gas  consumed.  It  is  ti'ue  that  a  minimum  charge  is  imposed 
but  such  charge  yields  in  revenue  only  the  excess  over  the  value 
of  the  gas  actually  consumed,  an  amount  shown  in  this  case  to 
be  negligible  and  equal  to  but  a  small  proportion  of  the  expenses 
mentioned  above.  The  company,  therefore,  urges  that  all  who 
seek  the  relation  of  customers  should  meet  such  expenses  by  a 
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definite  and  appropriate  charge  whether  gas  is  used  or  not,  and 
that  the  balance  of  the  total  expenses,  including  depreciation  and 
a  fair  return  upon  the  value  of  the  property  employed,  should 
be  met  by  a  price  per  unit  of  gas  consumed. 

In  applying  its  theory  to  the  operating  expenses  for  the  last 
fiscal  year,  the  company  has  selected  as  such  distinctively  cus- 
tomer expenses  resetting  and  removing  meters,  repairs  of  meters 
and  service  pipes,  complaint  work  done  on  customers'  premises, 
meter  reading,  keeping,  billing  and  collecting  customers'  accounts 
and  losses  on  bad  bills.  To  this  it  has  added  20  and  25  per  cfent, 
respectively,  of  insurance  and  general  expenses,  and  a  fixed 
chai^  of  13  per  cent  of  the  investment  in  service  pipes.  By 
dividing  the  aggr^ate  of  these  figures  by  12,  a  monthly  amount 
is  determined,  and  by  dividing  this  amount  again  by  the  average 
number  of  customers,  a  result  of  37.5  cents  is  obtained  and  as- 
sumed to  be  the  monthly  cost  per  customer  of  the  allied  dis- 
tinctively customer  expense  other  than  the  fixed  charge  on  the 
meter  and  its  setting.  The  computation  of  such  fixed  charge  on 
the  meter  and  its  setting  is  more  complex,  since  th^  only  known 
factors  are  the  number  and  sizes  of  the  meters  in  use,  the  unit 
cost  of  meters  of  each  size,  and  the  aggregate  costs,  respectively, 
of  the  meters  and  their  installation.  But  on  the  assumptions 
that  the  installation  cost  may  be  distributed  in  proportion  to  the 
*iggregate  investment  in  each  size  of  meter  and  with  a  fixed 
charge  of  15  per  cent  to  cover  taxes,  depreciation,  and  return, 
the  company's  computation  shows  an  average  fixed  monthly 
charge  of  approximately  14^  cents  for  5-light  meters,  such 
meters  comprising  about  80  per  cent  of  all  meters  installed. 
This  fixed  charge  increases  in  the  computation  to  $5.71  for  a 
300-light  meter.  The  combination  of  the  computed  monthly  ex- 
pense of  37.5  cents  each  for  all  customers  with  the  computed 
fixed  charge  on  the  meter  is  closely  refiected  in  the  proposed 
monthly  service  charges,  varying  from  50  cents  for  10-light 
meters  or  less  to  $5.75  for  a  300-light  meter  a  month. 

On  the  basis  of  the  business  of  the  year  which  ended  June  30, 
1921,  had  the  proposed  schedule  been  in  effect,  the  service  charge 
alone  would  have  produced  a  revenue  of  over  $217,000 ;  although 
in  combination  with  a  selling  price  of  $1.20  a  thousand  cubic 
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feet  the  company's  gross  revenue  from  sales  of  gas  would  have 
been  over  $40,000  less  than  it  was  under  the  present  rates.  In 
contrast,  and  putting  more  specifically  what  has  already  been 
stated  generally,  the  amount  of  revenue  actually  collected  direct- 
ly by  the  minimum  charge  of  $7  a  year  did  not  exceed  $15,000 
and  such  minimum  charges  included  gas  consumed  having  a 
value  of  over  $5,000  at  the  going  rate  of  $1.50. 

[1]  From  these  facts  it  seems  manifest  that  customers  using 
little  or  no  gas,  but  desiring  nevertheless  to  have  their  premises 
connected  with  the  company's  mains,  not  only  contribute  little 
to  the  company's  revenue,  but  not  enough  to  cover  the  company's 
out-of-pocket  expense  incurred  solely  for  them.  It  is  to  correct 
the  inequality  resulting  from  the  present  rates  that  the  company 
is  proposing  a  service  chai^.  The  question  is,  therefore,  not 
primarily  one  between  the  company  and  its  customers,  but  rather 
between  the  customers  themselves  as  to  the  most  equitable 
method  for  raising  a  given  amount  of  revenue.  With  this  as  the 
real  issue  and  recognizing  the  merit  of  dividing  the  rate  into 
a  definite  service  or  customer  charge  and  a  selling  price  based 
upon  the  units  of  gas  used  rather  than  the  uniform  selling  price 
now  employed,  we  have  been  disposed  to  approve  the  adoption 
of  such  a  scheme  of  charging  within  reasonable  and  proper  limits 
whenever  a  company  deems  this  step  expedient.  The  question, 
therefore,  to  which  we  have  chiefly  directed  our  attention  has 
been  the  amount  of  the  service  charge  to  be  approved. 

[2]  Under  the  service  charges  proposed  the  company  would 
have  recovered  during  the  last  fiscal  year  an  amount  nearly 
equivalent  to  all  of  its  operating  expenses  exclusive  of  production 
expenses  and  taxes.  In  the  three  preceding  years,  while  no 
analysis  of  the  business  sufficient  for  an  accurate  estimate  of  the 
revenue  from  such  service  charges  exists,  it  seems  probable  that 
it  might  have  exceeded  such  operating  expenses.  It  is  true  that 
in  the  company's  computation  the  fixed  charges  on  meters  and 
their  installations  and  on  the  service  pipes  constitute  about  15 
of  the  50  cent  base  charga  Conceding  this  15  cents  to  be  an 
appropriate  element  in  the  charge,  we  are  not  convinced  that  all 
of  the  other  expenses  included  by  the  company  in  its  computa- 
tion are  to  be  attributed  to  a  customer,  as  such,  merely  because 
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he  chooses  to  be  connected  to  the  company's  mains.  Nor  are  the 
expenses  of  the  last  fiscal  year  used  by  the  company  necessarily 
typical.  Certainly  a  computation  made  on  the  same  basis  as  that 
used  by  the  company  for  any  of  the  three  preceding  years  would 
Lave  given  quite  different  results.  The  function  of  any  such 
computation  is  not  so  niuch  to  demonstrate  the  exact  amount  of 
the  charge,  but  rather  to  test  the  reasonableness  of  such  charge 
as  expediency  and  convenience  may  suggest. 

With  these  considerations  in  view,  a  majority  of  the  Commis- 
sion are  disposed  to  approve  a  base  service  charge  of  35  cents. 
The  conditions  are  not  unfavorable  to  the  establishment  of  such 
a  service  charge.  The  company  contends  that  with  a  base  serv- 
ice charge  of  but  35  cents  it  will  be  unable  to  sell  gas  at  12  cents 
net  a  hundred  cubic  feet  as  it  proposed  to  do  with  a  service 
charge  of  50  cents,  and  that  to  make  proper  provision  for  depre- 
ciation and  to  obtain  an  adequate  return  on  the  value  of  its  prop- 
erty devoted  to  the  public  service  it  will  be  obliged  to  charge  12^ 
cents  a  hundred  cubic  feet  With  a  base  service  charge  of  35 
cents  and  a  net  maximum  selling  price  of  12^  cents  a  hundred 
cubic  feet,  approximately  64  per  cent  of  the  customers  will  be 
affected  favorably  as  compared  with  the  present  rates.  Every 
consumer  using  in  excess  of  1400  cubic  feet  a  month  will  pay 
less  for  his  gas.  Assuming  that  the  company's  output  of  gas  re- 
mains the  same,  it  will  receive  approximately  $65,000  less  a  year 
in  incoma  We  are  not  prepared  to  concede  that  with  a  base 
service  charge  of  35  cents  a  month  a  rate  of  12  cents  a  hundred 
cubic  feet  would  not  provide  an  adequate  return,  but  as  the  ques- 
tion primarily  involved  is  the  granting  of  approval  of  the  service 
charge,  and  not  the  fixing  of  the  price  of  gas,  a  majority  of  us 
do  not  feel  justified  in  making,  as  a  condition  of  our  approval 
of  a  reasonable  service  charge,  the  reduction  of  the  price  of  gas 
to  12  cents  a  hundred  cubic  feet  If  that  condition  were  not 
accepted  by  the  company,  it  would  simply  mean  a  postponement 
of  the  reduction  in  the  price  of  gas  which  the  company  is  now 
willing  to  maka  In  view  of  the  imcertainty  as  to  the  effect  of 
the  changed  method  of  charging  for  gas  in  its  practical  operation, 
we  think  it  better,  on  the  whole,  to  allow  the  company  to  submit 
its  suggestion  of  a  net  maximum  charge  of  12^  cents  a  hundred 
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cubic  feet  in  combination  with  a  base  service  charge  of  35  cents 
to  a  practical  test.  If,  upon  a  reasonable  trial,  the  profits  derived 
by  the  company  require  a  further  reduction  of  the  selling  price, 
that  matter  may  be  readily  determined  by  this  department  as 
provided  by  law,  upon  the  application  of  the  mayor  or  selectmen 
of  the  commimities  sensed,  or  of  twenty  customers. 

Commissioner  Stone  dissenting:  I  am  not  opposed  to  the  serv- 
ice charge  in  itself  as  approved  by  the  majority  but  I  am  opposed 
to  the  service  charge  coupled  with  the  price  for  gas  approved  by 
them,  for  the  following  reasons. 

I  find  it  impossible  to  disassociate  the  rate  charged  for  gas 
from  the  service  charge.  It  is  evident  that  a  different  combina- 
tion of  the  two  affects  both  the  revenue  to  the  company  as  well 
as  the  price  of  gas  to  the  consumer.  In  the  company's  petition 
it  asked  to  install  a  service  charge  of  50  cents  a  month  and  to 
sell  gas  to  its  metered  consumers  at  $1.20  per  M  cubic  feet  in- 
stead of  a  flat  price  of  $1.50  as  at  present.  The  company  sub- 
mitted statistics  showing  the  number  of  its  metered  consumers, 
the  amount  of  gas  consumed  by  such  consumers  and  the  savings 
that  would  accrue  to  these  metered  customers  by  the  adoption  of 
their  schedule,  together  with  other  detailed  information.  All 
these  statistics  were  based  on  the  company's  operation  for  the 
year  ending  June  30,  1921. 

These  statistics  showed  that  there  were  36,286  metered  cus- 
tomers who  used  approximately  866,171  M  cubic  feet  of  gas  in 
that  year,  and  under  the  proposed  schedule  these  customers  would 
all  pay  $6  a  year  service  charge  and  receive  a  reduction  of  30 
cents  per  M  cubic  feet  on  their  gas.  This  would  result  as  fol- 
lows : 

36,280  metered  customers   at  $6.00    $217,716 

Loss  of  30^  per  M  on  866,171  M  cu.  ft 25^,851 

Less  revenue  to  the  company  or  savings  to  the  consumers 42,135 

This  sum  is  equivalent  to  a  reduction  of  5  cents  per  M  cubic 
feet  on  all  the  gas  sold  to  the  consumers,  but  let  us  sefe  what  has 
taken  place  since  June  30,  1921  and  to  which  no  reference  was 
made  in  the  statement  submitted  by  the  company  but  was  devel- 
oped partly  at  the  hearings  and  partly  since. 

In  the  company's  annual  report  to  the  Commission  for  the 
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year  ending  June  30,  1921,  the  company  reported  the  average 
cost  of  coal  it  consumed  in  that  year  $11.91  per  long  ton.  Mr. 
Tenney,  president  of  the  company,  testified  at  the  hearing  that 
the  average  price  paid  for  four  shipments  of  coal  since  June  30, 
1921  was  $8.44  per  short  ton.  Transposed  this  would  be  equiv- 
alent to  $9.45  per  long  ton,  or  a  saving  of  $2.46  per  ton.  On 
certain  other  coal  used  there  is  a  saving  of  $2.28,  and  on  the 
coke  purchased  there  was  a  saving  of  $4.91  per  ton.  The  aver- 
age price  for  oil  consumed  in  that  year  was  $.1131  a  gallon.  Mr. 
Tenney  further  testified  at  the  hearing  that  the  company  was 
paying  5  cents  a  gallon  for  its  oil  and  had  a  contract  for  a  year. 
The  company  in  that  year  made  1,267,479  M  cubic  feet  of 
gas.  The  following  table  shows  the  amounts  of  coal,  coke,  and 
oil  used  to  make  this  gas  and  the  lower  prices  for  which  they 
are  being  obtained  and  the  savings  that  would  result  by  these 
lower  prices. 


Amounts 

Savings 
per  unit 

total 
savings 

24,548  tons  coal  at  , . , , 

$2.46 
2.28 
4.W 
.0637 

$60,388.00 

925  tons  coal  at 

2,100.00 

1,787  tons  coke  at 

8,774.00 

2.816.078  gallons  oil  at  

179,384.00 

Total    

$250,655.00 

Of  this  total  admitted  savings  due  to  lower  prices  on  which 
the  company  was  able  to  purchase  its  coal,  coke,  and  oil  in  the 
fall  of  1921,  the  company  proposed  to  share  with  its  consumers 
$40,000. 

Since  the  hearing  the  company  has  submitted  the  unit  prices 
it  was  paying  for  the  commodities  for  the  month  ending  Decem- 
ber 31,  1921,  which  show  savings  as  follows: 


Amounts 


total 
savings 


24.548  tons  coal  at 

925  tons  coal  at   

1,787   tons  coke  at   . . . . 
2,816,078  gaUons'oil  at 


73,398.00 

2,599.00 

8,488.00 

176,005.00 


Total     $260,490.00 


A  saving  of  $260,490  is  equivalent  to  20.5  cents  per  M  cubic 
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feet  on  all  the  gas  made  by  the  company  in  the  year  ending 
June  30,  1921. 

In  that  year  there  was  expended  for  labor  and  other  material 
in  the  manufacture  and  distribution  of  gas  over  $400,000.  It 
would  seem  that  in  view  of  the  general  decline  of  wages  and 
materials  that  there  should  be  some  possible  further  savings  in 
these  items.  If  it  were  but  10  per  cent  it  would  amount  to  $40,- 
000  additional. 

The  company  on  June  30,  1921,  was  paying  an  average  of 
approximately  7^  per  cent  interest  on  its  short  time  notes  which 
amounted  to  $655,000.  It  has  been  able  to  renew  most  of  these 
on  a  basis  from  6  to  6^  per  cent  and  there  should  be  a  further 
saving  of  at  least  $5,000  in  interest 

With  the  saving  in  the  lower  cost  of  coal,  coke,  and  oil  of 
$260,000,  the  saving  of  interest  of  about  $5,000  on  its  notes  and 
the  possible  saving  due  to  lower  cost  of  other  material  and  labor 
it  would  seem  that  this  company  might  be  able  to  effect  a  saving 
approximating  $300,000  a  year  over  that  of  June  30,  1921. 

The  result  of  the  company's  operation  for  the  year  ending 
June  30,  1921,  showed  a  surplus  of  $15,871  after  charging  off 
$62,431  to  depreciation  and  the  payment  of  7  per  cent  dividends 
on  its  common  stock.  Against  these  savings  the  company  con- 
tends that  it  will  need  additional  revenue  over  that  of  the  year 
ending  June  30,  1921,  for  the  following  purposes: 

X^OBB  of  revenue  on  gas  sold  Suburban  Gas  A  Electric 
Company  by  an  •  agreement  with  that  company, 
whereby  they  are  to  reduce  the  price  as  the  cost  of 
production   decreases   to   the   Maiden   Company   on 

300,000  M  cubic  feet  of  gas  $65,000 

Increase  in  local  tax   10,000 

Increase  in  federal  tax   5,000 

Loss  on  residuals  due  to  decrease  in  price 20,000 

Larger  proportion  of  taxes  due  to  change  in  fiscal  year     16,000 

Increase  in  dividends  to  pay  fair  return    26,681 

Additional  required  to  properly  take  care  of  depre- 
ciation         32,062 

$174,743.00 
With  a  50-cent  service  charge  and  $1.20  for  gas,  loss  of  revenue      42,135.00 

Additional  sum  required  " $216,878.00 

With  a  35-cent  service  charge  and  $1.25  for  gas,  equivalent  to 
a  flat  rate  of  $1.42  per  M  to  its  consumers,  its  loss  of  revenue 
would  be   64,141.00 

Making  a  total  needed $238,884.00 
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Let  us  analyze  these  contentions  of  the  company  by  items. 

Concerning  the  item  of  $65,000  loss  of  revenue  by  reason  of 
a  readjustment  in  the  price  the  Maiden  Company  is  to  sell  its 
gas  to  the  Suburban  Gas  &  Electric  Company,  a  company  whose 
officers  and  directors  are  the  same  as  those  of  the  Maiden  Com- 
pany, it  was  stated  that  the  price  to  the  Suburban  Company  was 
made  by  an  agreement  with  that  company*  under  which  it  was 
to  pay  the  cost  of  manufacture  to  the  Maiden  Company  plus 
certain  interest  and  other  charges  on  a  certain  proportionate  part 
of  the  property  of  the  Maiden  Company.  The  Maiden  Company 
sold  in  the  year  ending  June  30,  1921,  300,000  M  cubic  feet 
of  gas  to  the  Suburban  Company  and  received  $1  per  M  for  that 
gas.  A  sum  of  $65,000  would  be  equivalent  to  21§  cents  per  M 
on  that  amount  of  gas  so  that  it  would  seem  that  there  would 
be  a  reduction  in  the  price  of  gas  sold  to  the  Suburban  Company 
of  21§  cents  against  a  reduction  of  5  cents  to  the  consumer,  which 
under  the  finding  of  the  majority  of  the  Commission  would  be 
7  J  cents  per  M  cubic  feet 

In  the  application  of  the  Suburban  Gas  &  Electric  Company 
for  the  installation  of  a  service  charge  of  50  cents  a  month  and 
$1.20  per  M  for  gas  sold  by  that  company,  which  application 
is  now  before  the  Board,  it  was  pointed  out  in  the  statement 
accompanying  that  petition  that  such  a  charge  would  result  in 
a  saving  to  the  consumers  of  that  company  of  $9,000,  or  a  reduc- 
tion of  3^  cents  per  M  in  the  price  of  gas.  If  the  Maiden 
Company  is  to  receive  $65,000  less  for  the  gas  it  sells  to  the 
Suburban  Company,  it  would  seem  that  that  company  should 
save  $65,000  in  the  purchase  of  the  same  amount  of  gas,  yet  it 
was  proposed  to  share  with  its  consumers  but  $9,000.  Under 
the  schedule  as  approved  by  the  majority  if  applied  to  the 
Suburban,  the  loss  of  revenue  would  be  substantially  $18,000  or 
a  reduction  in  the  price  of  gas  of  7^  cents  to  the  consumers, 
against  a  reduction  in  the  price  of  gas  it  purchases  of  the  Maiden 
Company  of  2 If  cents  per  M  cubic  feet.  It  is  claimed  that  the 
gas  end  of  the  Suburban  Gas  &  Electric  Company  did  not  pay. 
However  this  may  be,  that  company  pays  10  per  cent  dividends 
on  its  common  stock. 

The  items  of  $5,000  and  $10,000  increase  in  Federal  and 
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local  taxes  would  seem  to  be  proper  items  to  allow  for  an  increase 
in  revenue  over  that  of  the  year  ending  June  30,  1921. 

The  item  of  $20,000  loss  on  residuals  is  one  I  am  partly  re- 
sponsible for  as  it  seemed  to  me  a  proper  one  when  suggested  to 
make  up  for  the  lower  price  at  which  residuals  on  hand  would 
have  to  be  sold.  Such  loss,  if  any,  however,  has  largely  if  not 
wholly  been  absorbed  in  the  company's  operations  to  date  and 
there  will  be  no  need  of  providing  additional  revenue  for  this 
item  as  it  has  automatically  taken  care  of  itself  by  the  reduced 
price  of  raw  material. 

The  item  of  $16,000  is  largely  a  bookkeeping  one  and  does  not 
represent  an  increase  in  taxes  for  the  year  ending  December  31, 
1922,  but  a  different  allocation  of  the  total  tax  due  to  a  change 
in  the  method  required  by  the  Commission  in  allocating  the  tax. 
It  has  already  been  taken  care  of  in  the  six  months'  operations 
of  the  company  ending  December  31,  1921,  a  period  which  was 
a  very  prosperous  one  financially  for  the  company.  This  item 
will  not  occur  again  and  need  not  be  considered  as  requiring 
additional  revenue  over  that  of  the  year  ending  June  30,  1921. 

Concerning  the  item  of  $26,681  required  to  pay  an  8  per  cent 
return  on  investment,  the  company  now  pays  dividends  of  7  per 
cent  on  its  capital  stock,  slightly  less  than  6  per  cent  on  its  paid- 
in  investment,  not  an  excessive  return,  and  with  the  increasingly 
lower  rate  of  return  on  money  at  this  time,  perhaps  on  the  whole 
not  an  unfair  ona  To  increase  it«  dividend  to  8  per  cent  on  its 
stock  would  require  $20,800  additional.  If  a  company  is  able 
to  make  a  substantial  reduction  in  the  price  of  gas  to  its  con- 
sumers due  to  efficient  management,  it  ought  to  be  entitled  to 
a  return  somewhat  greater  than  the  going  rate,  for  it  is  the  price 
one  pays  for  his  gas  that  concerns  him  more  than  the  rate  of 
dividend  the  company  pays.  As  a  rule  the  gas  and  electric  utili- 
ties throughout  the  Commonwealth  which  pay  these  larger  re- 
turns on  their  investments  are  those  who  have  low  prices  for 
their  products.  If  this  company  desires  to  get  into  that  class, 
in  my  opinion  it  should  reduce  the  price  of  gas  sufficiently  to 
do  so. 

I  submit  a  table  shovdng  the  cents  that  would  be  required  per 
cubic  foot  of  gas  to  pay  an  8  per  cent  return  on  the  paid-in  in- 
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vestment  of  eight  of  the  largest  gas  companies  in  the  state  mak- 
ing and  selling  all  their  gas. 


Stock,  Bonds 
Notes  and 

4%  Return 

Gas  Sold 

Cents 

Premiums 

(6  mos.) 

6  mos. 

per  M 

Cambridge 

3,086,266 

123,461 

605,560,665 

20.38 

Fall  River 

1,759,34» 

70,374 

423,741.965 

16.61 

Haverhill 

74r),G00 

29,824 

198,327,500 

15.04 

Loveell 

2,191,668 

87,666 

399,422,900 

21.95 

1  Maiden  ft  Melrose 

3,915,737 

156,629 

615,859,100 

25.43 

1  Springfield 

6,084,055 

203,362 

682,493.006 

29.80 

Taunton 

716,000 

28,640 

161,659,700 

17.72 

•  Worcester 

6,051,800 

202,072 

601,451,600 

40.30 

iTenney  companies. 

s  Worcester  paid  no  dividends  in  1020;  small  dividend  on  its  preferred 
stock  in  1921. 

It  will  be  noted  from  the  above  table  that  the  consumers  of 
gas  in  Maiden  would  have  to  pay  25  cents  on  every  thousand 
cubic  feet  of  gas  to  pay  an  8  per  cent  return  on  the  investment, 
while  the  consumers  in  Fall  River  would  pay  but  16^  cents,  yet 
the  Fall  Eiver  Company  pays  12  per  cent  dividends  on  its  stock 
and  sells  its  gas  for  $1.16  per  M. 

Concerning  the  item  of  $32,000  additional  for  depreciation 
this  company  charged  to  depreciation  in  the  six  months  ending 
June  30,  1921,  substantially  2  per  cent  on  its  book  investment. 
The  Springfield  Gas  Light  Company,  the  officers  and  directors 
of  which  are  substantially  the  same  as  those  of  the  Maiden  Com- 
pany, charged  to  depreciation  in  that  year  1^  per  cent  on  its 
book  investment,  exclusive  of  land.  For  the  six  months  ending 
December  31,  1921  the  Maiden  Company  charged  to  depreciation 
on  the  same  basis  3  per  cent  against  that  of  the  Springfield  Com- 
pany of  1.7  per  cent.  It  was  not  because  of  insufficient  revenue 
that  the  Springfield  Company  did  not  charge  more  as  it  declared 
an  extra  dividend  of  1  per  cent  over  its  regular  dividend  of  12 
per  cent  on  profits  derived  from  the  sale  of  real  estate.  This 
company  is  now  asking  to  be  allowed  3  per  cent  for  depreciation 
when  eight  out  of  ten  of  its  directors  who  are  directors  of  the 
Springfield  Company  evidently  thought  1.7  per  cent  was  enough 
to  charge  off  for  depreciation  by  that  company.  Could  any  ac- 
tion be  more  inconsistent  ?    It  is  such  things  as  these  that  cause 

one  to  be  suspicious  of  the  sincerity  of  their  requests. 
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I  believe  that  this  company  is  entitled  to  somewhat  more  reve- 
nue than  it  had  in  the  year  ending  June  30,  1921.  Its  surplus 
for  the  year  was  too  small,  but  let  us  see  what  its  condition  was 
at  the  end  of  the  calendar  year  1921  according  to  its  report  to 
the  Commission.  It  paid  its  regular  dividend  at  the  rate  of  7 
per  cent  on  its  common  stock,  charged  $52,961  to  depreciation 
reserve  in  six  months,  against  $62,000  for  the  whole  year,  re- 
duced the  price  of  gas  to  the  Suburban  Company  12  cents  or 
over  $18,000  in  six  months  ($36,000  for  the  year),  made  allow- 
ance for  taxes  to  the  amount  of  $95,399  (six  months)  against  a 
total  tax  for  the  year  ending  Jime  30,  1921  of  $115,991,  ab- 
sorbed its  loss  on  residuals  if  any,  and  had  a  surplus  of  $56,687 
for  the  six  months  operation,  against  $15,871  for  the  whole  year, 
increasing  its  profit  and  loss  account  from  $75,085  to  $131,772 
in  six  months. 

From  the  foregoing  it  will  be  seen  that  the  only  additional 
revenue  the  company  will  need  in  excess  of  what  it  received  in 
the  year  ending  June  30,  1921,  would  be  as  follows: 

Loss  on  Fale  of  gas  to  Suburban,  which  I  think  should  be 

reduced  to  $45,000 

Increase  in  local  and  Federal  taxes 15.000 

Additions  surplus  for  year 15,000 

Total  additional  needed    $75,000 

If  35^  service  charge  and  $1.25  per  M,  add 64,141 

$139,141 
If  35^  service  charge  and  $1.20  per  M,  add ; . . . .       43,309 

$182,450 
If  35^  service  charge  and  $1.15  per  M,  add 43,309 

$225,759 
Add  1%  additional  dividend  on  common  stock 20,855 

$246,614 
Total  savings  on  basis  of  cost  of  fuel  in  month  of  De- 
cember, 1921    260,490 

Savings  in  interest 5,000 

$265,490 
Possible   other    savings   on    labor    and    material,    10%    of 
$400,000    40,000 

$305,490 
Margin  to  come  and  go  on  $58,876 

If  the  company  reduced  the  price  of  all  the  gas  it  sold  in  the 
year  ending  June  30,  1921,  15  cents  per  M  cubic  feet^  its  loss 
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of  revenue- would  not  equal  its  savings  in  the  one  item  of  oil 
alone. 

With  a  35-cent  service  charge  monthly  and  $1.15  per  M  cubic 
feet  for  gas,  consumers  now  using  1000  cubic  feet  a  month  would 
have  no  increase  over  present  prices  and  those  who  use  more 
would  get  a  reduction  proportionate  with  the  amount  of  gas  used. 
This  would  be  equivalent  to  a  flat  reduction  in  the  price  of  gas 
of  17.4  cents  per  M  cubic  feet. 

It  has  been  said  that  this  is  not  a  rate  case.  Perhaps  it  has 
not  all  the  l^al  requirements  of  one  but  it  certainly  has  all  the 
practical  effects  of  such  upon  both  the  public  and  the  company. 
This  company  has  gradually  raised  its  rates  for  gas  from  90  cents 
in  1917  to  $1.50  per  M  cubic  feet  in  1920  because  of  the  large 
increases  in  the  cost  of  labor  and  material  that  entered  into  the 
manufacture  of  gas,  and  the  consxmiers  accepted  these  rates  with 
little  or  no  protest  because  they  felt  such  increases  were  justified. 
Now  that  the  costs  of  these  materials  have  become  substantially 
reduced  the  consumers  are  entitled  to  a  more  comparable  reduc- 
tion in  the  price  of  gas.  If  the  company  desires  to  make  these 
reductions  by  the  installation  of  a  service  charge,  well  and  good, 
but  a  service  charge  that  reduces  the  price  of  gas  to  the  consumer 
of  but  7i  cents  per  M  cubic  feet  when  the  cost  of  making  the 
gas  has  been  reduced  at  least  22  cents  per  M  cubic  feet  does  not 
seem  to  me  fair  or  just  to  its  consumers.  This  company  had  the 
benefit  of  these  reduced  rates  to  a  greater  or  less  extent  during 
the  last  six  months  of  the  year  ending  December  31,  1921  and 
almost  wholly  since  then  with  no  reduction  in  the  price  of  gas 
to  its  consumers.  On  the  basis  of  the  facts  as  they  appear  in 
this  case  I  believe  the  consumers  of  gaa  of  this  company  are  en- 
titled to  a  more  substantial  reduction  in  the  price  of  gas  than 
that  approved  by  the  majority  and  without  further  unnecessary 
delay. 
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CITY  OF  HUNTINGTOlf 

PUBLIC  SERVICE  COMMISSION  et  al. 
^     (—  w.  Va.  — ,  110  S.  E.  192.) 

Appeal  and  review  —  Cotnmissiona  —  Findings  —  Canclusivene&a. 

1.  Findings  of  fact  by  the  Public  Service  Commission,  based  upon 
evidence  to  support  them,  generally  will  not  be  reviewed  by  this  court 

Return  —  Right  to  just  compensation  —  B€isis. 

2.  In  order  that  it  may  receive  just  compensation  for  the  use 
of  the  property  which  it  has  devoted  to  the  service  of  the  public,  a 
utility  is  entitled  to  demand  and  receive  a  fair  return  upon  the 
reasonable  value  of  property  at  the  time  it  is  being  used  by  and  for 
the  public. 

Valuation  —  Incumbered  property  -—  Effect  of  bonded  indebtedness, 

3.  A  public  utility  having  a  large  bonded  indebtedness  remains 
the  owner  of  the  entire  property  which  it  devotes  to  public  service 
despite  the  existence  of  the  indebtedness  as  a  lien  against  it. 

Valuation  —  Incumbent  property  —  Effect  of  bonded  indebtedness. 

4.  An  owner  of  property  devoted  to  public  service  is  entitled  to 
earn  a  reasonable  return  upon  the  whole  of  that  property,  whether 
it  be  incumbered  by  indebtedness  or  not. 

JEtetum  —  Basis  —  Measurement  of  net  earnings, 

5.  A  public  utility  having  a  large  bonded  indebtedness  is  entitled 
to  earn  as  a  profit  a  reasonable  return  upon  the  full  fair  value  of  the 
property  which  it  owns.  Its  net  earnings  cannot  lawfully  be  measured 
by  a  reasonable  return  upon  the  difference  between  the  outstanding 
indebtedness  and  the  full  fair  value  of  the  property,  plus  interest 
upon  the  indebtedness. 

(PoFFENBABOEB  and  LiVELT,  J  J.,  dissent.) 

Return  -«  Confiscation  —  What  constitutes, 

6.  Deprivation  of  the  right  to  earn  a  reasonable  return  upon  the 
full  fair  value  of  its  property  amounts  to  a  confiscation  thereof  pro 
tanto. 

Return  —  Reasonableness  —  Confiscation  —  Value  of  service, 

7.  A  rate,  which  a  utility  is  authorized  to  charge  must  not  be  so 
low  as  to  be  confiscatory,  nor  so  high  as  to  exceed  the  value  of  the 
service  to  the  consumer.  A  just  and  reasonable  rate  must  fall  some- 
where between  these  two  extremes. 

Return  ^  Water  —  Depreciation  —  AmrOunt, 

8.  In  the  ascertainment  of  a  reasonable  and  fair  return  upon 
capital  used  by  a  corporation  engaged  exclusively  in  the  business  of 
supplying  water  to  a  city  and  its  inhabitants,  whose  stock  and  bonds 
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represent  money  actually  employed  in  the  business,  the  amount  of 
interest  annually  paid  on  its  indebtedness  and  the  dividends  it  pays 
or  can  pay  upon  its  stock  are  material  and  forceful  elements  to  be 
considered,  and  it  is  not  entitled  arbitrarily  to  rates  that  will  produce 
sufficient  net  income  to  provide,  after  payment  of  all  taxes,  for  2  per 
cent  for  depreciation  and  7  per  cent  as  a  return  to  it,  calculated  upon 
the  estimated  value  of  all  its  property,  it  appearing  that  more  than 
two-thirds  of  the  money  used  in  its  business  is  borrowed  at  the  rates 
of  6  per  cent  and  C  per  cent. 

(Lynch  and  Millee,  JJ.,  dissent.) 

[December  14,  1921.] 

Headnotes  by  the  Coubt. 

Petition  by  a  municipality  to  review  a  Commission  order  fix- 
ing water  rates ;  order  suspended. 

Appearances :  Deegan  &  Hall,  of  Huntington,  for  petitioner ; 
Fitzpatrick,  Campbell,  Brown  &  Davis,  of  Huntington,  for  re- 
spondent Huntington  Water  Corporation. 

L3mchy  J.:  The  first  question  to  be  answered  is:  Does  the 
order  entered  by  the  Commission  preclude  the  right  of  the  city 
of  Huntington  to  prosecute  this  review?  After  fixing  July  1', 
1921,  and  the  date  of  the  June  meter  readings  as  its  effective 
dates,  and  providing  for  continuation  of  its  effectiveness  until 
January,  1,  1922,  and  the  enlargement  of  applicant's  service  in 
certain  particulars  not  now  involved,  the  order  concludes : 

**It  is  further  ordered  that  the  applicant  file  with  the  Com- 
mission, on  or  before  the  20th  day  of  January,  1922,  a  com- 
plete report  setting  out  in  detail  its  monthly  revenue  and  operat- 
ing expenses  for  the  period  from  the  Ist  day  of  July,  1921,  to 
the  1st  day  of  January,  1922 ;  also  setting  forth  what  additions 
and  improvements  it  has  made  during  the  said  period,  and  what 
further  additions  and  improvements  are  under  construction  at 
the  time  of  the  filing  of  the  said  report;  and  for  the  purpose  of 
receiving  said  report,  and  taking  such  action  thereon  as  the  Com- 
mission may  deem  proper,  this  case  is  retained  upon  the  docket." 
This,  it  is  argued,  is  not  a  final  order  within  the  meaning  of 
§  16,  chapter  15-0,  Code  1918  (Code  1913,  §  651).     Its  pro- 
visions are  in  substance  and  effect  the  same  as  those  contained  in 
the  order  reviewed  in  Charleston  v.  Public  Service  Commission, 
83   W.   Va.  718,  721,  P.U.R.1919D,  792,  99  S.  E.  63.     The 
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opinion  in  that  case  properly  conceived  the  existence  of  a  differ- 
ence between  the  order  dealt  with  and  the  order  reviewed  in  City 
of  Bluefield  v.  Bluefield  Waterworks  &  Improvement  Co.  81  W. 
Va.  201,  P.U.R.1918B,  25,  94  S.  E.  121,  in  that  in  the  latter 
there  was  no  such  alteration  of  the  respective  rights  of  the  par- 
ties concerned  as  warranted  interference  with  the  provisional 
order  of  the  Commission,  or,  to  the  use  the  language  of  the  opin- 
ion in  the  Charleston  Case,  "there,"  meaning  the  Bluefield  Case, 
"an  increase  in  the  rates  had  been  granted  by  an  experimental 
order,  and  neither  the  city  nor  any  of  its  inhabitants  were  com- 
plaining of  the  increase  allowed,  but  the  water  company  was 
complaining  that  the  increase  allowed  it  was  not  sufficient 
.  .  .  If,  however,  we  take  the  view  that  what  the  legislature 
meant  [by  the  use  of  the  word  "finaP']  was  such  an  order  as 
grants  relief  to  one  party  or  the  other,  and  changes  the  situation 
of  the  parties  to  their  material  advantage  or  disadvantage,  the 
order  complained  of  here  is  such  an  order." 

In  the  case  now  considered  there  is  such  a  change.  The  rate 
increase  asked  by  applicant  the  Commission  substantially  granted, 
thereby  increasing  its  gross  and  consequently  its  net  annual 
earnings;  to  the  detriment  of  its  consumers,  if  the  revised  rate 
schedules  and  the  approved  percentage  produce  inequitable  re- 
sults. The  water  corporation's  revenues  necessarily  will  be  more 
from  the  operation  of  the  property  according  to  the  revised 
schedule  than  according  to  the  schedule  thus  superseded.  These 
accretions  must  come  from  consumers  of  water  provided  for 
their  use  and  convenience.  The  situation  of  the  parties,  the 
water  corporation  and  its  patrons,  are  affected — one  favorably, 
the  other  unfavorably.  The  observations  made  have  for  their 
purpose,  and  are  relevant  only,  to  show  the  order  to  be  within 
the  purview  of  that  provision  of  §  16,  chapter  15-0,  Code  1918, 
empowering  this  court  to  review  the  Commissioner's  orders. 
Viewed  in  the  light  of  that  section,  the  order  considered  is  with- 
in the  power  so  conferred. 

[1,  2]  It  is  hardly  necessary  to  enter  upon  a  prolonged  dis- 
cussion of  the  right  to  review  the  action  of  the  Commission,  a 
right  questioned  because  of  the  "purely  administrative"  character 
of  proceedings  contemplated  by  the  statute,  chapter  15-0,  creat- 
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ing  the  Commission  and  delegating  to  it  the  authority  formerly 
possessed  by  the  legislature  alone.  A  schedule  of  rates  for  a  pub- 
lic utility  that  effects  inequitable  results  is  and  always  has  been 
the  subject  of  judicial  inquiry,  whatever  may  be  the  source  of  the 
authority  prescribing  such  rates.  As  said  in  Chicago  &  G.  T.  R. 
Co.  V.  Wellman,  143  U.  S.  839,  344,  12  Sup.  Ot  Eep.  400,  402, 
36  L.  ed.  176: 

"The  legislature  has  power  to  fix  rates,  and  the  extent  of 
judicial  interference  is  protection  against  unreasonable  rates." 

In  Budd  V.  New  York,  143  U.  S.  617,  12  Sup.  Ct.  Rep.  468, 
36  L.  ed.  247,  there  is  the  further  intimation  that  the  cases  all 
support  the  proposition  that,  while  it  is  not  the  province  of  the 
courts  to  enter  upon  the  merely  administrative  duty  of  framing  a 
tariff  of  rates  for  carriage,  it  is  within  the  scope  of  judicial  power 
and  a  part  of  judicial  duty  to  restrain  anything  which,  in  the 
form  of  a  regulation  of  rates,  operates  to  deny  to  the  owners  of 
property  invested  in  the  business  of  transportation  that  equal 
protection  which  is  the  constitutional  right  of  all  owners  of  other 
properly.  There  is  nothing  new  or  strange  in  this.  How  many 
courts,  without  a  judicial  investigation  in  the  form  of  a  review 
determine  the  reasonableness  of  a  rate?  The  act  itself,  §  16,  if 
it  does  not  expressly  grant  it,  clearly  implies  authority  for  the 
review  when  the  matter  of  rates  is  involved  whether  they  are  ex- 
cessive from  the  standpoint  of  the  patrons,  or  unreasonable  from 
the  etandpoint  of  the  utility.  In  either  event  this  court  is  to 
"decide  the  matter  in  controversy  as  may  seem  to  be  just  and 
right.''    The  Supreme  Court  of  the  United  States  says : 

"If  the  law  be  such  as  to  make  the  decision  of  the  legislature 
or  of  a  Commission  conclusive  as  to  the  sufficiency  of  the  rates, 
this  court  has  held  such  a  law  to  be  unconstitutional."  Missouri 
Pacific  R.  Co.  V.  Tucker,  230  U.  S.  340,  349,  33  Sup.  Ct  Rep. 
961,  963,  57  L.  ed.  1507,  1510,  citing  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Minnesota  ex  rel.  R.  &  W.  Commission,  134  TJ.  S.  418, 
10  Sup.  Ct  Rep.  462,  702,  33  L.  ed.  970. 

It  cannot  reasonably  be  said  that  there  cannot  be  a  review, 
except  when  the  rates  are  confiscatory.  The  Commission's  au- 
thority relates  to  the  effect  they  produce;  that  is,  whether  they 
are  reasonable,  just,  and  fair  to  the  utility  and  its  patrons.    The 
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result  must  not  be  inequitable  to  either;  the  rights  of  both  are  to 
be  considered  and  preserved.  If  either  is  to  be  protected  to  the 
disadvantage  of  the  other,  the  utility  must  bear  the  consequences. 

The  order  entered  by  the  Public  Service  Commission  upon  the 
application  of  Huntington  Water  Corporation,  a  utility  engaged 
since  1886  in  supplying  water  for  use  and  consumption  by  the 
inhabitants  of  the  city  of  Huntington  and  vicinity,  is  the  subject- 
matter  of  this  investigation.  To  obtain  a  review  of  the  order  and 
direct  its  temporary  or  permanent  suspension,  city  of  Huntington 
challenges  its  correctness  open  several  theories.  The  order  and 
the  opinion,  considered  together,  state  the  facts  ascertained  by 
the  Commission  as  a  result  of  its  investigation,  based  upon  the 
testimony  of  competent  witnesses  examined  by  the  parties  to  the 
controversy. 

The  present  fair  value  of  the  property  of  the  Huntington  Water 
Corporation,  useful  and  used  in  the  service  of  the  public,  as  so 
ascertained  and  determined  for  rate-making  purposes,  is  $1,150,- 
000,  on  which  the  Commission  allowed  9  per  centum  to  provide  a 
fund  sufficient  to  meet  the  constant  tendency  of  the  property  to 
depreciate  in  value  by  reason  of  the  service  to  which  it  is  de 
voted,  and  a  reasonable  return  to  the  owner  after  payment  of  the 
expenses  of  operation,  including  taxes  and  other  charges  of  the 
same  general  character.  The  property  valuation  at  the  prescribed 
rate  will  yield  $103,500  annually.  The  schedule  of  water  rates 
superseded  by  the  order  involved  would,  as  estimated  by  the 
agents  of  the  corporation,  yield  an  operating  revenue  for  the 
year  1921  of  $167,389.32,  and  a  net  revenue  of  $70,959.40;  the 
expense  of  operation  for  the  same  period  being  $96,429.92. 

According  to  the  claim  of  the  water  corporation,  the  exigencies 
of  its  business  require  an  additional  $32,541.54,  but  from  this 
amount  the  Commission  deducted  $2,541.54,  leaving  only 
$30,000,  the  difference  in  the  two  amounts  being  asked  for  to  meet 
the  variance  in  the  revenues,  as  estimated  by  the  engineers  for 
the  water  corporation  and  the  Commission,  respectively;  or,  in- 
stead of  $103,500,  which  the  Commission  found  to  be  a  reason- 
able return  upon  the  corporation's  property,  it  provided  for  a 
net  return  of  $100,995.40.  If  from  this  sum  there  is  deducted, 
as  it  should  be,  the  $8,739.96,  the  depreciation  reserve  there  re- 
mains $92,255.44  available  for  use  in  the  payment  of  interest  on 
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the  mortgaged  indebtedness  of  the  corporation  and  for  distribution 
among  its  stockholders  in  the  form  of  dividends,  if  the  property 
valuation  as  fixed  by  the  Commission  is  approximately  correct. 

The  outstanding  capital  stock  of  the  corporation  aggregates 
$227,000,  and  its  bonded  indebtedness  $800,000,  one  part  of 
which  bears  5  per  cent,  the  other  6  per  cent,  interest;  the  total 
interest  charge  being  $47,234.  If  this  charge  is  deducted  from 
the  net  return,  as  we  have  ascertained  it  to  be,  the  result  is 
$45,021.44  available  for  distribution  as  dividends  on  capital 
stock,  or  to  surplus  account,  or  such  other  use  as  the  company  may 
choose  to  apply  it.  Because  this  net  balance,  when  applied  to 
the  payment  of  dividends  on  the  par  value  of  the  stock,  is  unusual, 
the  city  of  Huntington  protests  that  an  increase  in  the  schedule  of 
rates  sufficient  to  yield  such  balance  is  without  legal  warrant, 
exorbitant,  and,  therefore,  in  excess  of  the  demands  of  justice 
and  fair  treatment. 

The  protestant,  city  of  Huntington,  also  assails  as  excessive 
and  erroneous  the  valuation  placed  upon  the  company's  property 
for  rate-making  purposes.  The  valuation  represented  by  the 
figures  $757,831.67,  according  to  its  contention,  more  nearly  ap- 
proximates the  fair  value  of  the  property  as  its  engineer  found 
it  to  be.  The  report  filed  by  the  company's  engineer  shows  the 
value  to  be  $1,260,408.43.  In  arriving  at  this  result,  he  used  as 
a  basis  for  computation  a  valuation  which  he  made  of  the  same 
property  in  1915,  while  serving  the  Commission  in  the  same 
capacity,  and  he  found  the  property  then  reasonably  worth  as  an 
investment  the  sum  of  $1,178,641  as  of  the  first  day  of  that  year. 
In  his  appraisal,  in  order  to  reach  an  approximate  value  for  the 
purpose  of  the  application  of  the  water  corporation  then  pending 
before  the  Commission,  he  adopted,  the  reproduction  cost  new, 
less  depreciation,  theory  of  valuation  for  properties  appropriated 
to  the  use  and  benefit  of  the  public,  accepting  as  correct  the  aver- 
age unit  prices  of  labor,  material,  and  equipment  covering  a 
period  of  five  years  prior  to  January  1,  1915.  Some  time  there- 
after he  severed  his  connection  with  the  Commission  and  entered 
into  the  employment  of  the  water  corporation,  particularly  with 
reference  to  the  ascertaiimient  of  the  property  valuation  for  the 
purpose  of  the  present  proceeding. 

'  From  the  1915  amount,  with  some  corrections  of  minor  impor- 
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tance,  he  first  deducted  the  depreciation  of  the  property  since 
that  date,  and  added  the  actual  cost  of  all  subsequent  additions  to 
it,  and  found  its  fair  value  for  rate-making  purposes  to  be  $1,260,- 
408.13  as  of  November  80,  1920.  Another  engineer  also  em- 
ployed by  the  city  undertook  to  value  the  property  from  a  his- 
torical point  of  vievr,  less  depreciation.  As  the  result  of  his 
investigation  did  not  prove  satisfactory  to  the  Commission,  it 
declined  to  accept  his  finding,  because  the  corporation's  books 
did  not  contain  sufficient  data  from  which  to  determine  with  the 
requisite  degree  of  certainty  the  actual  or  approximate  cost  of 
the  property,  and  also  because  he  did  not  attempt  to  show  its 
cost  prior  to  1899,  and  of  his  method  of  determining  the  depre- 
ciation that  has  accrued  since  that  year. 

With  these  different  results  and  the  testimony  of  competent 
witnesses  explaining  the  different  theories  applied  before  it,  the 
Commission,  after  considering  both  reports  and  the  testimony, 
accepted  as  representing  more  nearly  the  reasonable  value  of  the 
property  the  report  of  Anderson,  but  reduced  his  amount  to 
$1,150,000,  which  is  less  than  the  1915  valuation.  The  method 
of  computation  adopted  and  followed  by  him  in  substance  and 
effect  is  the  same  as  that  approved  in  Charleston  v.  Public 
Service  Commission,  86  W.  Va.  536,  P.TJ.K.1920F,  823,  103 
S.  E.  673,  where,  as  in  this  case,  no  books  showed  the  costs  of  the 
property.  Under  such  circumstances  there  can  be  no  serious  or 
valid  objection  to  the  method  adopted  and  pursued  by  Anderson, 
especially  where,  as  in  both  cases,  "the  valuation  was  made  under 
normal  conditions,  when  prices  of  material  and  labor  were  not 
inflated."  This  fact  the  Commission  recognized  as  being  import- 
ant There  being  ample  evidence  to  support  the  Commission's 
findings,  this  court  cannot  and  will  not  disturb  them.  Norfolk 
&  W.  K.  Co.  V.  Public  Service  Commission,  82  W.  Va.  408, 
P.ir.Il.l918E,  737,  96  S.  E.  62,  8  A.L.K,  155;  Mill  Creek  Coal 
&  Coke  Co.  v.  Public  Service  Commission,  84  W.  Va.  662, 
P.U.R.1920A,  704,  100  S.  E.  557,  7  A.L.R.  1081 ;  Charleston  v. 
Public  Service  Commission,  cited. 

A  controversy  has  arisen  as  to  what  constitutes  the  investment 

on  which  a  public  utility  is  entitled  to  a  fair  return  from  the 

operation  of  its  property  for  public  convenience,  and  for  the 

most  part  this  is  the  main  ground  of  complaint  against  the  sched- 
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ule  of  rates  fixed  by  the  Cominissioii.  As  applied  to  the  facts  in- 
volved, the  question  is  whether  the  proper  basis  for  the  computa- 
tion, in  the  process  for  the  ascertainment  of  a  reasonable  or  fair 
return  for  the  service  rendered,  is  the  fair  value  of  the  property 
in  its  entirety,  or  that  valuation  less  $800,000,  the  amount  of  the 
corporation's  bonded  indebtedness,  a  difference  of  $350,000.  It 
is  not,  however,  reasonable  to  suppose  that  the  proceeds  derived 
from  this  source  represent  anything  like  the  amount  the  property 
has  cost  during  the  more  than  thirty  years  of  its  service  in  be- 
half of  the  public  Earnings  of  the  company  doubtless  have 
gone  into  betterments,  perhaps  beyond  the  amount  represented  by 
the  proceeds,  and,  it  may  be,  even  beyond  the  valuation  now  con- 
sidered. 

With  this  contention  there  is  allied  the  still  further  argument 
or  claim  that,  to  the  extent  the  bonds  represent  investment  in  the 
property,  the  measure  of  the  return  to  the  water  corporation  is 
the  rate  of  interest  they  bear;  that  is,  the  corporation  is  not  en- 
titled to  a  return  on  the  $800,000  indebtedness  at  a  rate  in  ex- 
cess of  interest  on  that  amount,  and,  therefore,  not  upon  the  fair 
value  of  the  property  considered  as  a  whole,  without  regard  to 
the  incumbrances  on  it,  or,  more  briefly,  the  utility  cannot,  it  is 
argued,  be  permitted  to  earn  a  net  return  on  the  property  in  its 
entirety,  but  only  on  $350,000,  the  company's  equity  in  it 

With  practical  unanimity  courts  have  held  that  the  return  is 
to  be  based  upon  the  present  fair  value  of  the  property  devoted  to 
public  service.  In  the  leading  case  of  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ot.  Eep.  418,  42  L.  ed.  819,  the  rule  was  first  an- 
nounced in  this  language: 

*We  hold,  however,  that  the  basis  of  all  calculation  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintaining 
a  highway  under  legislative  sanction  must  be  the  fair  value  of  the 
property  being  used  by  it  for  the  convenience  of  the  public. 
.  .  .  What  the  company  is  entitled  to  ask  is  a  fair  return  upon 
the  value  of  that  which  it  employs  for  the  public  convenience." 

The  court  did,  it  is  true,  in  that  case  remait  that — 

"If  a  railroad  .  .  .  has  bonded  its  property  for  an  amount 
that  exceeds  its  fair  value,  or  if  its  capitalization  is  largely 
fictitious,  it  may  not  impose  upon  the  public  the  burden  of  such 
increased  rates  as  may  be  required  for  the  purpose  of  realizing 
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profits  upon  such  excessive  valuation  or  fictitious  capitalization.'^ 

But  by  way  of  precaution  it  added : 

"And  the  apparent  value  of  the  property  and  franchises  used 
by  the  corporation,  as  represented  by  its  stocks,  bonds,  and  obli- 
gations, is  not  alone  to  be  considered  in  determining  the  rates 
that  may  be  reasonably  charged.*' 

But  by  no  means  is  this  statement  to  be  interpreted  as  a  limita- 
tion upon  the  right  of  such  a  corporation  to  base  its  right  to  a  net 
profit  upon  the  fair  value  of  its  property,  without  regard  to  the 
interest  charge  on  its  bonded  indebtedness.  Evidently  these  re- 
marks are  not  so  understood  by  the  subordinate  Federal  courts, 
for  Circuit  Judge  Hunt,  in  Montana  W.  &  S.  R.  Co.  v.  Morley 
(D.  C.)  198  Fed.  991,  1007,  said: 

^^ut  we  must  not  accept  the  amount  of  the  bonded  debt  as  a 
complete  or  accurate  criterion  of  the  value  of  the  property." 
— and  approved  the  language  of  President  Hadley  of  Yale  Uni- 
versity in  the  report  of  the  Railroad  Securities  Commission  to 
the  President  of  the  United  States,  dated  November  1,  1911, 
saying: 

"In  so  far  as  the  value  of  the  property  is  an  element  in  rate 
regulation,  the  outstanding  securities  are  of  so  little  evidentiary 
weight  that  it  would  ...  be  of  distinct  advantage  if  courts 
and  Commissions  would  disregard  them  entirely,  except  as  a  part 
of  the  financial  history  of  the  property,  and  would  insist  upon 
direct  evidence  of  the  actual  money  invested"  in  the  properties. 

See  also  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  29  Sup. 
Ot.  Rep.  148,  63  L.  ed.  371 ;  Louisville  &  N".  R.  Co.  v.  Railroad 
Commission  (D.  C.)  196  Fed.  800;  Texas  &  P.  R.  Co.  v.  Rail- 
road Commission,  192  Fed.  280, 112  C.  C.  A.  538. 

The  present  fair  value  of  the  property  devoted  to  public  use 
is  the  rule  prescribed  in  the  Minnesota  Rate  Cases,  230  U.  S. 
352,  355,  441,  33  Sup.  Ct.  Rep.  729,  57  L.  ed.  1511,  48  L.R.A. 
(N.S.)  1151,  Ann.  Cas.  1916A,  18.  The  same  court  has  gone 
further,  and  held  that  the  return  guaranteed  by  the  Constitution 
of  the  United  States  is  a  return  upon  the  "reasonable  value  of 
the  property  at  the  time  it  is  being  used  for  the  public."  San 
Diego  Land  &  T.  Co.  v.  Jasper,  189  U.  S.  439,  442,  23  Sup. 
Ct.  Rep.  571,  572,  47  L.  ed.  892.    And  in  Simpson  v.  Shepard 
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(Minnesota  Rate  Cases,  supra)  the  court,  speaking  through  Mr. 
Justice  Hughes,  also  said: 

"As  the  company  may  not  be  protected  in  its  actual  invest- 
ment, if  the  value  of  the  property  be  plainly  less,  so  the  making 
of  a  just  return  for  the  use  of  the  property  involves  the  recogni- 
tion of  its  fair  value  if  it  be  more  than  its  cost.  The  property 
is  held  in-  private  ownership  and  it  is  that  property,  and  not  the 
original  cost  of  it,  of  which  the  owner  may  not  be  deprived  with- 
out due  process  of  law/* 

In  discussing  the  basis  of  valuation  upon  which  a  fair  return 
must  be  allowed,  the  New  Jersey  Supreme  Court,  in  the  case 
of  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Com'rs. 
84  N.  J.  L.  463,  474,  87  Atl.  651,  657  (L.RA.1918A,  421)  said: 

^'We  are  met  with  difficulties  and  valid  objections  whether  we 
adopt  the  standard  of  actual  investment,  of  cost  of  reproduction 
or  present  value.  It  would  be  a  waste  of  time  for  us  to  go  into 
this  discussion.  We  think  it  enough  to  say  that  the  great  weight 
of  authority  is  in  favor  of  the  standard  of  present  value.  That 
standard  has  the  sanction  of  the  United  States  Supreme  Court  in 
cases  involving  the  constitutional  rights  of  the. companies,  and  is 
said  by  that  court  to  be  no  longer  open  to  dispute  under  the  Con- 
stitution. San  Diego  L.  &  T.  Co.  v.  Jasper,  189  U.  S.  439,  442, 
47  L.  ed.  892,  894,  23  Sup.  Ct  Rep.  571.  Since  all  cases  of 
the  kind  may  come  before  that  tribunal  for  final  adjudication, 
and  its  decisions  upon  the  constitutional  question  would  be  bind- 
ing upon  us,  we  ought  to  adopt  the  same  rule." 

As  said  in  Home  Teleph.  Co.  v.  Carthage,  235  Mo.  644,  139 
S.  W.  547,  48  L.E.A.(N.S.)  1056,  Ann.  Cas.  1912D,  301: 

''What  the  company  is  entitled  to  demand,  in  order  that  it  may 
have  just  compensation,  is  a  fair  return  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  for  the  public." 

This  is  the  rule  adopted  and  observed  in  Oklahoma  as  well  as 
in  nearly  all  of  the  state  and  Federal  courts  where  rate-making 
cases  have  been  considered  and  decided.  Pioneer  Teleph.  & 
Teleg.  Co.  v.  Westenhaver,  29  Okla.  429,  118  Pac  354,  38 
L.R.A.(N.S.)  1209;  Western  Union  Telegraph  Co.  v.  State,  31 
Okla.  415,  121  Pac  1069 ;  Kennebec  Water  District  v.  Water- 
viUe,  97  Me.  185,  54  Atl.  6,  60  L.E.A.  856;  Redlands  L.  &  C. 
Domestic  Water  Co.  v.  Eedlands,  121  Cal.  365,  53  Pac.  843; 
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Oshkosh  Waterworks  Oo.  v.  Railroad  Commission,  161  Wis.  122, 
P.U.R.1915D,  336,  152  K  W.  859,  L.R.A.1916F,  592. 

There  are,  it  is  true,  some  decisions  that  do  for  some  purposes 
take  into  consideration  the  reasonableness  of  rates* in  connection 
with  the  original  cost  of  property  employed  to  promote  the  gen- 
eral welfare  of  the  conmiunity  in  which  it  is  located  with  reier- 
ence  to  rates  ample  to  pay  fixed  interest  charges  and  dividends, 
without  express  recognition  of  the  rule,  so  abundantly  sustained 
by  the  authorities  cited  and  many  others  that  could  be  cited,  that 
the  present  value  of  the  property  represents  the  amount  on  which 
the  return  must  be  computed.  They  treat  the  capitalization  and 
indebtedness  as  relevant  in  the  ascertainment  of  the  true  prop- 
erty valuation  and  for  no  other  purpose.  The  only  cases  found 
upon  this  investigation  so  holding  are  Reagan  v.  Farmers'  Loan 
&  T.  Co.  154  U.  S.  362,  14  Sup.  Ct.  Rep.  1047,  38  L.  ed.  1014; 
Dow  v.  Beidelman,  125  U.  S.  680,  8  Sup.  Ct  Rep.  1028,  31 
L.  ed.  841 ;  Ball  v.  Rutland  R.  Co.  (C.  C.)  93  Fed.  513 ;  Chicago 
M.  &  St.  P.  R.  Co.  V.  Smith  (C.  C.)  110  Fed.  473;  Wallace  v. 
Arkansas  C.  R.  Co.  118  Fed.  422,  55  C.  C.  A.  192. 

In  the  Reagan  Case  the  question  was  whether,  in  the  operation 
of  the  properties  of  the  defendant,  a  railroad  corporation,  the 
schedule  of  rates  prescribed  by  the  Texas  Railroad  Commission 
were  such  as  to  yield  revenues  sufficient  in  amount  to  pay  cur- 
rent expenses,  taxes,  etc.,  depreciation,  interest  on  bonded  in- 
debtedness, and  a  net  profit  sufficient  to  pay  dividends  on  the 
company^s  capital  stock.  This  was  the  paramount  question  in- 
volved and  decided.  All  others  were  important  only  upon  ques- 
tions of  jurisdiction  to  review  acts  of  the  Commission.  After 
adjudging  the  tariffs  to  be  insufficient  to  yield  an  amount  large 
enough  to  compensate  the  owners  of  the  capital  stock  in  a  reason- 
able amount  of  dividends,  all  the  circumstances  of  the  case  being 
considered,  the  court,  in  replying  to  an  argument  upon  the  sub- 
ject, added  what  certainly  seems  significant: 

"If  the  state  were  to  seek  to  acquire  the  title  to  these  roads, 
under  its  power  of  eminent  domain,  is  there  any  doubt  that  con- 
stitutional provision  would  require  the  payment  to  the  corpora- 
tion of  just  compensation;  that  compensation  being  the  value 
of  the  property  as  it  stood  in  the  markets  of  the  world,  and  not 
as  prescribed  by    •    •    •    the  legifllature  ?    Is  it  any  less  a  de- 
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parture  from  the  obligations  of  justice  to  seek  to  take,  not  the 
title,  but  the  use  for  the  public  benefit,  at  less  than  its  market 
value?" 

In  Dow  V.  Beidelman,  a  suit  the  object  of  which  was  to  deter- 
mine whether  a  rate  of  3  cents  per  mile  for  the  carriage  of  pas- 
sengers by  railroad  was  not  sufficient  compensation,  the  argument 
was  that  with  the  same  traffic  that  their  road  has  now,  and  charg- 
ing for  transportation  at  the  rate  of  8  cents  per  mile,  the  net 
yearly  revenue  will  pay  less  than  1^  per  cent  on  the  original  cost 
of  the  road,  and  only  a  little  more  than  2  per  cent  on  th,e  amount 
of  its  bonded  debt. 

The  court  did  not  decide  the  question  presented  because  there 
was  not  in  the  record  any  evidence  as  to  how  much  the  bonds  cost, 
or  as  to  the  amount  of  the  capital  stock  of  the  corporation  as 
reorganized,  or  as  to  the  sum  paid  for  the  railroad  by  that  cor- 
poration or  its  trustees. 

There  was  involved  in  Ball  v.  Railroad,  supra,  the  question  of 
the  impairment  of  the  charter  provision  of  the  railroad  "giving 
it  the  right  to  fix  the  rates  of  fare  on  its  road  within  certain 
limits"  was  considered,  and  the  court  held  that  subsequent  legis- 
lation reducing  the  rates  of  fare  below  the  limit  and  below  "what 
will  permit  the  railroad  company  to  earn  a  reasonable  income  on 
the  capital  invested"  is  in  violation  of  the  Fourteenth  Amendment 
as  a  taking  of  property  without  due  process  of  law.  In  Eailroad 
Co.  V.  Smith,  supra,  the  court,  acting  upon  the  findings  of  a 
master  in  chancery,  accepted  the  valuation  of  the  company's 
property  devoted  to  public  use  as  the  basis  for  compensation  to 
determine  whether  at  the  schedule  of  rates  the  company  could 
earn  a  net  profit  from  the  operation  of  its  property  in  an  amount 
sufficient  to  pay  fixed  charges  and  discounts,  and  as  result  of  the 
computation  upon  that  basis,  the  court  found  the  schedule  in- 
sufficient. In  substance  and  effect  the  language  of  Wallace  v. 
Eailroad  Co.  is  the  same.  The  court  must  have  had  before  it  the 
value  of  the  property,  else  it  could  not  have  found,  upon  demurrer 
to  the  bill,  the  reduction  of  the  gross  earnings  from  the  property 
to  be  far  below  an  amount  required  to  reimburse  the  company  by 
the  payment  of  operating  expenses,  taxes,  and  fixed  charges. 

[3,  6]  There  does  not  appear  any  sound  principle  of  law  that 
sanctions  any  other  measurement  for  the  return  a  utility  ia 
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entitled  to  than  a  rate  which,  when  applied  to  the  fair  valuation 
of  its  property  useful  and  used  in  behalf  of  the  public,  without 
regard  to  its  capital  stock  or  its  mortgaged  indebtedness,  except 
that  no  rate  of  return  is  allowable,  unless  it  is  sufficient  under 
ordinary  circumstances  to  cover  the  expenses  incident  to  the 
operation  of  the  property,  including  taxes,  depreciation,  interest, 
and  dividends.  The  facts  proved  and  practically  conceded  do 
not  even  tend  to  show  that  the  management  of  Huntington  Water 
Corporation  has  not  always  been  efficient  and  the  service  ren- 
dered by  it  satisfactory.  There  is  no  charge  against  it  of  any 
character,  except  as  to  rates  and  the  method  of  appraisement  of 
its  property.  It  has  faithfully  performed  the  duties,  the  per- 
formance of  which  it  assumed  when  organized.  No  question  has 
arisen  as  to  watered  stock,  inflated  prices,  inefficient  administra- 
tion, or  incompetency  of  its  officers  and  agents.  The  only  hint  is 
its  increase  in  salaries  in  anticipation  of  its  application  for  a 
more  remunerative  schedule  of  rates.  But  the  salary  increase  is 
insignificant  compared  with  the  service  rendered. 

Enough  has  been  said  to  show  that  the  present  fair  value  of 
the  property  devoted  to  the  service  of  the  public  is  to  be  made 
the  basis  of  the  return  to  the  owner  or  proprietor.  This  has  been 
the  rule  recognized  and  applied  heretofore  by  this  court  City  of 
Charleston  v.  Public  Service  Commission,  86  W.  Va.  536,  P.U.R 
1920F,  823,  103  S.  E.  673 ;  Bluefield  Waterworks  &  Improve- 
ment Co.  V.  Public  Service  Commission,  110  S.  E.  205,  recently 
decided.  The  amount  of  capitalization  and  bonded  indebtedness 
of  a  public  service  company  ordinarily  is  no  test  of  the  value  of 
the  property.  7  Fletcher,  Cyclopedia  of  Corporations,  §  4536; 
Wyman,  Public  Service  Corporations,  §  1092,  and  cases  cited. 
It  is  not  the  amount  of  the  stockholders'  investment  in  the  prop- 
erty, nor  of  their  so-called  equity,  that  determines  the  basis  of 
the  yield,  but  the  value  of  the  property  devoted  or  dedicated  to 
public  use. 

The  final  question  to  be  discussed  and  decided  is  the  net  income 
the  corporation  may  properly  have  from  the  operation  of  its 
property,  as  valued  by  the  commission — such  income  as  the  cor- 
poration may  use  for  the  exigencies  of  its  business,  or  may  re- 
quire for  distribution  among  its  stockholders  in  the  form  of  divi- 
dends or  otherwisa    It  is  upon  the  answer  to  this  question  that  a 
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difference  of  opinion  has  arisen  among  members  of  the  court. 
President  Ritz  and  Judges  Poffenbarger  and  Lively  would  meas- 
ure or  test  the  rate  of  income  by  the  corporation's  equity  in  the 
property,  either  coupled  with  or  independent  of  the  amount  of 
the  corporate  stock  and  indebtedness,  or  by  each  separately,  or 
for  some  purposes  in  connection  with  the  appraised  value  of  the 
property.  Judge  Miller  and  I  base  the  income  rate  exclusively 
upon  such  valuation,  disregarding  as  irrelevant  and  unimportant 
the  equity,  incumbrance,  and  stock,  in  so  far  as  they  affect  the 
corporation's  right  to  income.  Our  conception  of  the  basis  of  that 
right  is  the  value  of  the  corporation's  property,  the  property  it 
owns,  the  property  in  its  entirety,  the  property  the  corporation 
has  set  apart  to  serve  the  public.  It  does  not  own  the  stock, 
it  does  not  own,  but  owes,  the  indebtedness,  and  neither  the 
stockholders  nor  the  creditors  own  the  corporation's  property. 
The  sole  owner  of  the  property  is  the  corporation,  and  the  cor- 
poration has  the  unqualified  right  to  control  and  manage  the 
property  to  promote  the  welfare  of  the  public.  The  only  interest 
the  creditors  have  in  the  property  resides  in  the  indebtedness,  and 
the  only  interest  the  stockholders  have  in  the  property  is  in  the 
dividends  to  be  paid  and  in  the  persons  who  shall  manage  and 
control  the  corporate  business.  In  line  with  those  observations, 
as  it  seems  to  the  writer,  is  the  language  of  the  opinion  in  Coal 
&  Coke  R.  Co.  V.  Conley,  67  W.  Va.  129,  67  S.  E.  613: 

"Exorbitant  rates  cannot  be  exacted  from  the  public  for  the 
sole  reason  that  persons  interested  in  a  corporation  have  con- 
tracted with  it  and  with  one  another  for  profits,  in  excess  of  that 
which  amounts  to  a  reasonable  and  fair  return  on  the  money  ac- 
tually invested  or  the  equivalent  of  the  actual  value  of  the  plant. 
The  capitalization  .  .  .  may  far  exceed  the  utmost  value  of 
the  company's  property,  for  some  reason." 

This  argument  was  intended  to  answer  and  did  answer  the 
claim  advanced  that  the  rate  of  income  should  be  adequate  to  pay 
dividends  on  the  company's  stock  issues  and  interest  on  the  com- 
pany's indebtedness,  though  these  items  may  with  others  have  ex- 
ceeded the  fair  value  of  the  property. 

A  corporation  is  an  entity  wholly  distinct  from  the  owners 
of  its  capital  stock.  It  has  the  legal  title  to  the  corporate  prop- 
erty; its  shareholders  do  not  have  any  title  to  it.     Each  has  a 
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separate  existence,  separate  interests  and  separate  liabilities,  and, 
in  so  far  as  the  right  of  an  individual  member  of  the  company  to 
its  earnings  is  concerned,  he  is  entitled  only  to  his  proportionate 
share  of  the  surplus  profits.  The  corporation  is  the  real  person. 
Park  V.  Petroleum  Co.  25  W.  Va.  108 ;  Moore  v.  Schoppert,  22 
W.  Va.  282 ;  Kanawha  Coal  Co.  v.  Ballard  &  Welch  Coal  Co.  43 
W.  Va.  721,  29  S.  E.  514.  If  the  capital  stock  and  indebtedness 
of  a  corporation  are  to  be  excluded  from  the  appraisement  of  its 
property,  as  the  basis  of  the  return  it  is  entitled  to  when  they 
exceed  the  value  of  the  property,  why  should  they  not  also  be 
excluded  from  consideration  for  any  and  all  purposes,  when  they 
are  materially  less  than  its  value?  Although  not  directly  in 
point,  it  may  not  be  amiss  to  remark  that  in  Towne  v.  Eisner,  245 
U.  S.  418,  425,  38  Sup.  Ct.  Rep.  158,  62  L.  ed.  372,  L.R.A. 
1918D,  254,  the  Supreme  Court  of  the  United  States  held,  in 
effect,  that  dividends  in  the  form  of  stock  are  not  income,  as  the 
word  is  understood,  and  that  stock  dividends  are  n«t  taxable  as 
such  under  the  Federal  Income  Tax  Law  of  1913  (38  Stat.  114). 

[6,  8]  There  is  no  immutable  standard  for  the  measurement  of 
the  income  a  company  serving  the  public  is  entitled  to  under  aD 
circumstances  and  conditions,  and  in  the  very  nature  of  things 
there  could  not  be.  The  facts  of  each  case  differ  from  the  facts 
of  every  other  case.  No  two  of  them  are  any  more  alike  than 
are  two  or  more  faces. 

Neither  is  the  legal  rate  of  interest  a  safe  or  certain  guide,  as 
the  authorities  say.  In  some  instances  a  utility  may  require  a 
greater  percentage  of  income  than  the  law  prescribes,  and  in 
others  less  than  such  a  rate.  But  usually  the  authorities  agree 
that  the  basis  of  the  rate  is  the  value  of  the  property  devoted  to 
a  public  use,  not  the  utility's  stocks  or  bonds,  and,  with  this  as  a 
starting  point,  sanction  a  rate  which  will  produce  such  a  net  in- 
come as  will  repay  in  profits  a  just  and  reasonable  compensation 
for  the  use  of  the  property  so  valued,  whether  the  rate  is  more 
or  less  than  the  legal  interest  rate ;  inflated  prices  being  excluded. 
If  the  rate  is  excessive  in  its  results,  in  that  it  yields  more  than 
is  just  and  fair  to  the  consumer,  it  then  is  an  unreasonable  rate; 
hut,  if  it  does  him  no  injustice,  he  cannot  be  heard  to  complain. 
The  only  injustice  of  which  complaint  is  made  is,  not  by  the 
consumers  directly,  but  by  the  city  of  Huntington,  the  sole 
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protestant,  and  the  basis  of  its  complaint  is  that  the  company's 
stockholders  receive  a  greater  percentage  of  dividends  than  they 
should  have,  and  for  that  reason  the  city  injects  the  amount  of 
the  capital  stock  and  the  indebtedness  into  the  balance  where 
otherwise  other  matters  may  be  in  a  state  of  equipoise.  By  the 
proposed  method,  and  by  it  alone,  can  it  be  made  to  appear  that 
the  9  per  cent  rate  is  inequitable. 

To  say  the  least,  the  rules  now  advocated  are  innovations  upon 
the  rules  generally  recognized  as  being  approximately  just  and 
fair,  where  the  conditions  are  normal.  If  the  former  should  re- 
ceive general  judicial  approval,  from  what  source  would  a 
company,  engaged  in  the  performance  of  a  public  duty,  with  a 
valid  capital  stock  or  a  valid  indebtedness  in  excess  of  the  es- 
timated, though  not  the  fair,  value  of  its  property,  earn  a  profit 
from  the  operation  of  its  property,  if  the  operating  expenses  and 
interest  charges  exhausted  the  gross  revenue?  That  condition 
would  necessitate  railroad  receiverships  practically  without  limit, 
and  deter  capital  investment  in  any  public  enterprise.  As  it 
seems  to  me,  a  return  is  not  reasonable  when  limited  to  interest 
upon  indebtedness  and  a  mere  dividend  on  stock,  without  allow- 
ance for  the  additional  risk  assumed  and  entailed  in  a  public 
business. 

To  warrant  suspension  of  a  schedule  of  rates  lawfully  author- 
ized, on  the  ground  of  alleged  unreasonableness,  the  disparity  be- 
tween what  is  reasonable  and  unreasonable  ought  to  appear  suf- 
ficiently clear.  If  it  does  not  work  a  hardship  upon  the  com- 
munity served,  it  ought  not  to  be  suspended.  There  is  in  this 
case  an  obvious  lack  of  imposition  upon  the  water  consumers, 
and  an  equally  evident  lack  of  an  undue  return  to  the  utility. 
It  cannot,  therefore,  be  contended,  even  if  important,  in  view 
of  what  has  been  said,  that  the  order  provides  a  fund  to  be 
assessed  to  and  collected  in  advance  from  water  consumers  for 
a  substantial  enlargement  of  the  corporation's  water-supplying 
instrumentalities,  and  their  extension  so  as  to  increase  the  num- 
ber of  its  patrons,  and  consequently  the  quantum  of  revenue  the 
betterments  will  yield  when  completed  and  paid  for,  as  well  as 
the  value  and  efficiency  of  the  applicant's  property.  Even  if 
there  be  a  demand  for  such  improvement,  no  rule  or  principle 
of  law  authorizes  advancement  of  rates  for  water  furnished  to 
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consumers  in  order  to  raise  a  fund  to  be  administered  and  ap- 
plied in  advance  to  defray  the  express  incident  to  the  improve- 
ment. The  corporation  must  resort  to  other  financial  sources, 
as  by  the  n^otiation  of  loans,  or  by  the  issuance  and  sales  of 
capital  stock  to  obtain  the  means  to  meet  such  expenditure. 
Eeason  and  authority  dictate  such  a  poliqr.  No.  3400,  20  L 
C.  C.  Rep.  266,  where  the  Interstate  Commerce  Commission 
denied  the  demand  for  railroad  transportation  rates  to  enable 
the  carrier  to  improve  its  property,  and  permission  to  make 
such  increases,  and  said  that,  for  the  purpose  of  determining 
whether  a  given  advance  is  reasonable,  the  railway  ought  not  to 
treat  as  a  part  of  its  operating  expenses  the  cost  of  permanent 
improvement  or  extensions,  and  this  must  of  necessity  mean 
that  the  rates  should  not  be  sufficient  to  allow  both  payment  of 
dividends  to  stockholders  and  interest  to  bondholders  and  an 
additional  sum  for  the  purpose  of  improving  and  increasing  the 
value  of  such  property.    See,  also,  pages  336,  336,  same  volume. 

"Intent  to  increase  the  plant  value  through  improvements, 
although  such  improvements  are  partially  completed,  cannot  be 
accepted  as  a  basis  for  the  purpose  of  fixing  rates;  the  actual 
fair  value  ...  at  the  time  used  and  useful  in  the  business 
of  furnishing  service  to  the  public  being  the  true  basis  for  cal- 
culating proper  charges."  Ke  Seneca  Teleph.  Co.  P.TT.R.1919F, 
48;  Re  Farmers'  &  Merchants'  Teleph.  Co.  P.U.R.1918F,  283; 
Re  Missouri  &  Kansas  Teleph.  Co.  P.ir.R.1918C,  55. 

Judge  Miller  and  I  do  not  agree  to  a  suspension  of  the  order 
reviewed. 

RitZy  P. :  Some  statement  of  the  reasons  which  impel  me  to 
the  conclusion  to  suspend  the  rate  involved  in  this  case  is  not 
inappropriate,  as  it  does  not  seem  that  any  of  my  Brethren 
concur  in  all  of  the  views  which  I  entertain. 

In  every  case  where  the  validity  of  a  rate  is  involved,  it  is, 
of  course,  necessary,  in  order  to  reach  a  conclusion,  to  deter- 
mine as  a  basis  therefor  the  value  of  the  thing  upon  which  the 
return  is  to  be  based.  I  quite  agree  that  a  public  service  cor- 
poration is-  entitled  to  a  fair  and  reasonable  return  upon  the 
value  of  the  property  devoted  by  it  to  the  public  service.  Enter- 
taining this  view,  the  first  question  tlien  presented  is:    How  is 
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that  value  to  be  ascertained  ?  In  the  early  history  of  rate  mak- 
ing aknoet  exclusive  consideration  Avas  given  to  the  amount  of 
bonds  and  capital  stock  outstanding.  It  was  soon  foxmd  that 
such  a  method  was  manifestly  unjust,  for  in  many  instances  all 
of  the  capital  stock  was  given  as  a  bonus  to  the  bondholders,  and 
in  others  the  bonds  sold  at  a  much  depreciated  price,  and  in  still 
others  inordinate  simis  of  money  squandered  for  promotion  ex- 
penses. The  books  are  full  of  cases  repudiating  this  method  as 
an  exclusive  one  for  arriving  at  the  value  of  the  property  of  a 
public  service  corporation  for  the  purpose  of  rate  making.  It 
was  then  thought  that,  while  the  par  value  of  the  bonds  and  the 
stock  was  not  a  sound  basis,  the  market  value,  where  the  same 
could  be  ascertained,  of  these  securities,  would  furnish  a  rea- 
sonably safe  point  from  which  a  start  could  be  made.  It  was 
argued  that  the  value  of  the  bonds  and  stocks  of  the  corporation 
in  the  market  ought  to  represent  with  reasonable  accuracy  the 
value  of  its  properties,  and  this  would  seem  to  be  so  as  an  ab- 
stract proposition;  but  actual  experience  soon  taught  that  mar- 
ket values  of  stocks  and  bonds  depended  upon  many  elements 
besides  the  actual  value  of  the  property  upon  which  they  were 
based,  so  that  this  method  could  not  be  considered  as  an  exclu- 
sive method  of  determining  the  property  value  for  the  purpose 
of  making  a  rate. 

The  actual  cost  of  the  property,  where  it  could  be  ascertained, 
lias  often  been  considered  as  the  most  reliable  basis  for  rate 
making.  If  it  can  be  ascertained  what  it  actually  cost  to  con- 
struct a  given  plant,  and  it  is  shown  that  the  work  was  econom- 
ically done,  there  would  seem  to  be  no  reason  why  this  would 
not  be  the  most  satisfactory  basis  for  arriving  at  the  value  of 
die  plant  for  rate-making  purposes.  Of  course,  this  leaves  out 
the  element  of  the  increase  in  property  values,  because  of  in- 
creased population,  or  other  contingencies,  which  may  result  in 
a  substantial  advance  in  the  value  of  the  investment,  which  it  is 
conceded  a  public  service  corporation  should  have  the  benefit 
of,  as  well*  as  any  other  property  owner.  Because  of  the  fact, 
however,  that  many  such  corporations  had  no  data  from  which 
the  actual  value  could  be  ascertained,  and  because  of  the  unre- 
liability of  the  other  methods  above  pointed  out,  various  rate- 
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making  authorities  resorted  to  the  theory  known  as  "reproduc- 
tion new,  less  depreciation,"  which  consists  in  having  experts 
make  an  inventory  of  the  properties  to  determine  what  it  would 
cost  to  reconstruct  such  a  plant  under  existing  conditions  and 
at  existing  prices,  deducting  from  this  result  an  arbitrary 
amount  for  the  depreciation  of  the  plant  during  the  time  it  had 
been  in  existence.  While  this  meUiod  was  resorted  to  orig- 
inally, because  of  the  paucity  of  information  as  to  the  actual 
cost  of  the  plant,  it  is  now  very  generally  insisted  upon,  par- 
ticularly in  these  times  of  high  prices,  by  public  service  cor- 
porations, as  the  exclusive  method  for  determining  the  value  of 
their  properties  for  rate-making  purposes. 

My  own  view  is  that  it  is  the  most  unreliable  of  any  of  the 
methods  which  may  be  employed  to  that  end.  In  the  last  analy- 
sis it  is  no  more  than  the  estimate  of  an  engineer  as  to  what  it 
would  cost  to  reproduce  a  certain  plant,  and  anyone  who  lias 
ever  had  experience  with  construction  work  will  readily  testify 
as  to  the  tmreliability  of  such  estimates  when  they  come  to  be 
compared  with  actual  costs.  Then,  too,  such  method  does  not 
take  account  of  what  to  me  seems  a  very  important  element,  and 
that  is  that,  of  two  plants  which  it  would  cost  exactly  the  same 
to  reproduce,  one  may  have  been  maintained  so  as  to  render 
highly  efficient  service,  while  the  other  was  allowed  to  run  down 
so  as  to  be  in  no  way  capable  of  performing  satisfactorily  the 
functions  for  which  it  was  designed;  yet,  under  this  theory  of 
reproduction  less  an  arbitrary  deduction  for  what  is  called  de- 
preciation, both,  if  of  the  same  age,  would  be  valued  for  rate- 
making  purposes  at  exactly  the  same  amount 

My  own  judgment  is  that  there  is  no  exclusive  method  for 
arriving  at  the  value  of  a  public  service  plant  for  rate-making 
purposes.  Those  charged  with  the  duty  must  take  into  consid- 
eration every  element  available.  There  is  no  reason  why  a  Pub- 
lic Service  Commission  or  other  authority  seeking  to  ascertain 
this  fact  should  not  make  its  inquiry  just  as  broad  as  the  evi- 
dence available  will  permit,  just  as  in  arriving  at  any  other 
fact  which  is  made  the  subject  of  judicial  or  quasi  judicial  in- 
quiry. The  cost  of  producing  a  plant  originally,  when  it  can 
be  shown,  is  certainly  entitled  to  consideration,  and,  even  though 
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it  may  be  that  the  properties  have  increased  in  value  because  of 
the  general  increase  of  property  in  the  community,  this  rate  of 
increase  can  ordinarily  be  shown  with  as  much  certainty,  if  not 
with  much  more  certainty,  than  the  actual  value  of  the  plant 
can  be  ascertained  by  attempting  to  estimate  what  it  would  take 
to  reproduce  it.  I  would  not  refuse  to  give  consideration  to  the 
amount  of  stocks  and  bonds  outstanding.  If  it  be  shown,  that 
the  bonds  were  sold  in  the  market  honestly  and  at  a  fair  price, 
and  all  of  the  money  derived  therefrom  devoted  to  the  construc- 
tion of  the  utility,  and  the  same  be  true  of  the  outstanding  stock, 
why  is  not  the  amount  of  such  securities  outstanding  some  evi- 
dence of  the  value  of  the  property  which  was  created  from  the 
proceeds  derived  from  their  sale?  The  market  value  of  such 
securities  should  also  be  considered,  for  if,  as  argued,  the  rate 
to  be  allowed  to  a  public  service  corporation  depends  in  a  meas- 
ure upon  the  risk  taken  by  the  investors,  this  risk  would  be 
largely  reflected  in  the  market  value  of  the  company's  securities. 

I  would  not  treat  any  one  of  these  methods  as  exclusive,  or  as 
being  the  sole  method  to  be  used,  but  would  make  their  weight 
depend  upon  the  degree  of  certainty  which  the  evidence  pro- 
duced would  attach  to  each  of  them.  For  instance,  if  the  actual 
cost  of  the  plant  is  shown  with  certainty,  I  would  give  to  this 
evidence  peculiar  weight.  If  it  were  shown  that  all  of  the 
money  derived  from  the  sale  of  stocks  and  bonds  fairly  sold  was 
honestly  invested  in  the  plant,  I  would  give  to  this  evidence 
more  weight  than  if  it  did  not  appear  what  disposition  was  made 
of  the  proceeds  of  such  bonds,  or  whether  in  the  expenditure 
thereof  the  company  acted  with  honesty  and  fairness.  Nor 
would  I  exclude  from  consideration  the  evidence  of  reproduc- 
tion cost,  but  I  would  not  make  it  an  exclusive  method  for  deter- 
mining the  value  of  such  a  property,  any  more  than  it  can  be 
said  to  be  an  exclusive  method  for  determining  the  value  of  any 
other  property,  where  it  is  material  to  make  an  inquiry  in  re- 
gard thereto. 

In  this  case  it  does  not  appear  that  the  Public  Service  Com- 
mission adopted  any  exclusive  method  of  arriving  at  its  con- 
clusion that  the  company's  property  was  worth  $1,160,000.  It 
is  true,   as  contended  by  the  city  of  Huntington,  that  great 
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weight  is  given  to  the  theory  of  reproduction  new,  less  depreci- 
ation ;  but  this  is  attempted  to  be  excused  upon  the  ground  that 
what  the  Commission  calls  the  analytical  historical  cost  was  not 
available,  or,  at  least,  if  available,  was  not  made,  to  appear  upon 
the  hearing  before  it.  As  the  case  was  presented  to  the  Commis- 
sion, I  do  not  know  that  any  fairer  method  could  have  been  used 
in  arriving  at  a  result  than  was  used,  nor  does  it  appear  that 
the  result  arrived  at  is  far  from  the  correct  valuation,  testing 
it  by  all  of  the  evidence  offered  in  the  record. 

There  is,  however,  an  element  entering  into  this  valuation 
which  it  occurs  to  me  is  without  justification,  and  that  is  an  item 
of  approximately  $100,000  for  the  value  of  the  plant  as  a  go- 
ing concern.  It  must  be  borne  in  mind,  in  considering  this 
case,  that  the  Huntington  Water  Company  has  a  monopoly  in 
the  business  in  which  it  is  engaged.  This  item  of  going  con- 
cern value  is  said  to  be  the  difference  between  the  value  of  a 
business  fully  equipped  and  ready  to  start  and  one  actually 
started.  It  is  argued  that,  however  fully  equipped  and  ready 
for  business  a  plant  may  be,  it  is  not  as  valuable  as  a  plant 
which  is  not  only  fully  equipped,  but  is  enjoying  a  substantial 
business.  This  could  be  true  with  the  ordinary  concern  engaged 
in  private  business,  where  competition  is  met  with.  The  expert 
in  this  case  in  his  testimony  illustrates  what  he  means  by  this 
going  concern  value  by  taking  an  example  of  a  coal  company 
owning  a  lease  fully  equipped  for  business  and  comparing  it 
with  one  like  fully  equipped,  but  which  has  already  secured  a 
number  of  valuable  customers.  In  such  a  case  the  difference  is 
apparent.  The  owners  must  go  into  the  markets  and  secure  the 
business,  if  their  plants  are  to  be  of  any  value,  and,  of  course, 
the  plant  which  had  already  secured  it  to  a  large  extent  is  worth 
more  than  one  just  starting,  without  any  business. 

But  can  this  have  any  application  to  a  water  company  which 
enjoys  an  absolute  monopoly?  It  does  not  have  to  go  out  and 
secure  business;  it  locates  its  plant  in  a  community,  where  the 
exigencies  of  modern  life  call  for  the  exercise  of  the  agencies 
which  it  commands.  It  enjoys  in  that  community  a  monopoly 
in  the  businijss  in  which  it  is  engaged,  and  to  my  mind  its  plant 
is  just  as  valuable  when  it  is  fully  equipped  and  ready  to  turn 
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on  its  water  as  it  is  one  year  or  ten  years  afterward,  assuming 
that  there  is  no  increase  in  the  population  in  the  meantime  to 
add  value  to  its  franchises.  In  view  of  the  fact,  however,  that 
the  valuation  arrived  at  is  at  best  only  an  estimate,  I  am  not 
prepared  to  say  that  the  inclusion  of  this  item  of  $100,000  gives 
to  the  water  company  any  greater  property  value  than  it  is  en- 
titled to,  even  though  the  guise  under  which  it  is  given  cannot 
be  justified. 

After  arriving  at  the  value  of  the  property  involved,  the  next 
inquiry  is :  What  is  the  compaiiy  entitled  to  receive  as  a  proper 
and  reasonable  return  thereon?  It  is  stated  that  this  reason- 
able return  depends  in  a  measure  upon  the  risks  attending  the 
business,  on  the  cost  of  money  to  the  company,  and  to  some  ex- 
tent upon  what  profits  are  ordinarily  made  in  the  community 
from  like  investments.  The  Commission  in  this  case  found 
that  the  company  was  entitled  to  receive  9  per  cent  upon  the 
value  of  the  property  as  found  by  it,  of  which  2  per  cent  is  for 
the  purpose  of  so-called  depreciation,  and  the  other  7  per  cent 
is  the  fair  return  upon  the  investment.  i 

The  allowance  which  is  made  under  the  name  of  depreciation^ 
as  applied  to  the  ordinary  public  service  corporation,  is  really 
not  depreciation  at  all  in  the  ordinary  sense  of  that  term.  It  is 
an  estimated  amoimt  which  it  is  expected  will  be  required  to 
replace  from  time  to  time  such  parts  of  the  plant  as  become 
either  worn  out  or  obsolete.  The  larger  part  of  the  water  com- 
pany's plant,  as  shown  by  the  inventories  filed  in  this  case,  is 
its  pipes  laid  under  the  ground  for  the  purpose  of  delivering  the 
water  to  its  customers.  The  life  of  such  pipes  as  are  used  for 
this  purpose  under  any  particular  condition  has  never  been 
definitely'  ascertained.  It  is  a  matter  of  history  that  within 
recent  years  such  pipes  have  been  excavated  in  at  least  one  of  the 
larger  cities  of  the  country  after  being  in  use  for  a  century,  and 
have  been  found  to  be  in  a  perfect  state  of  preservation.  But 
this  allowance  which  is  called  depreciation  is  more  properly 
devoted  to  the  purpose  of  replacing  equipment  which  becomes 
obsolete.  It  is  apparent  that  in  a  growing  community  mains 
which  are  entirely  adequate  to-day  may  in  the  course  of  a  few 
years,  because  of  the  increased  demand  for  water,  be  insufficinnt 
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to  meet  the  needs  of  the  community,  and  it  is  necessary  to  re- 
place such  mains  with  larger  ones.  Of  course,  the  pipes  so 
removed  may  be  and  are  used  in  making  other  extensions;  but 
the  cost  of  removing  them  and  replacing  them  vdth  other  pipe 
has  to  be  borne  by  the  company,  and  it  is  largely  for  the  purpose 
of  taking  care  of  such  contingencies  that  the  allowance  is  made 
for  depreciation. 

From  this  it  will  readily  appear  that  this  allowance  must  de- 
pend largely  upon  the  conditions  shown  to  exist  in  the  partic- 
ular community  served  by  the  utility  under  investigation.  If 
it  is  apparent  that  the  community  has  reached  its  maximum 
growth  and  no  replacements  are  likely  to  be  necessary,  except 
in  those  cases  where  the  material  is  actually  worn  out,  the  allow- 
ance for  depreciation,  it  is  quite  apparent,  ought  not  to  be  as 
large  as  in  a  community  which  is  only  passing  through  its  age 
of  adolescence,  and  in  which  it  may  be  expected  that  the  com- 
pany will  be  called  upon  to  replace  much  of  its  system  in  order 
to  meet  the  demands  upon  it  from  the  increase  in  population. 
There  is  some  showing  in  this  record  that  the  city  of  Hunting- 
ton is  such  a  growing  community.  The  increase  in  population 
in  recent  years  has  been  substantial,  and  there  is  no  reason  to 
doubt,  from  the  facts  appearing  in  the  record,  that  the  same  rate 
of  increase  will  be  maintained,  at  least  for  some  years  to  come. 
In  fact,  it  is  shown  that  because  of  this  increased  demand  for 
service  upon  the  company  it  is  now  necessary  for  it  to  replace 
many  of  its  mains  with  mains  of  larger  size,  and  to  add  addi- 
tional units  to  its  pumping  and  filtering  stations.  While  the 
evidence  upon  which  this  allowance  of  2  per  cent  is  based  is  not 
very  satisfactory,  consisting  principally  of  the  statements  of  ex- 
perts that  2  per  cent  is  a  proper  allowance  under  the  circum- 
stances, it  does  not  appear  that  it  may  not  be  necessary  for  the 
company  to  spend  approximately  the  amount  to  be  derived  from 
this  source  for  the  purpose  of  replacing  such  parts  of  its  plant 
as  may  become  obsolescent  or  worn  out. 

The  other  7  per  cent  which  the  Commission  found  the  com- 
pany was  entitled  to  earn  upon  the  value  of  its  property,  is 
awarded  to  it  as  a  return  upon  its  investment,  and  it  appears 
that  the  Commission  arrived  at  this  amount  without  giving  any 
consideration  to  the  character  of  the  investment,  or  any  part  of 
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it.  The  residt  sought  in  cases  of  this  character  is  one  that  will 
not  produce  hardship  on  any  of  the  interested  parties,  either 
the  public  or  the  utility.  As  before  stated,  this  result  must  be 
arrived  at  from  a  consideration  of  a  number  of  matters,  among 
which  is  the  cost  at  which  the  utility  procures  money,  if  it  is 
found  to  be  necessary  to  borrow  money  for  its  purposes.  The 
risk  which  it  runs  in  constructing  a  plant  in  a  particular  com- 
munity is  also  to  be  considered,  and  this  risk,  of  course,  depends 
upon  whether  or  not  the  community  is  of  that  permanent  and 
settled  nature  which  may  reasonably  be  expected  to  endure,  or 
is  without  any  past  history,  and  without  future  prospects  of  a 
certain  and  definite  nature.  Of  course,  this  risk  will  be  largely 
reflected  in  the  amount  the  company  has  to  pay  for  the  money 
that  1^  borrows,  and  it  may  be  said  generally  that  where  such  a 
public  utility  can  borrow  money  at  a  low  rate  of  interest,  or  at 
the  rate  of  interest  usually  prevailing  in  the  community  for  per- 
fectly safe  loans,  the  risk  incurred  by  the  investor  above  that 
which  is  ordinarily  incurred  in  an  investment  is  negligible.  The 
reasonable  return  such  a  utility  is  entitled  to  receive  must  be 
tested  by  the  effect  produced  upon  those  to  whom  it  ultimately 
goes,  to  wit,  the  bondholders  and  stockholders.  When  we  find 
a  return  which  produces  a  sufficient  income  to  meet  all  of  the 
actual  expenses  of  the  company,  to  pay  all  of  its  taxes,  provide 
a  fund  which  is  classed  by  the  Commission  as  depreciation,  pay 
the  interest  on  the  bonds,  the  proceeds  of  which  it  is  shown  in 
this  case  were  properly  expended,  and  then  yield  to  the  stock- 
holders a  rate  upon  the  value  of  their  stock — not  upon  the  par 
value,  but  the  actual  value — largely  in  excess  of  what  may  be 
expected  from  a  stable  investment  of  the  same  character,  it  can- 
not be  said  that  such  a  return  is  reasonable  from  the  standpoint 
of  the  public. 

It  is  argued  that  the  stockholders  are  entitled  to  more  than  the 
ordinary  rate  of  interest  because  of  the  risk  they  incur;  but,  as 
before  stated,  this  risk,  if,  indeed,  there  is  any  such  element  in 
this  case,  is  reflected  in  the  rate  at  which  it  is  enabled  to  borrow 
money.  If  it  can  borrow  money,  as  appears  to  be  the  case,  at 
the  same  rate  as  other  perfectly  solvent  and  stable  corporations 
which  are  considered  a  sound  investment,  then  how  can  it  be 
said  that  the  investor  incurs  any  risk  warranting  an  exercise  of 
P.U.R.1922C. 
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tenderness  in  his  behalf  upon  the  part  of  those  charged  with  de- 
termining the  rates  to  which  the  utility  is  entitled? 

It  is  insisted  that  a  public  utility  is  entitled  to  a  reasonable 
return  upon  the  value  of  its  property  devoted  to  the  public  serv- 
ice, and  to  this  I  readily  agree ;  but  what  is  that  reasonable  re- 
turn ?  How  must  it  be  arrived  at  ?  Every  one  concedes  that  the 
rate  of  interest  which  the  utility  is  required  to  pay  for  money 
that  it  borrows  is  in  a  large  sense  a  measure  of  the  return  to 
which  it  is  entitled.  I  cannot  agree  that  a  rate  is  reasonable 
which  will  produce  to  the  stockholders,  after  paying  all  expen- 
ses, all  fixed  charges  and  taxes,  a  return  largely  in  excess  of  what 
other  people  receive  upon  their  money  in  investments  no  less 
stable  and  reliable.  In  this  case  the  estimated  gross  receipts  of 
the  company  for  the  year  1921,  based  upon  the  actual  repeipts 
for  1920,  are  fixed  at  $167,389.32.  The  operating  expenses  for 
the  same  period,  arrived  at  in  the  same  way,  are  $96,429.92. 
Included  in  this  item  of  operating  expenses  is  all  taxes  charged, 
or  chargeable,  against  the  plant,  so  that  upon  the  figures  pro- 
duced by  the  company  itself  there  remains  the  sum  of  $70,959.40 
with  which  to  pay  a  return  upon  the  property  devoted  by  it  to 
the  public  service.  Is  this  return  adequate?  It  may  be  as- 
sumed I  think,  for  the  purpose  of  this  case,  that  2  per  cent  is 
not  unreasonable  for  what  is  termed  by  the  Commission  depre- 
ciation, and  if  we  fix  the  value  of  the  property  at  $1,150,000, 
$23,000  would  be  required  for  this  purpose.  This  would  leave 
$47,959.40  available  to  pay  the  investors  a  return  upon  their 
money.    Is  it  sufficient  for  the  purpose  ? 

According  to  the  statement  of  the  company's  counsel,  the 
amount  required  for  the  payment  of  interest  on  the  money  bor- 
rowed is  $47,234,  which  would  leave  only  $727.40  with  which 
to  compensate  the  stockholders  for  the  investment  they  have  in 
the  property.  If  the  property  is  worth  $1,150,000,  and  the 
bonded  debt  is  $800,000,  as  appears  in  this  case,  then  the  in- 
vestment of  the  stockholders  is  worth  $350,000.  A  great  deal 
of  argument  has  been  indulged  in  to  the  effect  that  the  return 
to  be  received  does  not  depend  upon  the  amount  of  stock  issued 
and  outstanding.  This  is  quite  true,  but  it  does  depend  in  a 
large  measure  upon  the  actual  value  of  the  stock  issued  and  out- 
standing, regardless  of  the  par  value  thereof.     The  Commission 
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found  that,  in  order  to  give  to  the  company  a  reasonable  return, 
it  would  be  necessary  to  add  $30,000  to  its  receipts  and  increase 
the  rates  so  as  to  accomplish  that  purpose.  This  would  give  to 
stockholders  practically  9  per  cent  interest  on  the  actual  value 
of  their  stock,  after  all  taxes  are  paid  for  them  and  suitable  al- 
lowance made  for  keeping  their  property  in  a  perfect  state  of 
repair,  or  about  12  per  cent  if  we  exclude  from  the  valuation  of 
the  property  the  item  of  $100,000  for  its  value  as  a  going  con- 
cern. This  result  to  me  is  inequitable  and  bizarre.  I  cannot 
find  anything  in  the  record  which  justifies  the  belief  that  there 
is  any  such  risk  in  the  investment  as  warrants  granting  a  return 
largely  in  excess  of  that  received  by  other  investors.  The  rate 
of  interest  allowed  by  law  in  this  state  is  6  per  cent  and  when 
one  loans  his  money  on  real  estate  mortgages  he  can  only  legally 
receive  6  per  cent  and  out  of  this  he  must  pay  taxes,  while  this 
company,  with  an  investment  as  certain  as  the  future  of  one  of 
the  principal  cities  of  the  state,  is  allowed  from  9  to  12  per  cent 
after  the  payment  of  all  taxes. 

It  is  quite  clear  that  the  old  rates  do  not  yield  a  suflScient  re- 
turn upon  the  company's  investment,  and  that  it  is  entitled  to 
some  increase;  but  my  own  judgment  is  that  any  allowance  be- 
yond $20,000  in  addition  to  the  old  rates  is  unreasonable  and  un- 
just, and  should  not  be  allowed,  and  for  that  reason  I  would 
suspend  the  rates  allowed,  with  leave  to  the  water  company  to 
make  application  to  the  Commission,  either  in  this  case,  or  in  a 
new  proceeding,  for  such  reasonable  allowance. 

PofiFenbarger,  J.:  Insufficiency  of  the  existing  rates  to  yield 
a  fair  return  on  the  investment  of  the  Huntington  Water  Cor- 
poration is  perfectly  obvious.  Although  the  dividends  paid 
within  the  past  twenty-two  years  aggregate  in  round  figures  the 
sum  of  $371,000,  the  equivalent  of  318  per  cent  of  the  capital 
stock,  the  depreciation  for  the  same  period,  estimated  by  the 
expert  employed  by  the  city  of  Huntington,  the  Federal  Audit 
Company,  amounts,  in  round  figures,  to  $328,000.  Until  1917, 
no  depreciation  reserve  was  5et  apart.  Upon  the  assumption 
that  $8,000  per  year  has  been  set  aside  for  that  purpose  for  the 
past  four  years,  making  $32,000,  and  adding  this  to  the  divi- 
dends paid,  we  have  $403,000,  less  $328,000  depreciation,  or 
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$75,000,  which  would  pay  about  $3,400  per  year,  or  1.5  per  cent. 
Of  course,  repairs  and  replacements  have  been  made  from  time 
to  time,  out  of  earnings  and  new  capital,  but  depreciation  be- 
gins on  the  new  work  as  soon  as  it  is  put  in.  In  the  absence  of 
anything  better  or  more  accurate,  it  is  necessary  to  rely  to  some 
extent,  upon  the  principles,  rules,  and  theories  of  expert  ac- 
countants and  engineers  in  cases  of  this  kind. 

Applying  their  theory  of  depreciation,  which  seems  to  be  rea- 
sonable and  well  founded  in  some  respects,  we  find  that  the 
amount  taken  out  in  dividends  and  reserves,  offset  by  the  depre- 
ciation, leaves  a  clearly  inadequate  sum  for  profit  on  the  invest- 
ment. Upon  all  of  the  facts  stated  in  the  Federal  Audit  Com- 
pany's report,  it  is  possible  to  see  a  return  of  about  8.7  per  cent. 
For  a  period  of  about  seven  years  next  preceding  the  date  there- 
of the  average  annual  net  earnings,  interest  charge,  anji  surplus 
were,  respectively,  about  $75,000,  $40,000,  and  $35,000.  But 
in  these  figures  no  provision  has  been  made  for  depreciation. 
The  annual  depreciation  on  the  present  value  given  in  that  re- 
port, about  $757,000,  would  be  about  $15,140,  which,  deducted 
from  the  $35,000,  would  leave  $19,860  available  for  dividends, 
or  8.7  per  cent.  But  the  Commission  has  found  the  operating 
expenses  for  the  year  1921  will  be  necessarily  increased  to  the 
extent  of  $7,000.  Taking  that  off,  we  have  $12,860,  or  about 
5.6  per  cent  on  the  par  value  of  the  stock,  $227,000. 

But,  although  based  upon  actual  investment  as  shown  by  the 
company's  books  and  the  depreciation  rule,  the  valuation  given 
in  that  report  is  largely  theoretical.  All  of  the  property  does 
not  depreciate  at  the  rate  of  2  per  cent  per  year.  On  the  con- 
trary, the  real  estate,  and  no  doubt  other  factors,  appreciate 
from  year  to  year.  There  is  also  the  obvious  probability  that 
some  of  the  more  important  materials  used  will  endure  beyond 
the  estimated  period  of  60  years.  The  power  plant  and  the  wa- 
ter mains  are  the  larger  subjects  of  investment  The  former  may 
be  good  for  only  fifteen  years  and  the  latter  for  fifty  or  one  hun- 
dred. Much  depends,  too,  upon  the  care  of  machinery  and  ap- 
pliances in  the  use  thereof.  Besides  the  result  obtained  on  the 
basis  of  actual  investment  and  depreciation  is  limited  to  mate- 
rial value.  It  is  only  a  circumstance  to  be  considered  in  arriv- 
ing at  the  utilitarian  and  market  values.  A  20-year  old  main 
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will,  no  doubt,  carry  as  much  water  and  perform  its  functions 
as  well  as  a  new  one  of  the  same  size  and  kind.  When  first  put 
in,  many  of  the  mains  are  no  doubt  capable  of  supplying  twice 
or  three  times  the  actual  demands  made  upon  them.  As  popula- 
tion increases,  calling  for  larger  or  full  capacity  utilization,  they 
yield  much  greater  returns,  and  value  depends  much  upon  the 
pecuniary  returns  of  the  use  of  property.  The  same  thing  is 
true  of  the  power  plant  and  all  other  general  equipment.  Hunt- 
ington is  a  city  of  rapid  growth  and  development.  Hence  every 
foot  of  water  main  in  its  principal  streets  has  an  immensely  in- 
creased utilitarian  and  commercial  value,  notwithstanding  the 
depreciation  from  age  and  use. 

An  estimate  of  value  made  by  Mr.  J.  K.  Anderson,  as  of  Jan- 
uary 1,  1915,  for  the  Public  Service  Commission,  and  extended 
to  1920,  for  the  Huntington  Water  Power  Company,  is  founded 
upon  reproduction  new,  at  prices  determined  by  the  average  for 
five  years  preceding  1915,  and  amounts  to  $1,260,000.  But  this 
includes  two  questionable  items,  $110,000  for  cost  of  money,  re- 
jected by  the  Commission,  and  $100,000  and  better  for  going  con- 
cern value.  These  two  items  eliminated,  the  Anderson  valuation 
is  likely  as  good  ^evidence  of  the  real  value  as  tibat  of  the  Federal 
Audit  Company.  The  authorities  seem  to  hold  that  present 
value  is  legally  preferred  to  past  value  in  the  fixing  of  rates. 
Both  cost  and  estimated  market  value  are  clearly  probative  of 
actual  material  value. 

In  view  of  all  the  facts  and  circumstances)  it  cannot  be  said 
that  the  value  fixed  by  the  Conmiission  is  too  high.  It  exceeds 
the  taxation  value  by  only  $250,000,  and  the  bonded  indebted- 
ness by  only  $350,000.  This  excess  of  value  over  and  above  the 
indebtedness  seems  to  be  a  very  fair  indication  of  the  value  of 
the  outstanding  capital  stock.  The  average  five-year  surplus  of 
$35,000,  less  $15,140  for  depreciation,  would  yield  only  5.36 
per  cent  on  this  valuation.  If  the  estimated  increase  of  $7,000 
in  operating  expenses  be  deducted,  also,  it  will  yield  only  about 
3.6  per  cent  The  allowance  of  rate  increases,  so  as  to  produce 
an  additional  income  of  $30,000,  would  swell  these  percentages 
to  14.2  and  12.2,  respectively.  For  the  year  ending  June  30, 
1920,  the  surplus  was  a  little  less  than  $33,000.    Hence  the  cal- 
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culations  of  returns  based  on  it  would  lower  all  of  these  percentr 
ages  sUgbtly. 

For  the  calendar  year  1920,  the  total  operating  revenue  was 
$162,952.68,  and  the  operating  expense,  les  an  allowance  for 
depreciation,  was  $88,064.14,  making  the  net  earnings  $74,- 
888.54.  Deducting  from  this  the  average  amount  of  interest 
paid  annually,  over  a  period  of  seven  years,  $40,060.35,  we  have 
$34,828.19.  If,  from  this,  we  take  $23,000  for  depreciation,  2 
per  cent  of  the  value,  and  then  add  $30,000,  the  allowed  increase, 
we  have  $41,828.19  for  net  profit  for  that  year,  or  11.95  per 
cent  on  the  value  of  the  stock.  The  forecast  for  the  year  1921, 
at  present  rates,  makes  the  income  $167,389.32  and  the  expense 
$96,429.92.  The  estimated  net  earnings  amount  to  $70,959.40. 
Deducting  the  interest,  we  have  $30,899.05.  Adding  the  increase 
of  $30,000,  and  deducting  the  depreciation,  we  have  for  divi- 
dends $37,899.05,  or  nearly  10.83  per  cent 

As  all  taxes,  interest,  and  depreciation  are  deducted,  and  the 
surplus  is  strictly  net,  the  increases  allowed  will  produce  an  an- 
nual dividend  far  in  excess  of  what  the  use  money  is  usually 
deemed  to  be  worth  in  this  state.  Ordinarily  it  is  loaned  at  a 
rate  not  above  8  per  cent.  Until  within  the  past  three  or  four 
years,  the  rate  was  below  that,  and  no  doubt  the  present  high 
rate  will  gradually  decrease.  But  money  loaned  at  8  per  cent 
or  9  per  cent  bears  its  taxes.  Here  the  taxes  are  deducted  in  the 
ascertainment  of  the  surplus,  and  they  amount  to  about  3  per 
cent.  In  this  connection,  it  is  to  be  observed  that  the  business . 
of  the  company  is  not  particularly  hazardous.  It  is  monopolis- 
tic in  character,  with  a  special  protection  in  the  power  of  the 
Public  Service  Commission  to  allow  increases  of  rates  in  case  of 
necessity. 

I  am  in  serious  doubt  as  to  whether  depreciation  at  the  rate 
of  2  per  cent  should  bo  allowed  upon  the  entire  value  of  the  plant. 
If  the  material  value  is  only  about  $800,000,  as  indicated  by 
the  Federal  Audit  Company  report,  and  the  remaining  $350,- 
000  is  the  utilitarian,  commercial,  or  market  value,  it  is  an 
obvious  proposition  that  the  latter  will  not  depreciate  at  all, 
but,  on  the  contrary,  will  appreciate  with  the  continued  growth 
of  the  city.  It  seems  to  me,  therefore,  that  the  2  per  cent  should 
be  calculated  and  allowed  only  upon  the  sum  of  $800,000,  mak- 
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ing  the  deduction  $16,000  instead  of  $23,000.  Upon  that  basis 
the  rate  of  profit  would  be  2  per  cent  higher,  or  12.83  per  cent 
approximately.  The  Anderson  valuation,  subject  to  the  two 
deductions  therefrom  above  mentioned,  is  based  upon  the  theory 
of  material  value  only ;  but  it  is  a  mere  estimate,  and  the  aver- 
age net  earnings  through  the  7-year  period,  shown  by  the  Fed- 
eral Audit  Company  report,  sufficient  to  pay  about  8  per  cent 
on  $350,000,  indicate  that  it  is  about  the  entire  value  of  the 
plant. 

In  the  tests  I  have  applied  in  the  determination  of  reasonable- 
ness of  rates,  the  value  of  the  property  has  not  been  ignored, 
but,  in  view  of  all  the  circumstances,  it  is  deemed  unfair  and 
unreasonable  to  provide  for  income  upon  it  alone,  at  a  fixed 
and  arbitrary  rate  so  high  as  to  make  the  stock  yield  an  abnor- 
mal dividend  rate.  It  is  an  estimated,  not  a  definitely  known, 
value.  It  fluctuates  as  other  values  do.  The  value  of  a  plant 
depends  in  large  measure  upon  what  it  produces  as  profit.  To 
take  the  value  alone,  and  put  out  of  view  the  manner  in  which 
the  capital  has  been  provided,  opens  the  door  to  the  making  of 
an  incidental  profit  on  borrowed  money  put  into  the  business, 
rather  than  out  of  the  business  itself.  That  $800,000  of  the 
money  representing  the  value  of  the  plant  is  borrowed  at  5  per 
cent  imposing  an  annual  interest  charge  of  $40,000,  is  a  cir- 
cumstance that  should  be  considered.  Allowance  of  an  addi- 
tional 3  per  cent  on  it,  or  $24,000  of  income,  is  an  allowance 
that  much  more  than  the  service  rendered  the  public  actually 
costs  the  company.  Instances  are  readily  conceivable  in  which 
such  an  allowance  would  amount  annually  to  100  per  cent  or 
more  upon  the  capital  actually  paid  into  the  treasury  of  a  com- 
pany by  its  stockholders. 

I  do  not  interpret  the  decisions  as  having  fixed  the  meaning 
of  the  terms  "value  of  property  used  or  employed  in  the  busi- 
ness," in  their  dispositions  of  rate  cases.  Of  course,  the  com- 
pany is  the  legal  owner  of  property  purchased  by  it,  with  bor- 
rowed money,  and  used  in  the  business;  but,  strictly  speaking, 
the  borrowed  money  is  not  capital.  It  represents  a  debt,  not 
capital  stock.  In  a  sense,  it  is  hired  capital,  and  costs  the  bor- 
rower only  the  interest  paid  on  it.  Viewed  in  a  practical,  rather 
than  a  l^al  or  technical,  sense,  it  is  not  capital  owned  and  de- 
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voted  to  the  public  use  by  the  company,  nor  need  the  property 
represented  by  it  be  so  treated.  What  an  individual  or  corpora- 
tion is  worth  or  actually  owns,  in  the  ordinary  sense  of  the 
words,  is  what  remains  after  setting  off  the  debts  against  the 
value  of  the  assets.  The  practical,  rather  than  the  legal,  sense 
of  the  words  may  well  be  adopted  in  their  use  for  rate  purposes, 
when  there  is  a  substantial  difference  between  them,  because 
the  determination  of  the  basis  of  a  rate  and  the  fixing  of  the  rate 
are  practical  functions.  The  questions  involved  in  them  are 
practical  ones,  into  which  legal  principles  enter  incidentally  to 
some  extent.  Hence  what  constitutes  capital  or  property  in 
the  ascertainment  of  the  basis  of  the  rate  does  not  necessarily 
depend  upon  the  legal  or  technical  meaning  of  the  terms.  What 
of  its  own  property  a  company  engaged  in  public  service  actually 
devotes  to  the  service  may  be  the  value  of  the  capital  stock,  as 
determined  by  the  value  of  all  property  legally  owned  by  it, 
less  its  indebtedness. 

In  California,  a  statute  expressly  makes  the  value  of  the 
property,  in  the  legal  sense  of  the  terms,  the  basis  of  the  rate, 
and  some  of  the  decisions  of  the  Supreme  Court  of  the  United 
States,  adopting  that  basis,  are  founded  upon  that  statute.  In 
others,  the  value  of  the  property  was  adopted,  apparently  be- 
cause the  stock  and  bonds  did  not  represent  the  actual  invest- 
ment, or  represented  property  not  used  in  the  public  service, 
along  with  the  property  that  was  so  used,  making  it  difficult  or 
impossible  to  say  what  part  of  the  stock  and  bond  value  was 
devoted  to  public  service.  These  and  other  cases  are  sometimes 
treated  as  having  adopted  an  arbitrary  and  inflexible  rule  for- 
bidding the  adoption  of  any  other  basis  or  qualification  of  the 
operation  of  the  rule,  when  peculiar  circumstances  require  va- 
riation to  make  it  work  out  just  and  equitable  results.  Osh- 
kosh  Waterworks  Co.  v.  Eailroad  Commission,  161  Wis.  122, 
P.TJ.E.1915D,  336,  152  N.  W.  859,  L.K.A.1916F,  592;  Pio- 
neer Teleph.  &  Teleg.  Co.  v.  Westenhaver,  29  Okla.  429,  118 
Pac,  354,  38  L.E.A.(N.S.)  1209;  Home  Teleph.  Co.  v.  Car- 
thage, 235  Mo.  644, 139  S.  W.  547,  48  L.R.A.(N.S.)  1055,  Ann. 
Cas.  1912D,  301 ;  Public  Service  Co.  v.  Public  Utility  Board, 
84  N.  J.  L.  463,  87  Atl.  651,  L.E.A.1918A,  421.  In  these 
cases,  the  question  is  not  re-examined.     In  each  of  them^  the 
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rule  seems  to  have  been  accepted  by  both  sides,  without  inquiry 
as  to  its  soundness  under  all  circumstances. 

In  the  assertion  that  reasonable  and  fair  rates  of  return  up- 
on capital  invested  in  public  utilities  depend  upon  practical 
elements  and  considerations,  and  not  upon  legal  formula,  we  are 
sustained  by  Willcox  v.  Consolidated  Gas  Co.  212  U.  S.  19,  29 
Sup.  Ct.  Kep.  192,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  16 
Ann.  Cas.  1034,  and  Northern  Pacific  R.  Co.  v.  North  Dakota 
ex  rel.  McCue,  216  U.  S.  579,  30  Sup.  Ct.  Rep.  423,  54  L.  ed. 
624,  as  interpreted  in  Public  Service  Co.  v.  Public  Utility 
Board,  cited.  As  value  depends  upon  earnings  as  well  as  upon 
investment,  and  is  generally  indicated  by  dividends  paid  on  the 
stock,  such  dividends  cannot  be  ignored  in  the  fixing  of  the 
rate.  As  a  practical  proposition,  a  return  large  enough  to  pro- 
vide for  depreciation,  interest  on  money  borrowed  and  put  in- 
to the  business,  and  5,  6,  7,  or  8  per  cent  on  the  value  of  the 
stock,  as  shown  by  the  difference  between  the  estimated  value 
of  the  property  and  the  indebtedness,  is  reasonable  and  fair,  but . 
an  allowance  beyond  that  is  unreasonable  and  unjust  to  the  con- 
sumer. All  the  circumstances  considered,  I  think  an  increase 
of  rates,  so  as  to  make  them  yield  $15,000  or  $20,000  of  addi- 
tional income,  could  have  been  sustained ;  but  I  think  an  allow- 
ance of  $30,000  of  additional  income  was  clearly  unreasonable. 
An  excess  of  $10,000  per  year  in  the  return  of  upon  a  $1,000,- 
000  property  is  relatively  small,  but  the  test  is  not  the  extent 
of  unreasonableness  in  the  rates.  Any  at  all,  provided  it  is 
substantial,  vitiates  the  rate. 


MICHIGAN  PUBIilO  UTIIilTIBS  OOMMISSIOIT. 

BE  INTERSTATE  UTILITIES  COMPANY  et  al. 
[D-1718.] 

SeeuHiy  tsmies  —  Powers  of  Cotntnission  —  DetermituUion  of  value, 

1.  The  Michigan   CommiBBion   is   empowered   by  statute   to   pass 
upon  the  value  of  property  to  be  taken  into  a  corporation  in  payment 
for  stock  to  be  issued  by  the  corporation. 
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Security  issues  —  Iticorporation  —  Basis  for  securities. 

2.  A  Gonmiissioii  should  not  authorize  a  proposed  inoorporatioiL 
and  the  issuance  of  stock  for  the  purpose  of  forming  a  holding  company 
to  acquire  the  stock  of  several  public  utility  companies  when  it  is  not 
proven  that  the  stock  to  be  acquired  has  a  real  value. 


Consolidation,  merger  and  sale  —  Holding  companies. 

Statement  that  no  good  result  is  obtained  by  the  operation  bj 
A  holding  company  of  a  lot  of  small,  widely  scattered  public  utilities, 
p.  602. 

{March  30,  1922.] 

Application  for  authoritj  to  incorporate  and  to  issue  stock; 
application  denied. 

Smithy  Commissioner:  In  this  matter  an  application  by  the 
parties  named  in  the  above  entitlement  was  filed  on  February 
11,  1922.  Attached  to  the  application  as  Exhibit  "A"  was  a 
copy  of  the  proposed  articles  of  association.  The  purposes  of 
the  corporation  are  stated  in  Article  III.  of  the  articles  and  are 
as  follows: 

"To  own,  conduct,  manage,  operate,  or  control  plants  and 
equipment  in  the  state  of  Michigan  and  elsewhere  used  wholly 
or  in  part  in  the  business  of  producing  and  furnishing  light,  heat, 
water,  and  mechanical  power  to  the  public  directly  and  indirect- 
ly; to  engage  in  the  business  of  common  carrier;  to  hold,  pur- 
chase or  otherwise  acquire  and  to  sell,  assign,  pledge  or  other- 
wise dispose  of  shares  of  the  capital  stock,  bonds,  or  other  evi- 
dences of  indebtedness  issued  by  any  other  corporation,  whether 
foreign  or  domestic,  and  whether  now  or  hereafter  organized, 
and  while  the  holder  of  any  such  shares  of  stock  to  exercise  all 
the  rights  and  privileges  of  ownership,  including  the  right  to 
vote  thereon  to  the  same  extent  as  a  natural  person  might  or 
could  do  and  to  do  any  other  act  or  things  for  the  preservation, 
protection,  improvement  or  enhancement  of  the  value  of  any 
such  stock,  bonds,  or  other  obligations  so  held  by  it" 

The  articles  recite  that  of  the  total  preferred  capital  stock  of 
$500,000,  $50,000  has  been  subscribed,  and  that  10,000  shares 
of  the  100,000  shares  of  the  no  par  value  stock  have  been  sub- 
scribed. 

With  reference  to  the  amount  paid  in.  Article  V.  of  the  arti- 
cles of  association  recite: 

P.U.R.1922C. 


Digitized  by  VjOOQ IC 


RE  INTERSTATE  UTILITIES  CX).  591 

"Amount  of  preferred  stock,  paid  for  in  cash  is  no  dollars, 
and  $59,000  has  been  paid  for  in  other  property,  the  description 
and  valuation  at  which  each  item  is  taken,  is  as  follows,  viz: 

"Thirty-nine  thousand  dollars  par  value  Manitowoc  Gas  Com- 
pany preferred  stock  at  a  valuation  of  $39,000. 

"Twenty  thousand  dollars  par  value  of  preferred  stock  of 
Rochester  Utility  Company  at  a  valuation  of  $20,000. 

"Amount  of  non-par  value  stock,  paid  for  in  cash  is  $1,000, 
and  no  dollars  has  been  paid  in  other  property. 

"The  amount  of  actual  capital,  in  cash  or  property  or  both, 
which  this  corporation  owned  and  possessed  at  the  time  of  exe- 
cuting these  articles  is  $60,000." 

The  articles  of  association  are  in  regular  form. 

When  the  application  was  filed,  the  matter  was  set  for  a  hear- 
ing and  was  heard  on  February  16,  1922,  Mr.  Arthur  H.  Ryall, 
attorney,  Escanaba,  Michigan,  appearing  for  the  incorporators. 
His  testimony  was  taken.  It  appears  therefrom  that  the  cor- 
poration is  being  organized  for  the  purpose  of  taking  over  the 
stock  of  seven  gas  companies  now  owned  or  at  least  controlled  in 
great  degree  by  the  parties  seeking  to  organize  the  Interstate 
Utilities  Company.  Three  of  the  gas  plants,  it  is  proposed  to 
take  over,  are  situated  in  Michigan;  two  in  Indiana,  one  in 
Wisconsin  and  one  in  Minnesota.  As  heretofore  recited  in  this 
opinion,  it  appears  that  it  is  proposed  to  take  over  the  preferred 
stock  of  the  Manitowoc  Gas  Company  at  par,  the  new  corpora- 
tion to  issue  its  preferred  stock  for  the  preferred  stock  of  the 
Manitowoc  Gas  Company,  par  for  par.  It  further  appears  that 
it  is  the  intention  of  the  incorporators  to  take  over  the  preferred 
stock  of  the  Rochester  Utility  Company,  and  to  issue  therefor 
the  preferred  stock  of  the  new  corporation,  par  for  par.  At  least 
Article  V.  of  the  articles  of  association  recites  that  $39,000  in 
par  value  of  the  preferred  stock  of  the  Manitowoc  Gas  Company 
is  taken  at  par,  and  that  $20,000  of  the  preferred  stock  of  the 
Rochester  Utility  Company  is  taken  at  par. 

The  testimony  of  Mr.  Ryall  indicates  that  the  new  corpora- 
tion proposes  to  issue  its  preferred  stock  in  exchange  for  the 
preferred  stock  of  the  seven  gas  companies  mentioned,  the  pre- 
ferred stock  of  the  new  corporation  to  be  exchanged  for  the  pre- 
ferred stock  of  the  constituent  companies  on  same  basis ;  and  that 
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it  is  the  intention  of  the  new  company  to  accumulate  the  common 
stocks  of  the  seven  separate  companies  through  the  issuance  of 
no  par  stock. 

The  seven  gas  companies  now  operated  bj  the  parties  who 
propose  to  incorporate  the  Interstate  Utilities  Company  are  as 
follows : 

1.  The  South  Haven  Gas  Company,  located  at  South  Haven, 
Michigan. 

2.  The  Sturgis  Gas  Company,  located  at  Sturgis,  Michigan. 
8.  The  Allegan  County  Gas  Company,  serving  Allegan,  Otr 

sego,  and  Plain  well  in  Allegan  County,  Michigan,  the  plant  being 
located  at  Otsego,  Michigan. 

4.  The  Brazil  Gas  Company,  located  at  Brazil,  Indiana, 

5.  The  Indiana  Fuel  &  Light  Company  located  at  Auburn 
Junction,  Indiana,  serving  Auburn,  Kendallville,  and  Garrett 

6.  The  Manitowoc  Gas  Company  of  Manitowoc,  Wisconsin. 

7.  The  Kochester  Utility  Company,  a  gas  company  serving 
Rochester,  Minnesota, 

[1]  The  seven  plants,  above  named,  are  now  conducted  and 
operated  in  a  way  by  a  small  corporation  called  the  Utilities 
Operating  Company  with  headquarters  at  Kalamazoo,  Michi- 
gan. The  plan  is,  as  I  understand  it,  to  incorporate  the  Inter- 
state Utilities  Company  for  the  purpose  of  acquiring  the  pre- 
ferred and  common  capital  stocks  of  the  seven  gas  companies 
named;  said  Interstate  Utilities  Company  to  be  in  a  way  both 
a  holding  and  an  operating  company,  the  Utilities  Operating 
Company  to  be  dispensed  with.  In  considering  this  matter,  the 
Commission  fully  realizes  that  it  is  not  to  attempt  to  substitute 
its  judgment  as  to  the  management  of  these  properties  for  the 
judgment  of  the  persons  who  own  and  control  them.  The  Com- 
mission understands,  however,  that  Act  144,  of  the  Public  Acts 
of  Michigan,  for  the  year  1909,  as  amended  and  now  in  force, 
was  passed  for  the  purpose  of  giving  to  the  state  control  over  the 
capital  securities  of  public  utility  corporations.  Prior  to  that 
time  many  public  utility  corporations  had  put  property  of  a 
certain  value  into  a  corporation  and  had  issued  in  exchange  for 
that  property  stocks  and  bonds  of  a  par  or  face  value  many 
times  exceeding  the  value  of  the  property  put  into  the  corpora- 
tion.    In  other  words,  organizers  of  public  utility  corporations 
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frequently  watered  their  capital  securities.  This  was  done  to 
such  an  extent  that  the  state  passed  the  act  in  question  for  the 
purpose  of  preventing  such  practices.  As  we  understand  our 
duties  under  that  law,  we  believe  we  should  see  to  it,  if  we  can, 
that  no  capital  securities  are  issued  by  a  public  utility  corpora- 
tion unless  the  said  securities  are  based  upon  approximately 
the  amount  of  value  specified  upon  the  face  of  the  securities. 
We  do  not  believe  those  desiring  to  incorporate  a  public  utility 
should  be  permitted  to  put  in  to  the  corporation  $25  or  $50  of 
value  and  to  issue  upon  the  basis  of  that  value  a  share  of  stock 
having  a  face  value  of  $100.  One  of  the  purposes  of  Act  144, 
as  we  view  the  matter,  is  to  try  to  bring  about  a  condition  where 
public  utility  stocks,  bonds  or  other  capital  securities  will  actually 
be  what  they  purport  to  be.  From  the  papers  submitted  in  this 
matter  and  the  testimony  taken,  it  would  appear  to  be  the  inten- 
tion of  the  proposed  incorporators  to  take  over  at  par  all  of  the 
preferred  stocks  of  the  seven  companies  that  it  would  be  possible 
to  so  obtain,  issuing  for  the  said  preferred  stocks  the  preferred 
stock  of  the  Interstate  Utilities  Company ;  and  to  take  over  on 
some  agreed  upon  basis  all  the  common  stocks  of  the  seven  com- 
panies it  might  be  possible  to  obtain,  issuing  for  those  stocks 
the  no  par  stock  of  the  new  corporation. 

[2]  Now,  if  it  should  be  apparent  to  this  Commission  that 
there  was  no  real  value  in  any  of  the  preferred  stocks  or  the 
common  stocks  of  these  seven  corporations,  would  it  be  the  duty 
of  the  Commission  to  permit  the  proposed  incorporation,  the 
Commission  knowing  that  the  stock  of  the  new  corporation  issued 
upon  the  basis  of  the  stocks  of  the  old  corporations  would  really 
bo  standing  upon  no  basis  at  all?  That  is  to  say,  should  the 
Commission  after  investigation  become  firmly  convinced  that 
the  bonds  and  other  indebtedness  of  all  seven  of  the  corporations 
amounted  to  more  than  the  fair  value  of  the  property  of  the  said 
corporations,  should  the  Commission,  nevertheless,  permit  the 
incorporation  of  the  new  company  and  the  issuance  of  its  stock  ? 

In  this  connection,  it  may  be  stated  that  the  attorney  for  the 
proposed  incorporation  has  written  a  letter  stating  that  it  is  not 
proposed  to  just  at  present  take  over  the  stock  of  the  Allegan 
County  Gbs  Company,  the  Indiana  Fuel  &  Light  Company  or 
the  Brazil  Gas  Company,  the  taking  over  of  stocks  contemplated 
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at  this  time  being  confined  to  the  taking  over  of  the  stocks  of 
the  Sturgis  Gas  Company,  the  South  Haven  Gas  Company,  the 
Manitowoc  Gas  Company,  and  the  Eochester  Utility  Company. 

Mamtowoc  Oas  Company, 

The  Manitowoc  Gas  Company  is  located  at  Manitowoc,  Wis- 
consin.  It  is  under  the  jurisdiction  of  the  Railroad  Commis- 
sion of  Wisconsin.  That  Commission  appraised  the  property 
of  the  Manitowoc  Gas  Company  as  of  March  1,  1920,  and  found 
the  cost  of  reproduction  to  be  $317,702,  it  also  found  the  cost  of 
reproduction  less  depreciation  to  be  $277,544. 

The  summary  of  the  appraisal  of  the  Railroad  Commission 
of  Wisconsin,  as  transmitted  to  us  by  that  Commission,  is  as 
follows:    [Appraisal  omitted.] 

The  Railroad  Conmaission  of  Wisconsin  informs  us  that  the 
William  A.  Baehr  Company  of  Chicago  made  a  recent  appraisal 
of  the  Manitowoc  Gas  Company,  claiming  to  use  average  pre- 
war prices,  said  organization  finding  a  cost  of  reproduction  new 
of  $475,684,  and  a  cost  of  reproduction  new  less  depreciation  of 
$437,372,  said  figures  last  given  include  the  following  items: 
[Table  omitted.] 

The  balance  sheet  of  the  Manitowoc  Gas  Company,  as  of  date 
December  31,  1921,  shows  the  said  company  owing  the  following 
amounts  which  it  will  have  to  pay ;  that  is  to  say,  the  debts  listed 
below  are  debts  aside  from  reserves  for  depreciation,  etc.  They 
are  debts  which  some  one  has  the  right  to  demand  a  payment  of 
from  the  gas  company.     They  are  for: 

Five  per  cent  mortgage  bonds,  dated  January  1.  1924   $250,000.00 

Six  per  cent  serial  notes   63,000.00 

Real  estate  mortgage 2,500.00 

Interest    accrued    4,389.36 

Taxes   accrued    11^47.47 

Notes    payable    55,169.35 

Accounts    payable    36,400.31 

Consumers*  deposits    2,924.44 

Kundry  open  accounts   1,005.57 

Total     $416,942.50 

According  to  the  balance  sheet  of  December  81,  1921,  the 
items  on  the  other  side,  that  is  to  say,  the  items  of  current  assets 
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were  very  small;  possibly  they  would  amount  to  in  the  neigh- 
borhood of  $30,000. 

From  any  point  of  view  it  would  at  least  appear  very  doubt- 
ful whether,  with  the  information  before  it,  this  Commission 
could  possibly  find  the  fair  value  of  the  Manitowoc  Gas  Com- 
pany for  capitalization  purposes  to  be  as  much  as  the  amount  of 
its  debts.  On  the  contrary  it  appears  to  the  Commission  that  the 
actual  debts  against  the  Manitowoc  Gas  Company  are  more  than 
the  reasonable  value  of  the  property  of  the  Manitowoc  Gas  Com- 
pany. 

With  such  a  state  of  facts  before  the  Commission  it  is  im- 
possible for  the  Commission  to  reach  the  conclusion  that  either 
the  preferred  stock  or  the  common  stock  of  the  Manitowoc  Gas 
Company  has.  any  value.  It  may  be  stated  that  the  balance 
sheet  shows  that  the  said  gas  company  has  outstanding  $185,500 
of  6  per  cent  preferred  capital  stock  and  $100,000  of  common 
stock.  It  is  possible  that  some  of  this  stock  has  some  value,  but 
the  record  before  the  Commission  does  not  indicate  it. 

Now,  the  proposed  articles  of  incorporation  submitted  to  the 
Commission  show  that  $39,000  in  par  amount  of  the  preferred 
stock  of  the  Manitowoc  Gas  Company  is  taken  by  the  new  corpo- 
ration at  $39,000,  and  the  new  corporation  proposes  to  issue 
$39,000  of  its  preferred  capital  stock  in  exchange  for  the  Mani- 
towoc stock.  The  Commission  is  forced  to  the  conclusion  that 
the  Manitowoc  stock  taken  in  is  without  value  and  that  the  stock 
of  the  Interstate  Utilities  Company,  it  is  proposed  to  issue  there- 
for, would  be  based  upon  nothing, 

Rochester  Utility  Company. 

The  Eochester  Utility  Company  is  located  at  Kochester,  Min- 
nesota. It  is  not  under  the  jurisdiction  of  any  state  regulatory 
body  in  Minnesota.  No  appraisal  of  the  property  has  been  sub- 
mitted to  us  and  we  do  not  know  anything  about  the  value  of 
that  utility.  The  proposed  incorporators  have  submitted  to  ua 
a  balance  sheet  of  that  utility  as  of  date,  December  31,  1921. 
That  balance  sheet  shows  that  the  Rochester  Utility  Company 
owes  money  it  will  actually  have  to  pay  as  follows: 
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Six  per  cent  mortgage  bonds  due  in  1030  $185,000.00 

Serial   notes    60,000.00 

Interest   accrued    6,282.76 

Accrued  for  taxes   92.03 

Notes    payable    34,882.22 

Accounts  payable    15,477.19 

Consumers'   deposits    911.00 

Sundry  open  accounts    283.40 

Total    $302,828.60 

The  said  Rocliester  Utility  Company  has  outBtanding  6  per 
cent  preferred  stock  in  the  sum  of  $200,000  and  common  stock 
in  the  sum  of  $200,000. 

The  Commission  has  not  before  it  sufficient  information  upon 
which  to  reach  any  reasonable  conclusion  as  to  the  fair  value  of 
the  Eochester  Utility  Company.  We  do  not  know  whether  there 
is  any  equity  in  that  company  over  and  above  its  debts.  Its 
sales  of  gas  for  the  year  1921,  were  approximately  seventy-three 
million  cubic  feet,  the  amount  of  gas  sold  being  almost  the  same 
as  the  amount  sold  by  the  Manitowoc  Gas  Company.  The  tot^l 
earnings  of  the  Manitowoc  Company  were  about  $171,000,  of 
the  Rochester  Company  about  $165,000.  Both  companies  seem 
to  have  very  good  earnings  for  the  year  1921,  but,  without  an  ap- 
praisal and  audit  of  the  Rochester  Utility  Company,  this  Com- 
mission is  unable  to  find  whether  the  $20,000  par  amount  of  the 
preferred  stock  of  the  Rochester  Utility  Company,  which  it  is 
proposed  to  put  into  the  Interstate  Utilities  Company  in  ex- 
change for  the  $20,000  of  the  preferred  stock  of  that  company, 
has  any  value.  It  may  have  and  it  may  not.  It  follows  that  we 
are  unable  to  determine  from  the  matter  before  us  whether  the 
common  stock  of  the  said  utility  has  any  value. 

Sturgis  Gas  Company, 

The  Sturgis  Gas  Company  is  not  under  the  regulation  of  the 
Michigan  Public  Utilities  Commission.  Its  sales  of  gas  for  the 
year  1921  were  a  little  less  than  25,000  cubic  feet.  It  has  no 
preferred  stock  and  has  but  $20,000  of  common  stock.  Its  total 
earnings  during  the  year  1921  were  $59,885.40  its  operating 
expenses,  including  taxes,  amounted  during  the  said  year  to 
$53,208.79  and  its  net  earnings  were,  as  reported  to  us  $6,676.61. 

It  appears  from  the  balance  sheet  filed  with  us  that  the  Stur- 
gis Gas  Company  owes  6  percentum  mortgage  bonds  due  1925 
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in  the  sum  of,  $127,000;  notes  payable,  $24,230.83;  accounts 
payable,  $5,568.62;  total  of  said  items,  $156,799.45. 

The  concern  has  some  other  small  liabilities  and  some  small 
assets  in  addition  to  its  plant  and  equipment  account  which  it 
has  on  its  books  at  approximately  $161,000. 

While  its  net  earnings  for  the  year  1921  were  only  $6,676.61, 
its  interest  charges  appear  to  have  been  $9,378.51 ;  so  that  dur- 
ing 1921  the  property  appears  to  lack  nearly  $3,000  of  earning 
its  fixed  charges. 

The  Commission  has  no  appraisal  of  the  property  of  the  Stur- 
gis  Gas  Company  and  is  unable  to  determine  whether  there  is 
any  value  in  its  $20,000  of  common  stock.  None  of  its  common 
stock  is  taken  by  the  new  corporation  in  payment  of  the  $60,000 
mentioned  in  Article  V.  of  the  proposed  articles  of  association ; 
but  it  is  the  plan  of  the  new  corporation,  if  organized,  to  take 
over  said  common  stock  in  exchange  for  the  no  par  stock  of  the 
new  corporation.  We  can  only  say  as  regards  the  Sturgis  prop- 
erty it  would  require  a  study  of  the  Sturgis  Gas  Company  and 
all  its  property  and  facilities  to  determine  whether  the  common 
stock  of  the  said  Sturgis  Gas  Company  has  any  value* 

Allegan  County  Oas  Company. 

According  to  the  balance  sheet  of  the  Allegan  County  Gas 
Company,  as  of  date,  December  31, 1921,  said  utility  owes  bonds 
in  the  sum  of  $179,500,  and  also  owes  notes  payable  in  the  sum 
of  $116,613,  total  of  said  items,  $296^113, 

It  also  owes  nearly  $11,000  accrued  interest  and  some  other 
smaller  matters,  and  has  some  small  amounts  of  current  assets. 
This  utility  is  under  the  r^ulation  of  this  Commission.  The 
Commission  on  September  18,  1920,  after  a  very  complete  study 
of  the  utility  fixed  the  fair  value  of  said  utility  at  $250,000. 
That  is  to  say,  the  records  before  us  show  that  this  utility  owes 
debts  amounting  to  approximately  $60,000  more  than  its  fair 
value.  Under  such  circumstances,  could  this  Conmiission  find 
that  the  $25,000  of  capital  stock  of  the  Allegan  County  Gas 
Company  possesses  any  value  at  all  ?  We  think  not.  We  think 
that  we  would  not  be  justified  in  permitting  the  issuance  of  any 
stock  for  the  purpose  of  purchasing  the  Allegan  County  Gas 
Company  stock  at  any  price. 
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SoiUh  Haven  Oas  Company. 

The  South  Haven  Gas  Cqinpany  is  under  the  regulation  of 
this  Commission.  Thd  Commission  has  recently  caused  a  com- 
plete inventory  and  appraisal  of  its  property  to  be  made  and  has 
also  made  a  complete  audit  of  its  financial  condition  and  financial 
history.  The  balance  sheet  of  the  company  as  of  date,  Decem- 
ber 31,  1921,  shows  that  the  South  Haven  Gas  Company  owes 
5  per  cent  mortgage  bonds  due  March  1,  1941,  in  the  amount  of 
$114,000,  and  also  owes  notes  payable  in  the  sum  of  $19,738.18, 
and  accounts  payable  in  the  sum  of  $5,300.85,  making  a  total  of 
$139,039.03. 

It  has,  of  course,  some  small  items  of  current  assets,  and  has 
also  some  other  small  items  of  current  liabilities.  Its  plant  and 
equipment  account  as  of  date,  January  31,  1921,  was  found  up- 
on its  books  to  be  upwards  of  $195,000. 

The  engineers  of  the  Commission  have  appraised  this  prop- 
erty as  of  date,  April  1,  1921,  and  found  that  a  prudent  original 
cost  of  its  property  now  existing  would  fairly  be  $114,513.98. 
That  amount  is  exclusive  of  any  allowance  for  working  capitiil 
or  so-called  going  concern  value.  It  is  true  that  the  cost  of  re- 
production new  of  the  property  as  of  the  average  prices  for  the 
years  1916  and  1921,  inclusive,  less  depreciation  was  found  by 
the  engineers  to  be  $172,596.94,  but  the  Commission  would,  of 
course,  not  be  justified  in  finding  the  property  to  have  any  such 
fair  value  because  of  the  high  prices  existing  during  those  years 
which  prices  have  already  considerably  receded.  The  Commis- 
sion has  not  yet  found  a  definite  fair  value  for  this  property^ 
but  any  reasonable  fair  value,  the  Commission  may  find,  must 
indicate  that  the  $65,000  of  common  stock  of  the  South  Haven 
Gas  Company  is  of  very  little  value. 

Brazil  Oas  Company, 

The  balance  sheet  of  the  Brazil  Gas  Company  before  us  shows 

that  it  has  a  bonded  debt  bearing  6  per  cent  amounting  to  $158,- 

000,  and  that  it  owes  accrued  interest,  amoimting  to  $17,341.39, 

and  that  it  owes  notes  payable,  amounting  to  $34,009.66,  total 

of  said  items  $209,351.05. 

It  has  some  other  small  items  of  liabilities  and  some  small 
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items  of  current  assets.     Its  plant  and  equipment  account  is 
stated  as  being  upwards  of  $365,000. 

This  gas  company  is  under  the  regulation  of  the  Indiana  Pub- 
lic Service  Commission  and  a  discussion  concerning  it  is  found 
in  Ee  Brazil  Gas  Co.  P.U.R.1919F,  253-258,  inclusive.  We 
quote  from  the  opinion  of  the  Commission:  "The  testimony  is 
that  the  financial  condition  of  the  company  at  present  is  unsatis- 
factory. An  audit  made  by  the  accounting  department  of  the 
Commission  shows  that  there  is  outstanding  against  this  com- 
pany $200,000  of  stock  and  $158,000  of  6  per  cent  bonds,  which 
were  originally  sold  for  85  per  c^nt  of  par.  The  total  capitali- 
zation is  $358,000,  as  compared  with  $125,526,  the  value  for 
rate-making  purposes.  No  dividends  have  been  paid  on  the 
stock,  but  interest  has  always  been  paid  on  the  bonds.  The  audit 
shows  that  for  the  last  few  years,  this  interest  has  not  been 
earned."  A  reading  of  the  opinion  of  the  Commission  would 
indicate  that  the  common  stock  of  $200,000  of  the  Brazil  Gas 
Company  is  of  no  value  whatever.  It  should  be  here  stated  that 
the  Indiana  Conmiission  subsequently  to  its  opinion  above  men- 
tioned, which  opinion  was  dated,  August  1,  1919,  raised  its 
finding  as  to  the  value  of  the  Brazil  Gas  Company  from  approx- 
imately $125,000  to  $140,000.  But,  even  so,  it  is  very  clear 
that  the  debts  of  this  utility  amount  to  more  than  its  fair  value 
and  that  its  common  stock  of  $200,000  has  no  value 

Indiana  Fvsl  &  lAght  Company. 

We  have  before  us  the  balance  sheet  of  the  Indiana  Fuel  & 
Light  Company  as  of  December  31,  1921.  That  company  has 
a  plant  and  equipment  account  amounting  to  approximately 
$681,000  as  per  its  books.  It  has  outstanding  preferred  stock 
of  $34,700  and  outstanding  common  stock  of  $150,000. 

The  funded  debt  of  that  concern  consists  of  6  per  cent  bonds 
amounting  to  $497,000,  interest  accrued  on  said  bonded  debt, 
$57,920.59,  notes  payable,  $43,303.14,  accounts  payable,  $13,- 
649,32,  total  of  said  items  $611,873.05. 

There  are  other  items  of  small  liabilities  and  alfeo  some  small 
items  of  current  assets. 

The  Indiana  Public  Service  Commission  had  this  utility  un- 
der consideration  and  discussed  it  quite  fully  in  Re  Indiana  Fuel 
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&  Light  Co.  P.tr.K.1920A,  414  to  422,  inclusive.  That  Com- 
mission said  among  other  things:  "The  appraisal  of  the  Com- 
mission's engineers  in  Cause  No.  3,006  showed  that  the  repro- 
duction cost  of  the  properly  was  $400,583,  and  the  present  or 
depreciated  value  $365,537.  The  Commission  fixed  the  value 
for  rate-making  purposes,  including  going  value  and  working 
capital  at  $385,000.  ...  In  the  instant  case,  the  Commis- 
sion's engineers  revised  their  previous  valuation  to  July  1,  1919, 
including  additions  and  extensions  made  since  the  original  ap- 
praisal. The  new  figures  are:  cost  of  reproduction,  $427,840, 
present  value,  $393,207.  Petitioner  takes  no  express  exception 
to  this  appraisal,  although  it  insists  that  the  property  is  of  great- 
er valua  Petitioner  indicates  its  willingness  to  accept  this  ap- 
praisal as  a  basis  for  the  determination  of  the  questions  present- 
ed by  this  petition.  However,  petitioner  contends  for  adequate 
allowances  for  going  value  and  working  capital.  'The  evidence 
shows  that  allowances  should  be  made  of  $26,000  for  going  value 
and  $10,000  for  working  capital,  which  sums  added  to  the  pres- 
ent value,  as  found  by  the  engineers,  indicate  a  property  value 
of  $428,207. 

"At  this  point,  it  is  well  to  consider  petitioner's  request  that 
its  valuation  be  fixed  at  a  figure  that  will  justify  rates  suffi- 
cient to  permit  it  to  pay  its  fixed  charges.  Petitioner  has  out- 
standing the  following  liabilities: 

6  per  cent  bonds   , $497,000 

7  per  cent  preferred  stock    50,000 

Accounts  payable   21«81S 

Notes    payable    87,000 

Total    -. $755,815 

Common   stock    150,000 

Grand   Total    $905,815 

"The  par  value  of  the  outstanding  bonds  alone  is  approxi- 
mately $70,000  in  excess  of  the  value  of  the  property  as  above 
found." 

There  is  much  more  of  the  discussion  but  it  would  appear 
that  there  is  little  question  but  that  the  preferred  stock  and  com- 
mon stock  of  this  utility  is  valueless. 

The  preferred  stock  of  all  of  the  above  mentioned  companies 

that  have  preferred  stock  is  as  follows: 
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Manitowoc  Gas  Company    $135,500 

Rochester  Utility  Company  200,000 

South  Haven  Gas  Company 

Sturgis  Gas  Company   

Allegan  County  Gas  Company 

Brazil  Gas  Company  

Indiana  Fuel  &  Light  Company 34,700 

Total  preferred  stock   $370,200 

•  If  the  Interstate  Utilities  Company  is  organized,  it  is  its  in- 
tention to,  if  it  can,  take  over  all  this  preferred  stock  in  exchange 
for  the  preferred  stock  of  the  Interstate  Utilities  Company.  The 
proofs  before  the  Commission  are  not  suflficient  to  show  that  this 
preferred  stock  has  any  real  value.  Some  of  it  may  be  of  some 
value  but  the  proofs  before  us  fall  short  of  proving  it. 

The  common  stock  of  the  above  mentioned  gas  companies  is 
as  follows: 

Manitowoc  Gas  Company  $100,000 

Rochester  Utility  Company 200,000 

South  Haven  Gas  Company 65,000 

Sturgis  Gas  Company  20,000 

Allegan  County  Gas  Company   25,000 

Brazil  Gas  Company  200,000 

Indiana  Fuel  4t  Light  Company  150,000 

Total  par  or  face  value  of  the  common  stock  of  all  said  com- 
panies      $760,000 

The  new  corporation  proposes  to  issue  100,000  shares  of  no 
par  value,  the  price  of  the  shares  being  fixed  at  $1.  With  those 
100,000  shares  it  proposes  to  accumulate  the  $760,000  in  par 
amount  of  the  common  stock  of  these  companies — ^take  that  stock 
into  its  treasury  and  issue  its  no  par  shares  for  said  other  stock 
on  terms  to  be  agreed  upon.  From  the  testimony  before  the 
Commission,  it  appears  quite  certain  that  this  $760,000  in  par 
amount  of  common  stock  of  these  seven  gas  companies  has  little, 
if  any,  value. 

As  heretofore  stated  the  preferred  stock  of  the  above  men- 
tioned companies  that  have  preferred  stock  amounts  to  $370,- 
200,  and  the  common  stock  amounts  to  $760,000,  total  of  both 
kinds  of  stocks,  $1,130,200. 

While  the  Commission  is  not  absolutely  certain  about  it,  be- 
cause the  Commission  has  not  actually  appraised  all  of  these 
properties,  it  appears  to  the  Commission  very  certain  that  these 
seven  companies  have  more  than  one  million  dollars  of  capital 
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stock  outstanding,  which  is  merely  paper.  The  proposal  is  to 
accumulate  these  certificates  into  one  corporation  and  to  issue 
against  them  the  stock  certificates  of  that  corporation.  The  re- 
sult would  be,  in  our  judgment,  that  the  new  certificates  issued 
would  be  merely  paper.  Here  are  seven  gas  companies  located 
in  four  states,  three  of  them  being  in  Michigan,  two  in  Indiana, 
one  in  Wisconsin  and  one  in  Minnesota.  Most  of  them  are  rath- 
er small  gas  utilities,  and  it  may  be  well  to  state  here  the  output 
of  gas  of  each  of  the  said  corporations  for  the  year  1921.  As 
reported  to  us  the  said  output  in  oven  millions  of  cubic  feet  is 
as  follows : 

Manitowoc  Gas  Company  73,000,000 

Rochester  UtiUty  Company   72,000,000 

South  Haven  Gas  Company   19,000,000 

Sturgis  Gas  Company    24,000,000 

AUegan  Coun^  Gas  Company  34,000,000 

Brazil  Gas  Company   17,000,000 

Indiana  Fuel  k  Light  Company 57,000,000 

Four  of  the  above  mentioned  gas  utilities  are  pretty  small 
utilities.  The  business  they  do  is  so  limited  as  to  n^ative  the 
possibility  of  any  of  the  four  or  the  four  together  ever  making, 
unless  the  localities  in  which  they  are  situated  grow  to  a  remark- 
able extent,  any  very  great  amount  of  money.  The  other  three 
utilities  are  not  large.  The  Commission  realizes  that  Act  144 
of  1909,  as  amended  and  now  in  force,  does  not  to  any  extent 
make  the  Commission  the  guardian  of  any  of  these  utilities.  At 
the  same  time  the  Commission  believes  that  it  should  not  shut 
its  eyes  to  ordinary  business  principles.  Its  experience  inclines 
it  to  the  belief  that  no  good  result  is  attained  by  the  operation 
by  a  holding  company  of  a  lot  of  small  widely  scattered  public 
utilities.  The  overhead  of  such  a  company  is  usually  larger 
than  the  business  done  by  the  utilities  warrants.  We  realize 
that  owners  of  property  have  the  right  to  have  their  ownership 
evidenced  in  any  legal  way  they  see  fit  It  is  true,  of  course, 
that  the  same  persons  are  organizing  this  new  corporation  that 
own  or  at  least  control  to  a  great  extent  the  seven  corporations, 
the  merger  of  which  is  proposed.  It  is  also  true,  of,  course,  that 
to  a  certain  extent  at  least  the  stocks  of  the  constituent  com- 
panies could  be  taken  over  at  any  price  the  organizers  of  the 
new  corporation  should  desire.     That  is  to  say,  the  same  inter- 
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ests  would  to  a  considerable  extent  at  least  be  holding  both  sides 
of  the  transactions. 

It  is  not  to  be  assumed,  of  course,  that  the  owners  of  the  pre- 
ferred and  common  stocks  of  these  seven  gas  utilities  would  sell 
them  to  the  new  corporation  for  more  than  they  thought  them 
to  be  worth.  However,  the  articles  of  incorporation  show  that 
the  new  corporation  is  willing  to  take  over  the  preferred  stock 
of  the  Manitowoc  Gas  Company  par  for  par,  $39,000  in  par 
amount  of  the  stock  of  said  gas  company  being  turned  into  the 
new  corporation  to  pay  for  $39,000  in  par  amount  of  the  pre- 
ferred stock  of  the  new  corporation,  the  C!ommission  being  of 
the  opinion  that  the  preferred  stock  of  the  Manitowoc  Gas  Com- 
pany has  no  value  at  all.  It  would  appear  to  us  that  the  $39,- 
000  of  preferred  stock  of  the  Interstate  Utilities  Company  that 
would  be  issued,  therefor,  would  be  based  upon  no  value  what- 
ever. 

The  proposition  is  to  take  over  the  entire  preferred  stock  of 
the  Manitowoc  Gas  Company,  if  possible,  on  the  same  basis. 
That  company  has  $135,500  of  preferred  stock,  and,  therefore, 
$135,500  of  the  stock  of  the  new  corporation  would  be  issued 
without  any  corresponding  value  being  put  into  the  corporation. 
We  are  not  so  certain  as  to  there  being  an  entire  lack  of  value  in 
the  preferred  stock  of  the  Rochester  Utility  Company,  although, 
as  heretofore  stated,  we  have  no  sufficient  proofs  before  us  to 
enable  us  to  tell  with  any  d^ee  of  certainty.  We  are  very 
positive  that  any  of  the  stock  of  the  preferred  stock  of  the  In- 
diana Fuel  &  Light  Company  which  might  go  into  this  new  cor- 
poration would  be  valueless. 

It  appears  to  be  quite  certain  that  all  of  the  $760,000  of  com- 
mon stock,  which  might  go  into  this  corporation,  would  be  prac- 
tically valueless. 

Under  such  circumstances  as  these,  is  it  our  duty  to  permit 
the  incorporation  of  this  corporation  ?  The  fact  that  we  believe 
that  these  small  gas  utilities  could  be  operated  more  satisfac- 
torily and  more  economically  by  the  respective  corporations  that 
own  them  has  nothing  to  do  with  the  matter.  The  fact  that  in 
many  instances  where  such  utilities  as  these  are  owned  and  op- 
erated by  holding  corporations  they  are  overburdened  with  ques- 
tionable charges  by  the  way  of  unwarranted  salaries  to  alleged 
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expert  executives  would  not  authorize  us  to  prevent  the  forma- 
tion of  a  corporation  organized  for  the  purpose  of  holding  the 
stocks  of  and  operating  such  utilities. 

Act  144  of  1909  was  first  amended  by  Act  177  of  1911,  after- 
wards by  Act  259  of  1916  and  last  by  Act  381  of  1919.  That 
act  empowers  this  CJommission,  investigating  a  matter  of  this 
kind  for  the  purpose  of  enabling  it  to  determine  whether  it 
should  grant  such  authority,  to  make  such  inquiry  or  investiga- 
tion, hold  such  hearings  and  examine  such  witnesses,  books,  pa- 
pers, documents,  or  contracts  as  it  may  deem  of  importance  in 
enabling  it  to  reach  a  determination.  The  Commission  may 
make  an  appraisal  of  the  property  at  the  expense  of  the  appli- 
cant. If,  from  the  application  filed  and  such  other  information 
as  it  obtained,  the  Commission  shall  be  satisfied  that  the  funds 
derived  from  the  issue  of  securities  are  to  be  applied  to  lawful 
purposes  and  that  the  issue  and  amount  is  essential  to  the  suc- 
cessful carrying  on  of  the  purposes  of  the  corporation,  the  Com- 
mission shall  grant  authority. 

The  Commission  construes  this  act  as  authorizing  it  to  pass 
upon  the  value  of  property  to  be  taken  into  a  corporation  in  pay- 
ment for  stock  of  the  corporation  to  be  issued.  A  discussion  of 
the  general  purposes  of  the  act  seems  almost  unnecessary.  We 
believe  its  primary  purpose  was  to  prevent  the  watering  of  the 
capital  securities  of  public  utility  corporations.  The  state,  in 
our  judgment,  passed  this  act  and  amended  it  from  time  to  time 
so  as  to  provide  for  the  regulation  by  the  state  of  the  capital  is- 
sues of  public  service  corporations  with  the  idea  of  protecting 
purchasers  and  prospective  purchasers  of  such  securities  as  well 
as  the  general  public  which  pays  for  the  service  of  such  corpora- 
tions. 

The  brief  filed  by  the  applicant  since  this  hearing  was  held 
discusses  a  number  of  cases  in  which  the  act  has  been  construed. 
They  are: 

1.  Peninsular  Power  Company  v.  Secretary  of  Stat^  169 
Mich.  598. 

2.  Pollitz  v.  Michigan  Railroad  Commission,  205  Mich.  549, 
P.U.R.1919E,  10,  172  N.  W.  611. 

3.  Venner  v.  Michigan  Railroad  Commission,  205  Mich.  578, 
P.U.R.1919E,  31,  172  K  W.  567. 
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Our  law  was  patterned  after  the  New  York  law  and  the  fol- 
lowing case  was  also  called  to  our  attention: 

People  ex  rel.  Delaware  &  H,  Co.  v.  Stevens,  197  N.  Y.  1,  90 
N.  E.  60.  Other  cases  cited  to  us  are :  Ee  New  York  Central 
R.  Co.  P.U.R.1917C,  1;  Ee  New  York  Central  E.  Co.  P.U.E. 
1917C,  139. 

The  Commission  has  examined  the  said  authorities  but  does 
not  feel  that  there  is  anything  in  any  of  them  that  requires  the 
Commission  to  extend  its  approval  to  the  proposed  corporation. 

Because  of  the  reasons  set  forth  in  this  discussion,  the  Com- 
mission finds? 

1.  That  the  petitioners  have  not  produced  testimony  in  this 
matter  which  would  justify  this  Commission  in  finding  that  the 
conmion  stocks  of  any  of  the  gas  companies  above  mentioned 
have  any  value. 

2.  That  the  petitioners  have  not  produced  proof  in  this  mat- 
ter which  would  justify  the  Commission  in  finding  that  the  pre- 
ferred stocks  of  any  of  the  said  gas  companies  have  any  value. 

3.  That  the  petitioners  have  not  produced  proofs  which  would 
justify  this  Commission  in  reaching  the  opinion  that  the  use 
of  the  capital  or  property  to  be  acquired  to  be  secured  by  the 
proposed  preferred  and  no  par  stock  of  the  Interstate  Utilities 
Company  is  reasonably  required  for  or  essential  to  the  purposes 
of  the  corporation. 

4.  That  the  petitioners  have  not  furnished  sufficient  proof  to 
justify  this  Commission  in  concluding  that  the  funds  derived 
or  to  be  derived  frctai  the  sale  of  the  preferred  or  no  par  stock 
of  the  proposed  corporation  are  to  be  applied  to  lawful  purposes. 
That  the  evidence  before  the  Commission  has  convinced  the  Com- 
mission that,  if  it  permitted  the  formation  of  this  corporation 
and  the  taking  over  by  it  of  the  stocks  of  the  seven  companies 
named,  the  result  would  be  the  issuance  of  a  large  amount  of 
stock  by  the  Interstate  Utilities  Company  based  upon  no  value 
whatever. 

For  all  the  reasons  stated  herein  an  order  will  be  entered  con- 
currently with  this  opinion  denying  the  application  of  the  peti- 
tioners for  the  incorporation  of  the  Interstate  Utilities  Com- 
pany without  prejudice  to  the  right  of  the  petitioners  to  petition 
to  have  the  order  vacated  and  set  aside  on  the  making  of  further 
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proofs.  By  this  we  mean  to  be  understood  as  saying  that,  should 
the  Commission  on  application  of  the  petitioners  make  a  com- 
plete appraisal  of  the  five  properties  it  has  not  appraised  and 
should  said  appraisal  demonstrate  the  proposition  that  the  stocks 
of  the  said  companies  have  any  value,  the  Commission  will  re- 
consider the  whole  matter.  Should  the  petitioners  desire  this 
Commission  to  study  and  appraise  the  properties  of  the  Mani- 
towoc Gas  Company,  Rochester  Utility  Company,  Sturgis  Gas 
Company,  Indiana  Fuel  &  Light  Company  and  the  Brazil  Gas 
Company,  the  Commission  will  do  so  at  the  expense  of  the  peti- 
tioners under  the  provisions  of  Act  144,  of  1909;  and  should 
the  study  and  appraisal  demonstrate  that  we  have  reached  an 
erroneous  conclusion  as  to  the  value  of  any  of  the  stocks  men- 
tioned in  this  discussion,  we  will  be  glad  to  correct  our  errors* 
Upon  the  record  as  made,  however,  the  Commission  must  refuse 
to  permit  the  incorporation  of  the  Interstate  Utilities  Company 
or  the  issuance  of  any  stocks  by  it. 

Dated  and  entered  this  30th  day  of  March,  a.  n.  1922. 

Michigan  Public  Utilities  Commission,  Samuel  Odell,  Chair- 
man, Earl  R.  Stewart,  William  M.  Smith,  William  W.  Potter, 
Sherman  T.  Handy,  Commissioners. 


MICHIGAN  PUBIilO  UTILITIES  COMMISSION. 

BE  CITIZENS  ELECTRIC  COMPANY. 

[I>-1181.] 

Security  iamiea  —  ComnUssion  powers. 

The  Michigan  Commipsion  will  not  authorize  the  iesne  of  stock 
to  retire  bonds  of  a  company  whose  corporate  life  is  nearly  ended 
when  the  obvious  purpose  of  the  stock  issue  is  to  increase  the  voting 
power  of  the  majority  stockholders  so  that  they  may  extend  the  cor- 
porate life,  especially  when  the  company  has  cash  and  accounts  re- 
ceivable equal  to  the  amount  of  the  outstanding  indebtedness. 

[April  18,  1022.] 

Application  by  an  electric  utility  for  authority  to  sell  cap- 
ital stock  for  the  purpose  of  discharging  indebtedness;  appli- 
cation denied. 
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By  the  Commission:  This  matter  came  on  to  be  heard  on 
April  5,  1922,  upon  the  application  of  the  Citizens  Electric 
Company  of  Battle  Creek,  Michigan,  asking  this  Commission 
to  authorize  it  to  issue  and  sell  not  to  exceed  1,040  shares  of 
capital  stock  of  the  par  value  of  $25  per  share  for  not  less  than 
$37.50  per  share.  The  proceeds  therefrom  to  be  used  for  the 
purpose  of  paying  a  mortgage  indebtedness  of  $15,000  and  re- 
tiring outstanding  bonds  of  the  company  amounting  to  $24,000. 

The  petitioner  was  represented  by  Mr.  Burritt  Hamilton  its 
attorney  of  Battle  Creek,  Michigan,  and  certain  stockholders  ■ 
including  Mr.  Jacob  Steketee  and  Mr.  Arthur  Kusterer  were 
represented  by  Mr.  Stuart  E.  Knappen,  their  attorney  of  Grand 
Bapids,  Michigan. 

The  Citizens  Electric  Company  of  Battle  Creek,  was  incor- 
porated March  23,  1892  with  a  capital  stock  of  $50,000,  which 
in  1894  was  increased  to  $150,000.  About  this  time  $107,- 
862.50  in  all  of  the  capital  stock  was  issued  and  none  has  been 
issued  since  that  time. 

The  company  has  been  in  continuous  operation  for  nearly 
thirty  years  and  has  been  successful.  It  has  paid  good  divi- 
dends, has  retired  $6,000  of  outstanding  bonds,  and  has  put 
back  into  the  property  out  of  earnings,  an  amount  so  that  the 
company  now  claims  to  have  a  book  value  of  $361,820.43.  The 
liabilities  of  the  company  including  its  capital  stock  amount  to 
only  $186,912.56. 

A  majority  of  the  stockholders  have  been  trying  for  some- 
time to  extend  the  corporate  life  of  the  company,  which  unless 
extended  will  expire  on  May  23,  1922,  but  have  been  unable  to 
get  the  necessary  two-thirds  vote  to  extend  it 

The  minority  stockholders  representing  more  than  one-third 
of  the  present  outstanding  stock,  apparently  do  not  want  to  ex- 
tend the  corporate  life  of  the  company  but  desire  to  have  its 
affairs  wound  up. 

It  appears  from  the  record,  that  the  company  has  in  cash 
and  accounts  receivable  approximately  $39,000  and  we  do  not 
believe  there  is  any  good  reason,  why  stock  should  be  sold  to 
pay  the  company's  indebtedness  of  $39,000.  We  are  of  the 
opinion  that  the  real  purpose  of  this  petition  is  to  permit  the 
officers  of  the  company  to  issue  and  sell  this  nfew  stock  so  that 

P.U.R.1922C. 


Digitized  by  VjOOQIC 


608  MICHIGAN  PUBLIC  UTILITIES  COMMISSION', 

the  majority  stockholders  may  secure  enough  vote  to  extend 
the  corporate  life  of  the  company. 

The  minority  stockholders  are  opposed  to  the  issue  of  this 
stock  on  the  ground  that  no  necessity  exists  for  it,  but  d^aand 
that  if  stock  is  issued,  that  they  be  permitted  to  take  their  pro- 
portionate share  of  it.  They  also  claim  that  the  law  requires 
the  company  to  offer  the  present  stockholders  an  opportunity 
to  purchase  their  proportionate  share  and  that  equity  demands 
that  we  require  it,  in  view  of  the  fact  that  the  book  value  of  this 
stock  is  $50  per  share,  while  the  petitioner  asks  that  the  com- 
pany be  permitted  to  sell  it  at  $37.50  per  share. 

It  is  the  claim  of  the'  majority  stockholders  that  they  have 
a  right  to  exchange  this  stock  for  outstanding  securities,  or  to 
dispose  of  it  to  whomsoever  they  please;  and  that  to  require  it 
to  be  offered  to  the  present  stockholders  first  in  proportionate 
amounts,  would  not  relieve  them  in  any  way,  because  it  would 
not  change  the  voting  strength  of  the  stockholders. 

The  stockholders  are  in  a  family  row,  and  to  grant  the  peti- 
tion might  be  to  favor  some  stockholders  to  the  injury  of  oth- 
ers. This,  the  Commission  will  not  do.  We  feel  that  even  if 
the  necessity  for  the  issuance  of  the  stock  existed,  the  Com- 
mission would  not  be  justified  in  authorizing  it,  until  such 
time  as  the  corporate  life  of  the  company  is  extended. 

It  is  therefore  ordered  by  the  Michigan  Public  Utilities  Com- 
mission, that  the  prayer  of  the  petitioner  be  denied,  but  with- 
out prejudice,  until  such  time  as  the  life  of  the  corporation  has 
been  extended. 

Michigan  Public  TTtilities  Commission,  Samuel  Odell,  Chair- 
man, Earl  R.  Stewart,  William  M.  Smith,  William  W.  Potter, 
Sherman  T.  Handy,  Commissioners. 


MISSOURI  PUBIilC  SERVICE  COMMISSION, 

RE  WEBB  CITY  &  CAETERVILLE  GAS  COMPANY. 
[Case  No.  3091.] 

Valuation  —  Vnuaed  meters  —  Oas  company, 

1.  The  value  of  gas  meters  no  longer  in  operation  should  he  de- 
ducted from  the  original  cost  of  gas  property  as  shown  by  the  booki 
of  the  company. 
P.U.R.1922C. 
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Valuation  —  Paving  over  mains  and  services  —  Reproduction  cost. 

2.  No  allowance  should  be  made  for  paving  over  gas  mains  and 
services  in  a  reproduction  cost  estimate  when  there  is  no  evidence  that 
any  paving  was  cut  for  the  purpose  of  laying  such  mains  or  services. 

Valuation  —  Reproduction  cost  as  measure  of  value, 

3.  The  cost  of  reproduction  as  of  a  specific  date  is  only  one  of 
several  factors  for  consideration  in  fixing  fair  present  value  of  a 
property  for  rate-making  purposes. 

Valuation  —  Accrued  depreciation, 

4.  Full  theoretical  accrued  depreciation  should  be  deducted  from 
an  estimated  cost  of  reproduction  new  as  of  a  specific  date  where  full 
theoretical  appreciation  is  included,  but  no  deduction  should  be  made 
for  accrued  depreciation  when  conpidering  investment  as  a  factor  in 
fixing  fair  present  value,  unless  such  depreciation  has  been  earned 
over  and  above  the  fair  return  on  the  investment  in  property. 

Return  —  Operating  expenses  —  Oas  ^^  Leakage  —  Repair  uTorTc  — 
Amortization. 

5.  The  cost  of  leakage,  surveying,  and  repair  work  completed  by 
a  gas  company  was  amortized  over  a  10-yeaf  period  where  the  leakage 
which  caused  this  expenditure  had  been  gradually  accruing  over  a 
period  of  15  or  16  years. 

Return  —  Operating  expenses  —  Gifts  to  employees. 

6.  The  cost  of  Christmas  presents  for  employees  of  a  public  utility 
should  not  be  charged  to  operating  expense. 

Apportionment  —  General  expense  —  Gas  companies. 

7.  The  total  expenses  of  all  associated  companies  should  be  used 
in  apportioning  general  expenses  to  each  company  rather  than  using 
as  the  basis  the  ratio  of  all  other  operating  expenses  of  each  company 
to  the  total  of  all  companies. 

'Depreciation  —  Gas  —  Am^ount. 

8.  A  gas  company  was  allowed  for  annual  depreciation  3.5  per 
cent  of  the  rate  base. 

Return  —  Gas  —  Am^ount, 

9.  A  gas  company  was  allowed  an  annual  return  of  8  per  cent. 
Rates  —  Service  charge  —  Local  opposition  —  Gas. 

10.  A  service  charge  was  omitted  from  a  gas  rate  schedule  in  view 
of  the  strong  opposition  of  consumers  and  a  general  misunderstanding 
of  the  theory  and  reasonableness  of  such  a  charge. 

Return  —  Reasonableness  as  a  whole  —  Associated  companies. 

11.  Associated  gas  companies  should  not  be  treated  as  a  unit  In 
fixing  rates  when  the  property  of  each  one  is  not  used  and  useful  in 
rendering  service  in  the  territory  served  by  the  others. 

(Bean,  Commissioner,  dissents.) 

[April  24,  1922.] 

Investigation  of  gaa  rates;  new  rate  schedule  authorized. 
By  the  Commission:   L  The  Issues.     On  August  5,  1921, 
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the  Empire  IHstrict  Electric  Company,  filed  with  the  Commis- 
sion a  proposed  new  schedule  of  gas  rates  applicable  to  its  ser7- 
ice  at  Webb  City  and  Carterville,  Missouri,  with  date  effective 
requested  for  September  6,  1921. 

On  August  29,  1921,  the  cities  of  Webb  City  and  Carterville, 
Missouri,  hereinafter  called  the  interveners,  filed  their  com- 
plaint with  this  Commission,  which  states,  in  substance,  that  the 
rates  and  charges  proposed  by  the  company  are  excessive,  un- 
reasonable, illegal,  unjust,  and  unfair  and  would,  if  permitted 
to  become  effective,  result  in  said  company  receiving  a  return 
far  in  excess  of  that  to  which  it  is  entitled  by  law;  that  the  pres- 
ent rates  would,  if  the  property  were  efficiently  managed,  yield 
an  excessive  return  on  the  fair  present  value  of  said  property; 
that  the  so-called  "service  charge"  is  unreasonable,  unjust,  in- 
equitable, discriminatory,  and  illegal  and  should  be  used  only 
in  cases  of  extreme  emergency;  that  the  war  conditions  are 
gradually  disappearing  and  supplies  and  labor  are  becoming 
cheaper  and  the  operating  expenses  of  said  company  should  be 
lower  and  the  service  charge  entirely  eliminated ;  that  the  Webb 
City  and  Carterville  Gas  Company  purchases  its  supply  of  gas 
from  the  Quapaw  Gas  Company  and  that  both  of  said  com- 
panies are  owned  and  controlled  by  the  same  interests;  that  the 
rate  which  said  Webb  City  and  Carterville  Gas  Company  pays 
to  said  Quapaw  Gas  Company  for  gas  is  unreasonably  high  and 
excessive  and  was  put  into  effect  and  is  being  charged  without 
protest  by  said  Webb  City  and  Carterville  Gas  Company;  and 
that  said  rate  was  fixed  by  said  companies  at  a  high  figure  for 
the  purpose  of  permitting  said  Webb  City  and  Carterville  Gas 
Company  to  apply  for  and  secure  an  unreasonably  high  and  ex- 
cessive rate  to  be  charged  the  consumers  of  gas. 

On  September  24,  1921,  interveners  filed  a  motion,  with  this 
Commission,  praying  that  the  company  be  denied  a  further  in- 
crease in  rates,  pending  a  complete  investigation  by  the  Com- 
mission. 

In  its  order,  dated  August  17,  1921,  the  Commission  sus- 
pended proposed  schedule  of  rates  for  a  period  of  one  hundred 
twenty  days  to  and  including  January  2,  1922;  in  its  order, 
dated  December  30,  1921,  the  Commission  suspended  proposed 
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fichedule  of  rates  for  a  further  period  of  six  montlis,  to  and  in- 
cluding July  2,  1922. 

Hearings  were  held  before  one  member  of  the  Commission 
at  Webb  City  on  September  24,  1921,  and  at  Jefferson  City  on 
February  15,  1922. 

II.  The  Facts. 

(1)  History. 

The  Webb  City  and  Carterville  Gas  Company  was  incorpo- 
rated March  9,  1905  Tinder  the  laws  of  the  state  of  Missouri, 
for  a  period  of  50  years,  and  with  an  authorized  capital  stock 
of  $150,000  for  the  purpose  of  distributing  and  selling  natural 
gas  in  the  cities  of  Webb  City  and  Carterville. 

On  June  29,  1905,  the  stockholders  voted  to  accept  instru- 
ments of  conveyoQce  from  James  T.  Lynn  and  his  associates, 
of  the  franchise  ordinance,  granted  him  by  said  cities,  iiT  full 
payment  of  the  capital  stock  of  this  company. 

On  December  9,  1905,  the  stockholders  authorized  issuance 
of  $150,000  thirty-year  first  mortgage  6  per  cent  bonds,  to  be 
dated  February  1,  1906,  for  the  purpose  of  paying  the  floating 
indebtedness  and  making  betterments  and  improvements. 

On  December  15,  1910,  the  stockholders  authorized  an  in- 
crease in  capital  stock  from  $150,000  to  $300,000;  said  in- 
crease to  be  fully  paid  up  and  issued  and  delivered  pro  rata  to 
the  holders  of  the  original  stock. 

The  stockholders  also  authorized  an  increase  in  bonded  in- 
debtedness to  $300,000  to  be  used  for: 

(a)  To  retire  outstanding  bonds   $85,000 

it)  Set  aside  for  the  erection  of  an  artificial  gas  plant  in  event 

same  becomes  necessary    60,000 

(c)   Set  aside  for  future  improvements  50,000 

<d)  To  be  authenticated  and  delivered  to  the  company  forthwith  115^000 

$300,000 

On  December  15,  1910,  all  officers  and  directors  resigned  and 
members  of  H.  L.  Doherty  &  Company's  organization  were 
elected. 

On  February  1,  1911,  control  of  the  property  of  the  Webb 
City  and  Carterville  Gas  Company  was  taken  over  by  the  Em- 
pire District  Electric  Company  of  Joplin,  Missouri,  through 
acquisition  of  the  capital  stock. 
P.U.R.19220. 
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(2)   Valuation. 

The  company's  book  plant  account  as  of  date  December  31, 
1921,  was  a:8  follows:  [Table  showing  total  of  $511,175.07 
omitted.] 

It  will  be  noted  that  the  company  on  February  1,  1911,  cap- 
italized the  excess  of  securities  and  current  assets  over  current 
liabilities. 

The  Commission  accountants  secured  from  the  books  the 
original  cost  of  the  property  as  at  April  1,  1906  and  added 
thereto  the  net  additions  and  betterments  since  that  date,  with 
the  following  result:  [Table  showing  total  of  $198,824.73 
omitted.] 

[1]  With  reference  to  the  above  total,  said  Commission  ac- 
countants state  that  it  is  the  policy  of  the  company  to  chai^ 
meters  to  plant  account,  when  said  meters  are  purchased,  and 
for  this  reason  the  total  of  $198,824.73  is  sub^jct  to  adjust- 
ment, as  there  were  in  stock  at  Webb  City  and  Carter ville  on 
December  31,  1921,  1342  meters.  The  excess  meters  as  per 
Commission  engineers  amount  to  $21,258.  These*  are  meters 
formerly  used  by  mines,  no  longer  in  operation.  Deducting 
this  $21,258  from  the  $198,824.73,  we  have  approximately 
$177,567,  which  is,  as  nearly  as  can  be  determined,  the  com- 
pany's investment  in  property  used  and  useful  in  rendering 
service  to  the  public,  as  of  date  December  31,  1921, 

The  credit  balance  in  the  company's  depreciation  reserve  ac- 
count at  December  31,  1921  was  $20,040.53.  During  the  year 
1921,  the  company  credited  $800  per  month  to  said  reserve 
account.  Prior  to  November,  1920,  nominal  sums  only  were 
credited  to  the  reserve,  beginning  in  1915.  No  charges  have 
been  made  by  the  company  against  the  reserve. 

The  Commission  engineers  appraised  the  company's  proper- 
ty on  the  basis  of  the  actual  cost  at  the  time  of  installation  as 
far  as  ascertainable;  and  where  such  costs  were  not  ascertain- 
able, they  were  estimated.  On  this  basis,  said  engineers  found 
the  following  (as  of  June  30,  1921) : 

(a)  Total  property  in  use — Cost  of  reproduction    $181,188 

(b)  Total  property  in  use — Above  less  depreciation   95,123 

(c)  Total  property  in  use — ^Annual  depreciation  requirement  ....  6,331 

(d)  Total  property  not  in  use — Cost  of  reproduction 24,240 

(e)  Total  property  not  in  use — ^Above  less  depreciation  22,600 

(f )  Grand  total  all  property — Cost  of  reproduction 205,428 

(g)  Grand  total  all  property — ^Above  less  depreciation 117,723 
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Bums  and  McDonnell,  consulting  engineers,  Kansas  City, 
Missouri,  made  an  appraisal  of  the  company's  property  on  the 
basis  of  prices  in  effect  during  the  five  years,  1911  to  1915,  in- 
clusive and  the  company's  inventory;  and  found  the  cost  of  re- 
production to  be  $229,710.50;  and  the  same  less  accrued  de- 
preciation, calculated  on  the  sinking  fund  basis,  to  be  $171,- 
056.85. 

Bums  and  McDonnell  made  no  separation  between  property 
in  use  and  property  not  in  use. 

In  Case  No.  1973,  in  which  case,  the  evidence  is  a  part  of 
the  record  herein,  the  company  submitted  an  appraisal  of  its 
property  based  on  prices  in  effect  March  1,  1920.    On  this  basis,    ' 
the  company  estimates  the  cost  of  reproduction  as  of  March  3, 
1920  to  be  $472,943. 

[2]  The  company  has  included  in  the  above  estimate  of  the 
cost  of  reproduction,  "Paving  over  mains" — $9,614,  and  "Pav- 
ing over  services" — $3,075,  or  a  total  of  $12,689  for  both  items. 
There  is  no  evidence  to  the  effect  that  any  paving  was  cut  for 
the  purpose  of  laying  mains  or  services.  It,  therefore,  appears 
that  the  company's  estimate  of  the  cost  of  reproduction  new  of  its 
property  should  be  reduced  $12,689,  leaving  $460,254. 

In  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  144  Iowa, 
426,  120  K  W.  966,  970,  the  contention  that  an  allowance  for 
increased  value  to  pipes  and  mains  should  be  made  because  they 
were  under  pavements,  was  disapproved  by  the  Iowa  supreme 
court.  This  decision  was  aiBrmed  by  the  Supreme  Court  of  the 
United  States,  223  U.  S.  655. 

The  company  also  includes,  in  its  appraisal,  property  not  in 
use  which  is  shown  in  Commission  engineer's  appraisal  at  $24,- 
240.  The  ratio  of  the  company's  appraisal  on  the  basis  of  March 
1,  1920  prices  to  the  Commission  engineer's  appraisal,  which  is 
based  on  cost,  is  2.3.  Consequently,  it  appears  that  the  com- 
pany has  included,  in  its  appraisal,  property  not  in  use  which 
on  its  pricQ  basis  amounts  to  $24,240  x  2.3,  or  $55,752.  De- 
ducting this  amount  from  the  $460,254,  shown  above,  we  have 
$404,502,  which  is  the  estimated  cost  of  reproduction  new  of 
property  used  and  useful,  as  of  March  1,  1920;  and  based  up- 
on the  prices  as  of  that  date. 

The  company  claims  that  the  cost  of  reproduction  of  its  prop- 
ftrtv  an  of  September,  1921  would  be  87i  per  cent  of  the  cost 
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of  reproduction  on  March  1,  1920.  Applying  87^  per  cent  to 
$404,502,  we  have  $353,939,  which  amount  plus  $28,  the  addi- 
tions and  betterments  to  September  1,  1921,  makes  a  total  of 
$353,967  which  is  the  company^s  estimate  of  the  cost  of  repro- 
duction as  of  September  1,  1921,  after  adjustment  as  outlined 
above. 

(3)  Revenues  and  Expenses. 

The  Commission  accountants  verified  the  revenues  and  ex- 
penses for  the  calendar  year  1921,  and  adjusted  the  company's 
book  figures  as  follows: 

(a)  Operating  Revenues.     [Table  omitted.] 

This  difference  represents  gas  used  by  company,  credited  to 
revenues  and  charged  to  ^'miscellaneous  office  supplies  and  ex- 
penses." 

(b)  Distribution  Expense.    [Table  omitted.] 

(f)  Leakage  Survey  and  Expenses. 

The  total  as  per  company's  books  to  cover  this  item  is  $17,- 
611.50.  This  amount  is  adjusted  by  Commission  accountants 
to  $17,729.40.  Said  accountants  included  in  operating  expen- 
ses for  the  calendar  year  1921,  one-third  of  $17,729.40,  or  $5,- 
909.80,  on  the  assumption  that  this  extraordinary  expense  should 
be  amortized  over  a  period  of  three  years, 

(g)  General  and  Undistribuied  Expense. 

In  assigning  a  portion  of  the  salaries  of  general  ofiicers  and 
general  office  clerks  and  general  office  expenses  to  Webb  City 
and  Carterville,  Commission  accountants  prorated  such  expen- 
ses on  the  basis  of  the  ratio  of  the  operating  expenses  at  these 
two  places  to  the  total  expenses  of  all  the  properties  operated, 
and  thus  assigned  1.87  per  cent  to  Webb  City  and  Carterville. 

After  making  all  of  the  above  adjiistments,  said  Commission 
accountants  compiled  a  profit  and  loss  statement  for  the  calen- 
dar year  of  1921,  as  follows:  [Table  shovnng  total  of  $14,- 
053.63  omitted.] 

Counsel  for  the  company  in  his  brief,  objects  to  adjustments 
to  operating  expenses  made  by  Commission  accountants.     After 
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stating  his  objections  in  detail,  lie  submits  the  following:   [Table 
omitted.] 

TTT,  Condnsions. 

(1)   Valiuition. 

Summarizing,  we  have  the  following  evidence  relative  to  val- 
uation of  the  company's  property,  used  and  useful  in  rendering 
gas  service: 

(a)  Investment  per  P.  S.  0.  accts.  report  12/31/21  adjusted  ....  $177,667 

(b)  P.  S.  C.  engineers'  appraisal— adjusted  to  12/31/21   179,414 

(c)  P.  S.  C.  engineers*  appraisal  6/30/21   181,188 

(d)  P.  8.  0.  engineers'  appraisal  6/30/21  less  depreciation 95,123 

(e)  Bums  &  McDonnell  appraisal,  March  1,  1920   (includes  prop- 

erty not  used)    229,710 

(f)  Bums   &   McDonnell    appraisal,    less    depreciation,    (includes 

property  not  used)    171,057 

(g)  Company^s  estimate  of  cost  of  reproduction  (adjusted)  March 

1.  1920 404,502 

(h)   Company's  estimate  of  cost  of  reproduction   (adjusted)    Sep- 
tember 1,  1920   ;     353,967 

The  Commission  engineers  included  in  their  appraisal  only 
that  part  of  the  office  building  at  Webb  City  actually  used  by 
the  gas  department.  The  Commission  accountants  credited  to 
operating  expenses  of  the  gas  department  rentals  for  use  of  por- 
tions of  the  building  by  other  departments  and  by  individuals ; 
consequently  it  becomes  necessary  to  add  to  the  Commission 
engineers'  appraisal  that  portion  of  the  office  building  which 
was  excluded.  After  making  this  adjustment  the  items  (b), 
(c)  and  (d)  shown  above  become  respectively  $183,158;  $184,- 
932 ;  and  $96,601. 

[3]  The  company  has  based  its  conclusions  as  to  the  neces- 
sity for  certain  rates  wholly  upon  the  estimated  cost  of  repro- 
duction of  its  property  as  of  date  March  1,  1920,  and  as  of  date 
September  1,  1921.  The  company  has  made  no  deduction  from 
its  estimates  of  the  cost  of  reproduction  on  these  dates  to  cover 
accrued  depreciation. 

The  cost  of  reproduction  as  of  a  specific  date  is  only  one  of 
several  factors  for  consideration  in  fixing  fair  present  value  of 
a  property.  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ot  Rep. 
418,  42  L.  ed.  819. 

Construction  costs  reached  the  peak  in  June,  1920.  Since 
that  date  the  trend  of  construction  costs  has  been  dovnaward. 
The  fluctuations  from  1913  to  date  are  as  follows: 

P.U.R.1922C. 


Digitized  by  VjOOQ IC 


616  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

Engineertng-Netoa-Record  Construction  Cost  Index  yumher 

1913      # 100.00 

March  1020   ( date  of  company's  appraisal )    240.85 

June   1920    (Peak)     273.80 

December,  1920   251.62 

January,  1921 230.87 

June,  1921    209.82 

September  1921  (date  of  company's  adjusted  appraisal)    188.27 

December   1921    167.82 

February    1922    168.72 

March  1922    162,04 

From  September  1  1921,  the  date  on  which  it  is  estimated 
that  it  would  cost  $353,967  to  reproduce  the  company's  proper- 
ty in  service,  exclusive  of  paving  over  mains  and  services  lo 
March  1,  1922,  the  list  price  of  pipe  has  been  reduced  approx- 
imately IG  per  cent.  The  investment  in  pipe  constitutes  a  large 
part  of  the  company's  total  investment 

The  above  index  figures  show  that  construction  costs,  in  gen- 
eral, have  declined  14  per  cent  during  the  same  period.  It 
therefore  appears  that  the  cost  of  reproducing  the  company's 
plant  has  declined  about  15  per  cent  since  September  1,  1921; 
and  that  said  cost  of  reproduction  new  of  property  in  service 
would  now  be  85  per  cent  of  $353,967  or  $300,872,  exclusive 
of  paving  over  mains  and  services. 

[4]  From  this  amount,  it  would  be  necessary  to  deduct  ac- 
crued depreciation  amounting  to  48  per  cent.  This  is  the  theo- 
retical accrued  depreciation  found  by  the  Commission  engineers. 
Deducting  this  accrued  depreciation,  we  find  the  cost  of  repro- 
duction new  of  property  in  service  less  accrued  depreciation  to 
be  $156,453,  as  of  March  1,  1922. 

Where  full  theoretical  appreciation  is  included,  as  it  is  in 
the  estimated  cost  of  reproduction  new  as  of  a  specific  date,  there 
can  be  no  objection  to  the  deduction  of  full  theoretical  accrued 
depreciation.  In  applying  the  cost  of  reproduction  new  theory 
of  valuation,  the  company  must  accept  its  disadvantages  as  well 
as  its  advantages. 

However,  when  considering  the  investment  as  a  factor  in  fix- 
ing fair  present  value,  no  deduction  should  be  made  for  accrued 
depreciation,  unless  such  depreciation  has  been  earned  over  and 
above  a  fair  return  on  the  investment  in  property. 

With  reference  to  the  item  of  depreciation,  counsel  for  inter- 
veners, in  their  brief  state: 
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*Trom  the  records  and  exhibits  and  the  order  of  the  Commis- 
sion under  date  of  September  23,  1920,  in  Case  No.  1973,  we 
find  that  the  net  earnings  applicable  to  return  on  the  investment 
and  depreciation  reserve  for  the  past  years  have  been  as  follows : 


Tear 


Per  Cent  on 

Per  Cent  on 

nount 

$100,000 

$180,000 

$16,420 

16.4% 

9.1% 

25,412 

25.4 

14.1 

34,850 

34.8 

19.3 

50,116 

60.1 

27.8 

69,001 

69.0 

32.7 

34,601 

34.6 

19.2 

43,054 

43 

23.8 

1919 
1918 
1917 
1916 
1915 
1914 
1&13 


"From  the  foregoing,  it  will  be  seen  that  net  earnings  avail- 
able for  depreciation  and  return  for  the  past  number  of  years 
has  not  only  been  sufficient  to  permit  (provide)  for  a  very  lib- 
eral allowance  for  depreciation  and  a  fair  return,  but  has  actual- 
ly provided  earnings  giving  a  return  far  in  excess  of  that  to 
which  the  company  is  entitled  by  law  on  any  fair  and  reasonable 
value  of  their  property  used  in  the  service  of  the  public." 

The  company's  property  was  constructed  in  1906.  We  have 
no  record  of  earnings  from  1906  to  1912,  inclusive.  Conse- 
quently we  are  unable  to  ascertain  whether  the  investment  in 
property  has  actually  earned  operating  expenses,  including  de- 
preciation and  a  reasonable  return,  since  its  inception.  How- 
ever, it  is  very  evident  that  the  average  return  during  the  years 
1913  to  1915  has  been  more  than  ample  to  pay  operating  ex- 
penses, including  depreciation,  and  a  reasonable  return  on  the 
investment  in  property. 

After  a  careful  consideration  of  all  of  the  evidence  relative 
to  value,  in  this  case,  it  appears  that  the  fair  present  value  of 
the  company's  property  in  Webb  City  and  Carterville,  as  of 
date  January  1,  1922,  is  the  sum  of  $180,000,  including  all 
elements  of  value,  tangible  and  intangible. 

(2)  Revenues  and  Expenses. 

(a)  Distribution  Expense — 

[5]  For  many  years  there  had  been  no  effort  on  the  part  of 
the  company  to  reduce  leakage  of  gas  from  its  mains  and  services 
for  the  reason  that  the  burden  imposed  by  such  leakage  was  not 
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borne  by  the  local  distributing  company.  Later  when  the  price 
of  gas  was  fixed  at  the  city  gate  and  the  local  distributing  com- 
pany was  required  to  carry  the  burden  imposed  by  leakage  in 
its  own  mains  and  services,  it  immediately  began  to  repair  said 
mains  and  services.  In  other  words  it  carried  on  an  intensive 
campaign  of.  repairs  to  eliminate  conditions  that  had  been  ac- 
cruing since  the  plant  had  been  built.  During  the  year  1921, 
the  company  spent  $17,729.40  for  leakage  survey  and  repairs 
expense,  and  succeeded  in  cutting  the  leakage  down  to  approxi- 
mately 15  per  cent.  After  having  repaired  the  worst  leaks,  the 
company  now  claims  that  it  will  be  compelled  to  continue  to 
spend  $12,000  to  $15,000  per  year  for  leakage  surveys  and  re- 
pairs expense.  Leakage  during  the  calendar  year  1921  amount- 
ed to  28,747  M.  cubic  feet,  which  amount  at  33  cents,  the  town 
border  rate,  is  $9,486.51.  In  other  words,  if  all  the  leakage 
were  eliminated,  the  company  would  save  $9,486.51  per  annum. 

As  a  practical  matter,  it  is  not  possible  to  absolutely  elimi- 
nate all  leakage.  "Now  having  reduced  the  leakage  to  approxi- 
mately 15  per  cent,  and  knowing  that  the  maximum  theoretical 
saving  due  to  the  elimination  of  all  leakage  is  about  $9,500,  it 
appears  that  $12,000  to  $15,000  per  year  is  considerably  more 
than  the^  company  will  spend  for  leakage  survey  and  repair  work. 

After  a  careful  consideration  of  this  matter,  it  appears  that 
instead  of  $12,000  or  $15,000  per  year,  an  allowance  of  $4,000 
^vould  be  more  reasonable,  for  future  leakage  survey  and  repair 
work.  It  also  appears  that  it  would  be  more  reasonable  to  ap- 
portion the  cost  of  leakage  survey  and  repair  work  completed 
during  the  last  general  survey  amounting  to  $17,729.40  over 
a  ten  year  period  than  a  three  year  period.  The  leakage  which 
caused  this  expenditure  had  been  gradually  accruing  over  a 
period  of  15  or  16  years. 

(b)  Commercial  and  New  Business  Expense — 

[6]  We  exclude  frcto  operating  expenses  the  $135.52  paid 
by  the  company  for  Christmas  presents  to  employees*  These 
Christmas  presents  are  not  gifts  by  the  consumer  to  the  com- 
pany's employees,  and  consequently  the  cost  of  such  gifts  can- 
not be  charged  to  operating  expenses. 

(c)  General  Expens 
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[7]  In  assigning  part  of  the  general  expenses  of  the  asso- 
ciated companies  to  the  Webb  City  and  Carterville  Gas  Com- 
pany and  to  the  Carthage  Gas  Company,  the  Commission  ac- 
countants used  as  a  basis  the  ratio  of  all  other  operating  ex- 
penses of  each  company  to  the  total  of  all  companies.  In  ar- 
riving at  the  percentages  allocable  to  each  of  the  above  com- 
panies, said  accountants  erred  in  not  using  the  total  expenses 
for  all  companies.  After  making  proper  corrections,  we  have 
the  following: 


Empire  District  Elec.  Co 

Empire  District  Elec.  Co.  of  Okla. 

Ozark  Power  &  Water  Co 

Webb  City  &  Carterville  Gas  Co. 
Carthage  Qas  Co 


Operating 
ifxpenses 

Ratio 
Per  Cent 

$1,155,529.49 

464,900.36 

105,202.88 

96,149.89 

85,258.94 

60.69 
24.38 
6.52 
6.04 
4.47 

$1,907,041.66 

100.00 

Applying  these  percentages  to  the  several  accounts  affected, 
we  make  the  following  distribution: 


Total 


6.04%  to  Webb 
City  &  Carterville 


Collecting  dept.  salaries  . . 
Salaries  of  general  officers 
General  office  salaries  .... 

Legal  expense   

Storeroom  labor  

Rent  of  general  offices  . . . . 
Qen.  office  sup't  &  exp.  . . . 


$2,424.76 
7,758.04 
2,584.09 
1,800.00 
1,900.80 
4,800.00 
3,207.91 


Total  Charges 


$24,476.60 


$122.21 
391.00 
130.24 
90.72 
95.80 
241.92 
161.68 


$1233.57 


We  have  been  unable  to  find  evidence  of  any  tangible  service 
rendered  to  the  Webb  City  and  Carterville  Qas  Company  by  H. 
L.  Doherty  &  Company  for  which  the  former  paid  the  latter 
If  per  cent  of  the  gross  revenue  or  $1,290.05.  Consequently, 
we  exclude  this  amount  from  operating  expenses. 

In  accordance  with  the  foregoing,  we  compile  an  adjusted 
profit  and  loss  statement  as  follows: 
P.U.R.1922a 
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Operating  Revenues        • 

Domestic  sales    $87,061.65 

Industrial  sales    6,482.49 

Municipal     213.36 

Service  charges    13,385.71 

Forfeited   discounts    877.00 

Total  revenues   $107,02011 

Operating  Expenses 

Production     62,585.07 

Distribution    9,833.35 

Commercial  and  new  business   6,174.09 

General  &  undistributed    6,603.09 

Leakage  survey  and  expense — extinguished    1,772.94 

Leakage  survey  and  expense — additional  per  year   . . .  4,000.00 

Taxes    2,975.65 

Total  expenses  93,945.09 

Net  profit  from  operations  available  for  depreciation 
and  return    $13,075.12 

[S,  8]  It  appears  that  an  annual  aUowance  of  3.5  per  cent 
for  depreciation  and  8  per  cent  for  return,  surplus  and  con- 
tingencies on  the  fair  present  value  of  $180,000  is  just  and  rea- 
sonable. This  amounts  to  $20,700  per  annum  for  depreciation, 
return,  surplus  and  contingencies.  It  is,  therefore,  apparent 
that  the  earnings  from  existing  rates  failed  to  pay  operating 
expenses,  including  depreciation  and  return,  surplus  and  con- 
tingencies by  approximately  $7,625. 

It  appears  that  a  flat  rate  of  71  cents  per  1,000  cubic  feet, 
exclusive  of  any  service  charge,  with  a  minimum  charge  of  $1 
per  meter  per  month,  plus  10  per  cent  for  failure  to  make 
prompt  payment  of  bills  will  net  the  company  a  reasonable  re- 
turn on  the  fair  present  value  of  its  property.  This  rate  is 
about  4  cents  per  1,000  cubic  feet  in  excess  of  the  average  rate 
now  in  effect. 

[10]  In  view  of  the  strong  opposition  of  consumers  to  a 
service  charge  on  account  of  the  general  misunderstanding  of 
the  theory  and  reasonableness  of  such  charge,  it  appears  best 
for  all  parties  that  the  service  charge  be  eliminated. 

(3)  New  Town  Border  Rate, 

There  is  no  evidence  in  this  case  relative  to  a  now  town  bor- 
der rate,  or  to  the  necessity  for  an  increase  in  the  present  town 
border  rate.  We  have,  therefore,  given  no  consideration  to  the 
effect  of  any  such  increase  in  the  town  border  rate  in  our  con- 
clusions herein. 
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(4)  Webb  City,  Carterville  cmd  Carthage  Properties  Cam- 
hined.  ' 

[11]  There  is  no  merit  in  contention  of  counsel  for  company 
that  the  properties  of  the  Webb  City  and  Carterville  Gas  Com- 
pany and  the  Carthage  Gas  Company  be  treated  as  a  unit  in 
fixing  rates  for  the  reason  that  the  property  of  the  Webb  City 
and  Carterville  Gas  Company  is  not  used  and  useful  in  render- 
ing service  in  Carthage,  nor  is  the  property  of  the  Carthage  Gas 
Company  used  and  useful  in  rendering  service  in  Webb  City 
and  Carterville. 

An  order  will  issue  in  conformance  with  the  foregoing. 

Kurtz,  C.  C,  Simpson,  C,  Mclndoe,  C,  O'Reilly,  0.,  con- 
Bean,  C,  dissent& 


mCVADA  PUBLIC  SEBVIGB  COMMISSION. 

BE  GINOCCHIO  BROTHEES. 

•       [Case  C-797.] 

Autoniohilea   —   Powers   of   dnntniasion  —    Correcting   miatdke   — 
Licenses. 

1.  A  Commission  has  power  to  investigate  and  determine  whether 
a  license  fee  collected  from  the  operator  of  a  motor  vehicle  transporta- 
tion line  was  of  a  correct  amount  and  to  correct  an  error  made  in  the 
issuance  of  the  license. 

Commissiinis  ^-  Jurisdiction  —  Constitutional  questions^ 

2.  The  Nevada  Commission  has  no  jurisdiction  to  determine  whether 
an  act  passed  by  the  legislature  is  constitutional. 

[Aprn  1,  1922.] 

Investigation  to  determine  whether  a  license  fee  paid  by 
the  operator  of  a  freight  truck  was  of  the  correct  amount;  case 
dismissed. 

Appearances:  J.  F,  Shaughnessy,  Chairman,  W.  H.  Sim- 
mons, Commissioner,  J.  G.  Scrugham,  Commissioner,  Benson 
Wright,  Seeretaiy,  for  the  Commission;  W.  M.  Kearney,  At- 
P.U.R.i922a 
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torney,  Geo.  A.  Montrose,  Attorney,  J.  S.  Ginocchio,  for  the 
respondent,  Ginocchio  Brothers. 

By  the  Commission:  This  case  was  instigated  pn  the  initia- 
tive of  the  Commission  to  determine  what  license  fee  the  re- 
spondent (a  common  carrier  of  freight  by  aiitomobile)  should 
pay  under  the  provisions  of  chapter  220  of  the  Statutes  of  1921. 

[1]  At  the  outset  our  jurisdiction  in  the  premises  is  chal- 
lenged, on  the  ground  that  the  Commission  has  no  power  under 
the  statute,  except  to  issue  a  license,  and  having  issued  one  to 
the  respondent,  we  cannot  now  question  the  correctness  thereof, 
or  of  the  sum  paid.    Sections  1  and  3  of  the  act  read : 

"Section  1.  Every  person,  company,  association  or  corpora- 
tion who  is  now  or  who  may  hereafter  he  permitted  to  use  the 
public  roads  and  highways  of  this  state  for  the  transportation 
of  material  or  passengers  in  any  established  obnmiercial  truck 
or  passenger  line  must  procure  annually  a  license  therefor  from 
the  Public  Service  Commission  of  the  state  of  Nevada,  and 
make  payment  for  such  license  as  hereinafter  provided. 

"Section  3.  The  Public  Service  Commission  of  this  state  shall 
prepare,  have  printed,  and  issue,  as  herein  provided,  said  li- 
censes, duly  signed  by  the  chairman  thereof,  and  do  all  things 
necessary  for  the  proper  enforcement  of  this  act/'  • 

Licenses  are  issued  on  the  sworn  application  of  the  various 
operators,  and  if  we  find  that  an  error  has  been  made  in  the  is- 
suance of  a  license,  or  that  the  application  contains  mis-state- 
ments, purposely  or  inadvertently,  we  surely  have  the  power, 
and  it  is  our  duty  to  investigate  and  determine  the  actual  facts. 
If  we  are  to  "do  all  things  necessary  for  the  proper  enforcement 
of  this  act"  a  proceeding  of  this  nature  is  essential,  and  we  con- 
sider this  objection  without  merit. 

It  is  next  claimed  that  the  entire  act  is  unconstitutional  on 
the  grounds :  That  it  creates  double  taxation.  That  the  title  is 
insufficient.  That  it  deprives  the  respondent  of  equal  protec- 
tion of  the  law.  That  it  is  confiscatory.  That  it  provides  taxes 
that  are  unequal  and  unreasonable  and  beyond  the  power  of  the 
business  to  sustain.  ^ 

[2]  This  Conmiission  is  a  body  created  to  administer  and  en- 
force the  laws  and  carry  out  the  intent  of  the  legislature.  Re- 
gardless of  the  individual  opinions  of  the  Commissioners  as  to 
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the  advisability  or  justice  of  a  law,  the  will  of  the  people,  as 
announced  by  their  representatives,  the  legislature,  must,  so 
far  as  this  Commission  is  concerned,  be  supreme.  As  we  can- 
not question  the  wisdom  of  the  law  which  we  are  required  to 
administer,  so  we  cannot  question  the  power  of  the  legislative 
department  to  direct  our  course  of  procedure. 

It  is  the  province  of  the  judicial  department  of  the  state  to 
determine  inter  alia  whether  the  legislature*  has  overstepped  its 
constitutional  powers.  That  question  appears  to  be  beyond  the 
power  of  an  agency  of  the  very  legislature  which  passed  the  bill. 

It  is  our  duty  to  determine  the  intent  of  the  legislature,  if 
we  can  do  so  from  the  law,  leaving  to  the  courts  the  deterpiina- 
tion  of  the  lawfulness  of  that  intent  and  the  method  prescribed 
for  carrying  it  out  Even  from  the  small  portion  of  the  law 
involved  which  we  have  quoted  above,  it  is  evident  that  it  was 
the  purpose  of  the  legislature  that  this  Commission  collect  a 
license  fee  from  operators.  The  amount  depends  upon  the  class 
of  road  traveled. 

The  question  is  raised  whether  streets  in  Reno  and  Carson 
City  should  be  eliminated  in  figuring  first-class  mileage.  A  de- 
cision of  that  question  here  is  not  necessary  in  reaching  a  con- 
clusion, as  will  hereafter  appear,  and  hence  will  not  be  decided 
in  this  case. 

The  law  defines  classes  of  roads  and  fixed  the  license  fees  for 
the  various  classes  as  follows: 

Hard  surface  roads — first-class — ^fee  $2  for  each  100  pounds 
when  cars  are  loaded  to  capacity. 

Eoads  with  gravel,  crushed  rock  or  shale  surface — second 
class — fee  $1  per  100  pounds. 

Other  roads — third  class — fee  25  cents  per  100  pounds. 

The  sole  question  of  fact,  therefore,  is  as  to  the  mileage  in- 
cluded in  this  service,  and  the  proportion  of  the  diflFerent  class- 
es, and  which  is  determinative  of  the  inquiry. 

The  respondent  testified  at  length,  and  filed  a  sketch  showing 
the  various  routes  operated.  H.  F.  HoUey,  engineer  of  plans 
and  designs  for  the  state  department  of  highways  testified  as 
to  the  distance  on  the  main  route  between  Reno  and  Gardner- 
ville.     From  the  testimony  we  find  the  following  situation : 
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The  state  highway  is  paved  between  the  Reno  City  limits  and 

Lakeview,  a  distance  of    26.21  miles 

Paved  streets  in  Carson  City  are  traversed  for  a  distance  of  0.61  miles 

Reno  paved  streets  are  traversed  for  about   1.00  miles 

There  is  a  paved  road  between  Minden  and  Gardnerville 1.80  miles 

Making  a  total  of  first  class  road  of  27.62  miles 

The  highway  department  gives  the  second  class  mileage  at  ....       3.95  miles 

Making  a  total  of  first  and  second  class  roads  of 31.57  miles 

The  third  class  road  included  in  this  route  appears  to  be  ....  16.91  miles 
But  some  of  the  trucks  leave  the  highway   (triweekly  in  each 
direction  during  the  summer)    and  travel  between   Washoe 

Summit  and  LaSceview  over  a  dirt  road,  a  distance  of 10.47  miles 

This  is  to  take  care  of  a  cream  route. 

There  are  two  detours  near  Franktown,  totalling 6.50  miles 

According    to    respondent's    testimony,    which    are    frequently 

made  on  call,  while  other  trips  are  often  made  to  Genoa  ....  6.00  miles 

And  back  to  the  main  road   5.00  miles 

From  Genoa  to  Sheridan 10.00  miles 

And  from  Sheridan,  via  Centerville  to  Gardnerville 6.50  miles 

Making  a  total  of  third  class  road  of 61.38  miles 

Or  nearly  twice  the  first  and  second  class  combined. 

It  appears  that  the  public  convenience  requires  the  using  of 
all  these  routes,  and  that  economical  operation  requires  the  use 
of  all  trucks  over  all  the  roads ;  at  least,  no  one  truck  can  satis- 
factorily be  confined  to  the  first  and  second  class  roads. 

It  is  evident  from  the  record  that  the  third  class  license  ap- 
plies to  the  operation  of  Ginocchio  Brothers  and  on  this  basis 
settlement  has  already  been  made. 

Numerous  questions  of  law  were  presented,  which  it  is  useless 
to  discuss  here,  for,  under  the  facts  found,  no  logical  interpre- 
tation of  the  law  would  change  the  result. 

This  case  should  be  dismissed,  and  it  will  be  so  ordered. 


OREGON  PUBIilC  SERVICE  COMMISSION. 

RE  PACIFIC  POWEB  &  LIGHT  COMPANY. 

[U-F-324,  U-F-358,  P.  S.  C.  Or.  Order  No.  816.] 

Betum  —  Reasonableness  —  Overbuilt  utility  —  Economies  of  opet" 
ation. 

1.  Due  allowance  should  be  made  for  the  fact  that  a  new  gas 
plant,  although  largely  overbuilt,  may  be  operated  on  a  one  shift  per 
day  basis  as  against  a  three  shift  per  day  basis  in  the  old  plant,  thus 
enabling  operation  at  a  reduced  cost. 
P.U.RJ922C. 
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Betum  —  Beasondbleness  —  Overhuilt  plant, 

2.  A  public  utility  company  should  not  be  allowed  to  receive  a 
fair  return  upon  an  investment  in  a  plant  largely  overbuilt  for  present 
needs,  but  it  should  be  allowed  such  a  rate  as  will  enable  it  to  con- 
tinue its  business  and  operations  at  a  profit  in  order  to  give  just  and 
adequate  service  on  a  fair  used  and  useful  value  basis. 

[March  27,  1922.] 

Appmcatiow  for  authority  to  increase  gas  rates;  new  rate 
schedule  authorized. 

On  the  7th  day  of  October,  1920,  the  applicant  herein  filed  an 
application  with  this  Commission  for  authority  to  increase  gas 
rates  in  Astoria,  Oregon,  on  the  grounds  that  increased  cost  of 
Idbor,  material  and  supplies  used  in  gas  manufacture  made  the 
present  rates  inadequate,  unreasonable,  unjust,  and  discrimin- 
atory. On  the  28th  day  of  October,  1920,  the  city  of  Astoria 
filed  protest  against  such  increase  in  rates. 

Thereafter  and  on  May  31,  1921,  the  applicant  filed  with 
the  Commission  rate  schedule  A-1,  of  Tariff  #61,  P.  S.  C.  Or. 
No.  18,  in  which  it  was  proposed  to  advance  the  rates  for  gen- 
eral gas  service  in  the  city  of  Astoria,  Oregon,  effective  as  and 
of  July  1,  1921. 

On  the  28th  day  of  June,  1921,  the  Commission  duly  sus- 
pended said  schedule  of  rates,  and  thereafter  and  on  July  1, 
1921,  after  careful  investigation,  entered  an  order  modifying, 
said  schedule  of  rates  and  substituting  as  of  said  date  a  schedule 
of  temporary  rates  conditioned  by  stipulation  on  part  of  appli- 
cant that  in  the  event  the  Commission  found  that  such  rates 
and  charges  were  excessive,  there  would  be  such  reparation  to 
the  gas  consumers  of  Astoria  as  determined  by  the  Commission 
to  be  fair  and  reasonable. 

After  due  and  legal  notice  a  public  hearing  was  held  on  the 
above  entitled  matter,  by  consolidating  the  two,  before  the  Com- 
mission in  the  Court  House,  Astoria,  Oregon,  on  the  17th  day 
of  January,  1921,  at  the  hour  of  10  o'clock  a.  m.,  which  extend- 
ed over  a  period  of  two  days.  Witnesses  were  called  and  ex- 
amined and  their  testimony  taken  in  shorthand.  Time  was  giv- 
en the  respective  parties  within  which  to  file  briefs  and  the  final 
brief  was  filed  with  the  Commission  March  1,  1922. 

Appearances:   John  A.  Laing,  Attorney  for  Pacific  Power  & 
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Light  Company;  James  W.  Mott,  Attorney  for  City  of  Astoria 
and  Gas  Consumers. 

The  Commission  h&ving  sat  and  heard  the  evidence  addnoed 
at  the  hearing  and  having  read  the  briefs  filed  by  respective 
parties  to  the  proceeding,  now  being  duly  advised  in  the  prem- 
ises, renders  its  opinion  and  enters  its  order  as  hereinafter  set 
out. 

Williams,  Commissioner:  This  matter  is  before  t^e  Com- 
mission on  the  petition  of  the  applicant  to  the  effect  that  by  rea- 
son of  the  increase  in  the  price  of  commodities  and  labor  en- 
tering into  the  manufacture  and  sale  of  gas  for  commercial 
purposes,  tihat  the  gas  rates  in  force  and  effect  in  the  city  of  As- 
toria, Oregon,  prior  to  July  1,  1921,  were  insufficient  to  meet 
operating  expenses,  including  depreciation  and  taxes  and  allow 
a  return  on  the  investment  and  are  therefore  unjust,  unreason- 
able and  inadequate.  The  city  of  Astoria  puts  these  matters 
in  issue  by  a  general  denial. 

The  determination  of  reasonable,  just,  and  adequate  rates 
is  a  matter  of  fact,  and  law,  and  must  be  largely  determined 
from  an  analysis  of  the  following  factors: 

(1)  The  value  of  the  plant  necessary  to  be  used  and  useful 
in  the  public  service. 

(2)  Eevenues  and  expenses  incident  to  such  operation. 

(3)  Economy  and  efficiency  of  operations  and  management 

(4)  Justness  and  reasonableness  of  present  rates. 

(5)  Value  of  service. 

History  of  Utility. 

The  Astoria  Gag  Light  Company  was  incorporated  in  Sep- 
tember, 1882.  The  following  year  a  coal  gas  plant  was  con- 
structed and  put  in  operation  in  Astoria.  This  plant  remained 
in  operation  until  1887,  when  a  new  coal  gas  plant  was  con- 
structed. 

In  March,  1902,  the  property  of  the  Astoria  Gas  Light  Com- 
pany passed  into  the  hands  of  the  Astoria  Electric  Company, 
and  on  June  30,  1910,  the  Astoria  gas  utility  was  taken  over 
by  the  Pacific  Power  &  Light  Company,  and  the  plant  recon- 
structed and  oil  gas  manufactured  instead  of  coal  gas. 

The  Pacific  Power  &  Light  Company  is  a  corporation  organ- 
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ized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Maine.  Its  principal  office  and  place  of  business  is  Grasco 
Building,  Portland,  Oregon.  Said  corporation  is  now  and  has 
been  since  1910  engaged  in  the  operation,  management  and  con- 
trol of  a  certain  gas  utility  serving  the  city  of  Astoria,  Oregon, 
with  gas  for  domestic  and  commercial  purposes. 

Development. 

Astoria,  Oregon,  is  a  progressive  manufacturing  city,  with  a 
population  of  approximately  15,000  inhabitants,  located  near 
the  mouth  of  the  Columbia  river,  with  approximately  1,000 
consumers  of  gas,  and  is  supplied  with  gas  service  by  the  Pacific 
Power  &  Light  Company. 

Within  the  last  three  years  the  applicant  has  retired  one  plant 
from  service  and  constructed  a  new  one.  For  the  purpose  of 
clarity  in  the  following  paragraphs  we  have  designated  the  aban- 
doned plant  as  the  ^^old  plcmtj'  and  the  plant  now  in  service, 
the  ^^new  plant.'^ 

OldPlwnt. 

The  old  gas  plant  which  served  the  city  of  Astoria  up  to  the 
time  of  the  completion  of  the  new  plant  in  1921,  was  first  placed 
in  operation  in  the  year  1918,  and  operated  continuously  from 
that  date  until  it  was  retired  from  service  in  May,  1921.  The 
daily  capacity  of  the  old  plant  on  a  three  shift  per  day  basis 
was  approximately  100,000  cubic  feet  It  is  alleged  by  the  ap- 
plicant that  this  old  plant  was  worn  out,  inefficient  and  inade- 
quate, and  not  such  as  to  meet  the  requirements  of  the  gas  users 
of  Astoria,  and  further  that  its  location  was  undesirable  and 
offensive  to  certain  residents,  and  it  became  necessary  to  con- 
struct a  different  and  more  efficient  plant  at  a  more  suitable 
location.  This  was  done,  and  the  new  plant  at  Young's  Bay  was 
completed  at  a  cost,  including  transmission  line,  of  approximate- 
ly four  hundred  thousand  dollars,  and  placed  in  operation  on 
May  14,  1921.  The  testimony  indicates  that  the  old  produc- 
tion plant  is  now  being  retired  from  the  utility's  books  on  a 
basis  of  $53,074.84. 

New  Plcuni. 

[1]  The  new  plant  has  a  daily  capacity  of  500,000  cubic  feet 
on  a  three  shift  per  day  basis  or  five  times  that  of  the  old  plant. 
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Certain  economies  result  in  the  operation  of  the  new  plant, 
as  claimed  by  the  utility's  engineer,  by  way  of  an  annual  saving 
in  operating  cost  of  $5,600  in  favor  of  the  one  shift  per  day 
operation  as  against  the  three  shift  per  day  at  the  old  plant 
This,  of  course,  comes  about  by  reason  of  the  greater  facilities 
and  resulting  greater  capacity  in  the  new  plant  over  the  old 
plant.  If  this  amount  were  capitalized,  allowing  for  deprecia- 
tion and  return  on  the  investment,  it  would  be  the  equivalent 
of  a  capital  investment  of  approximately  $60,000  and  due  al- 
lowance should  be  made  for  this  feature. 

Much  testimony  was  introduced  to  the  effect  that  the  new 
plant  was  greatly  overbuilt  and  large  enough  to  serve  a  commu- 
nity of  several  times  the  size  of  Astoria. 

VcduaiiatL 

Of  fundamental  importance  in  the  fixing  of  just  and  reason- 
able rates  is  the  determination  of  the  fair  value  for  rate  making 
of  the  property  required  to  be  used  and  useful  in  rendering 
public  service.  In  finding  reasonable  value  for  the  purpose  of 
fixing  just  compensation  to  the  utility  and  fair  rates  to  the  pub- 
lic, it  is  proper  to  make  a  fair  apportionment,  or  no  more  than 
a  fair  allowance  for  excess  capacity  equipment  and  facilities 
that  are  built  for  the  future  and  for  which  the  utility  has  not  a 
full  consumer's  demand  at  this  time.  (Goldfield  Consol.  Water 
Co.  V.  Nevada  Public  Service  Commission,  236  Fed.  979,  P.U.R. 
1917A,  685.) 

In  line  with  the  above  dictum  we  quote  from  Hammond  V. 
Hayes  (Public  Utilities,  p.  74)  an  authority  on  valuation,  who 
says: 

"If  the  plant  is  overbuilt,  so  that  the  capacity  exceeds  the 
present  demands  for  the  utility,  the  rates  cannot  be  based  upon 
the  reproduction  of  the  abnormally  large  plant. 

"The  determination  of  whether  a  plant  has  been  overbuUt 
or  not,  is  a  simple  and  common  engineering  problem.  Every 
plant  should  be  and  usually  is  designed  to  meet  an  expected  rea- 
sonable grow1;h  in  the  number  of  users.  It  would  be  an  extrava- 
gant and  foolish  policy  to  build  a  plant  of  such  size  as  will  meet 
only  the  present  needs  of  the  public.  For  all  well-engineered 
plants,  forecasts  are  made  by  those  competent  to  foretell  flie 
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growth  of  the  community  and  the  probable  percentage  of  the 
population  that  will  be  takers  or  users  of  the  utility  service. 
With  those  forecasts  before  him,  the  engineer,  on  the  basis  of 
present  worths  and  known  costs  of  construction,  can  design  the 
plant  which  will  meet  these  present  and  future  demands  of  the 
public  with  the  least  total  expenditure.  A  plant  thus  designed 
and  constructed  would  be  a  normal,  not  an  overbuilt  plant,  al- 
though there  would  be  at  all  times  spare  plant  to  meet  emer- 
gencies  and  reasonable  normal  growth." 

This  utility  has  built  a  plant  of  500,000  cubic  feet  daily 
capacity  on  a  three  shift  basis,  which,  together  with  the  trans- 
mission line  connecting  it  to  the  existing  system,  represents  an 
outlay  of  $400,000.  It  is  manifestly  evident  that  this  total 
amount  cannot  be  taken  as  a  fair  value  for  rate-making  purposes. 

The  testimony  of  the  chief  engineer  of  the  applicant  was  to 
the  effect  that  the  "reproduction  cost"  as  of  the  present  date  of 
a  plant  equal  to  the  old  plant  would  be  approximately  $100,000, 
and  that  the  cost  of  a  modem  three  shift  plant  having  a  capacity 
of  150,000  cubic  feet  would  be  approximately  $200,000. 

The  Commission's  engineer  also  presented  exhibit,  which  in 
addition  to  the  book  cost  of  the  construction  of  the  new  produc- 
tion plant  and  transmission  mains,  showed  the  historical  repro- 
duction cost  of  the  distribution  and  general  equipment.  This 
historical  cost  was  based  upon  the  cost  of  construction  effective 
as  of  the  time  of  installation. 

Much  other  testimony  as  to  valuation  matters  was  presented, 
the  result  of  which  shows  the  strictly  gas  fixed  capital  as  of  Sep- 
tember 30,  1921,  as  follows: 

rtility  rate  engineer's  structural  cost   $490,104.70 

Utility  valuation  engineer's  reproduction  cost  new   613,030.00 

Commission  engineer's  historical  reproduction  cost 446,946.64 

Commission  engineer's  modified  book  cost  471,422.99 

In  addition  to  the  above  fixed  capital,  the  evidence  shows  that 
there  was  also  other  investment  in  general  office  and  utility 
equipment  used  by  three  or  more  utilities  which  was  apportioned ; 
and,  as  the  basis  of  apportionment  is  changeable  this  investment 
should  not  be  included  as  a  portion  of  the  strictly  gas  fixed  cap- 
ital above.  The  properly  apportioned  amount  should  neverthe- 
less be  considered  as  a  part  of  the  necessary  used  and  useful 
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property.     The  exhibits  show  the  total  of  this  capital  appor- 
tioned to  the  gas  utility  as  follows: 

The  structural  cost $2,326.50 

Reproduction  cost,  new   4,794.00 

Historical   reproduction  cost   2,984.92 

Depreciation  Allowance. 

If  the  Commission  had  been  fully  convinced  that  all  of  the 
new  investment  was  ^'advantageously  and  economically^'  neces- 
sary for  gas  production,  the  depreciation  allowance  to  be  con- 
sidered as  applied  to  the  entire  amount  of  physical  property  as 
above  specified  would  be  $7,15X),  with  an  additional  amount  of 
$250  applicable  to  the  apportioned  fixed  capital.  However,  a 
lesser  investment  would  supply  the  present  needs  and  the  former 
amount  should  be  reduced.  The  amount  found  with  such  ad- 
justments as  are  later  necessary  to  make  the  total  properly  ap- 
plicable to  the  additional  prudent  investments,  or  retirements, 
should  hereafter,  in  accordance  with  our  classification  of  ac- 
counts, be  charged  to  the  Astoria  gas  utility  operating  expenses, 
and  credited  to  a  specific  Astoria  gas  utility  reserve  account. 

Revenues  and  Expenses. 

The  actual  revenues  for  the  year  ending  November  30,  1921, 
are  $62,420.  However,  the  new  rate  was  in  effect  only  during 
the  last  five  months  of  this  period.  Applying  this  rate  to  the 
entire  year,  the  testimony  shows  that  the  revenues  would  have 
been  $76,435.  An  estimate  of  the  operating  expenses,  taxes, 
and  uncollectible  bills,  using  therein  the  aforementioned  reduced 
allowance  for  depreciation  would  give  for  operating  expenses 
$53,810  with  a  resulting  operating  income  of  approximately 
$22,625,  based  on  the  rates  in  effect  at  this  time. 

Efficiency  of  Management. 

At  the  time  of  the  hearing  no  complaint  was  offered  as  to  the 
efficiency  of  the  operation  of  the  gas  plant  proper  or  as  to  the 
quality  of  gas.  The  only  criticism  offered  was  directed  against 
the  judgment  in  constructing  such  a  large  plant  at  this  time. 

Some  testimony  was  offered  as  to  the  failure  of  the  utility  to 
make  extensions.  The  utility  alleged  that  it  had  made  all  the 
extensions  that  could  profitably  be  maintained,  and  showed  that 
requested  additional  extensions  would  be  a  burden  on  the  gas 
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patrons  in  Astoria,  as  the  district  through  which  the  extension 
was  desired  was  sparsely  populated  and  such  extension  would 
have  to  be  maintained  at  a  decided  loss  to  the  company  or  ex- 
cessive cost  to  the  patrons. 

Service. 

No  complaint  was  offered  directly  as  to  the  present  service. 
Several  witnesses  testijSed  that  when  the  old  plant  was  in  oper- 
ation there  was  a  considerable  residue  collected  on  the  gas  burn- 
ing apparatus,  but  that  since  the  operation  of  the  new  plant  this 
trouble  has  been  almost  entirely  eliminated. 

Present  Raies. 

Numerous  citizens  testijSed  as  to  the  result  of  the  present 
rates  on  the  business  and  economic  conditions  in  the  city  of  As- 
toria, From  this  testimony  it  would  appear  that  a  number  of 
the  restaurants  and  business  houses  in  Astoria  have  either  dis- 
continued the  use  of  gas  or  were  about  to  discontinue  its  use  by 
reason  of  the  rates.  Whether  or  not  it  would  be  possible  for  these 
business  houses  to  permanently  discontinue  the  use  of  gas  is 
rather  problematical  but  the  fact  does  remain  that  there  will  be 
serious  competition  in  other  forms  of  fuel.  In  fact,  the  utility 
has  suffered  a  loss  in  patrons  since  the  new  rates  went  into  effect, 
more  especially  among  the  large  users  of  gas,  to  some  extent 
over  the  preceding  year.  Of  course,  this  cannot  all  be  attributed 
to  the  new  rates,  but  from  the  testimony  it  would  seem  that  a 
goodly  part  can  be  so  ascribed. 

The  following  tabulation  shows  the  number  of  consumers  and 
amount  of  gas  consumed  by  months  from  the  effective  date  of  the 
new  rates  up  to  and  including  November,  1921: 

Astoria  Qaa  Utility — Operating  Statistics, 


1921. 


Month. 

July  

August  , . . 
September  . 
October  . . . 
November   . 


Customers  at  ,M.    Cubic    Feet 


end  of  Month. 


1,081 
1,048 
1,012 
1,016 
997 


of  Gas  Sold. 


3,004 
2,802 
2,924 
2,536 
2,497 


Conclusions. 
[2]  Summarizing  the  testimony  it  does  appear  that  the  gas 
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utility  plant  at  Astoria  was  overbuilt  and  while  the  management 
and  the  service  is  generally  good,  yet  the  utility  is  suffering  in 
revenue  by  reason  of  the  schedule  of  rates  as  in  effect  July  1, 
1921.  It  is  likewise  threatened  with  a  further  reduction  in 
revenue  by  loss  of  some  of  the  larger  consumers,  if  these  rates 
remain  in  effect.  Under  such  circumstances  the  utility  could 
hardly  expect  to  receive  a  fair  return  upon  an  investment  in  a 
plant  of  such  large  proportions  even*  though  later  conditions 
might  justify  such  plant  construction. 

It  would  be  improvident  for  any  utility  to  erect  a  plant  of 
proportions  just  to  satisfy  the  present  demands  but  it  would 
seem  rather  unfair  to  expect  the  present  patrons  to  make  good 
a  rate  on  a  plant  so  far  projected  into  the  future.  It  is,  there- 
fore, equitable  to  eliminate  from  consideration  such  part  of  the 
plant  as  might  be  used  and  useful  within  the  next  several  years, 
or,  in  other  words,  that  part  which  might  be  said  to  be  unreason- 
ably overbuilt.  It  is  true  that  the  money  has  been  expended 
and  is  in  the  plant  and  the  citizens  can  look  upon  the  structure 
with  considerable  pride  but  it  cannot  be  contended  that  the 
present  patrons  should  be  compelled  to  pay  for  any  such  extraor- 
dinary large  plant,  and  the  rate  must  necessarily  be  fixed  in 
accordance  with  these  suggestions. 

The  company  could  hardly  be  criticized  for  moving  its  plant 
from  the  former  location  because  undoubtedly  as  it  appeal's  in 
the  record,  there  is  just  cause  for  such  a  program.  The  utility 
could  hardly  ignore  the  citizens  of  Astoria  or  those  residents  im- 
mediately adjacent  to  its  old  plant  and  thus  invite  criticism. 
Furthermore,  it  is  probable  that  the  former  location,  being  on 
the  water  front,  is  much  more  valuable  for  an  industrial  site 
than  for  a  gas  plant.  In  the  face  of  such  protests  the  manage- 
ment could  only  do  one  of  two  things;  either  move  the  plant  or 
cease  operations.  The  citizens  of  a  town  of  such  a  progressive 
type  as  Astoria  would  manifestly  not  acquiesce  in  the  latter 
course  so  it  was  up  to  the  company  to  pick  out  a  ^ite,  moderate 
in  price  and  convenient  and  useful  for  its  purpose,  as  might 
seem  most  feasible.  This  was  done  after  conference  with  munic- 
ipal authorities  and  to  their  full  knowledge  and  without  any 
objection  at  that  tima  The  fact  of  the  matter  is,  the  plant  as 
constructed  on  Young's  Bay,  under  the  circumstances,  would 
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soem  to  be  more  justified  by  reason  of  the  promise  of  co-opera- 
tion on  the  part  of  the  port  authorities  so  far  as  transportation 
of  their  raw  products  is  concerned.  While  thus  far  the  full  let- 
ter of  the  agreement  may  not  have  been  carried  out,  yet  it  mani- 
festly was  all  done  in  good  faith  and  it  is  not  altogether  improb- 
able that  all  provisions  "will  be  ultimately  complied  with. 

Primarily  and  cogently,  the  utility  must  have  such  a  rate  as 
will  enable  it  to  continue  its  business  and  operations  at  a  profit 
in  order  to  give  just  and  adequate  service  on  a  fair  used  and 
useful  value  basis.  It  must  not  be  placed  in  an  embarrassing 
position  so  its  financial  difficulties  will  threaten  discontinuance 
of  service  because  that  would  result  in  a  hardship  both  upon  the 
patron  and  the  utility.  The  commodity  which  it  manufactures 
is  a  necessity  to  many  citizens  and  residents,  and  they  are  ab- 
solutely dependent  upon  a  continuation  of  such  service  unless 
they  adopt  some  other  fuel.  From  this  angle,  then,  the  gas 
comes  in  competition  with  other  kinds  of  fuel  and  the  rates  must 
be  adjusted,  considering,  of  course,  the  added  convenience  of  gas 
to  householders  and  business  men. 

In  light  of  the  factors  disclosed  by  the  record,  present  rates 
must  be  reduced  and  modified  and  under  the  conditions  the  Com- 
mission has  no  alternative  other  than  to  hold  that  the  present 
rates  are  greater  than  the  value  of  the  service,  with  all  things 
considered.  The  gas  company  suffered  a  heavy  loss  by  reason 
of  the  extreme  advance  in  the  cost  of  oil  on  January  1,  1921, 
up  to  July  1,  1921,  when  the  present  rates  were  initiated,  and 
which  loss  has  not  been  recouped  to  the  effective  date  of  this 
order.  All  of  these  matters  have  been  taken  into  consideration 
in  fixing  the  date  when  the  rates  herein  promulgated  will  be 
effective.  The  concessions  herein  outlined  should  meet  the  de- 
mands of  the  patrons  who  appeared  at  the  hearing  and  should 
produce  a  satisfactory  development  to  the  company  in  the  way 
of  new  business  without  further  unwarranted  extensions  and  as 
a  fair  proposition  it  would  seem  that  the  adjustment  is  equitable 
and  mutually  conductive  to  fair  business  relations.  The  rates 
fixed  by  the  Commission  are  with  a  view  of  ascertaining  what 
the  outcome  and  effect  will  be  after  a  reasonable  time  and  con- 
currently furnish  the  patrons  of  said  company  good  service  and 
afford  the  utility  sufficient  revenue  with  which  to  pay  operating 
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expenses,  provide  for  depreciation  and  taxes,  and  a  retnm  an 
such  plant  as  the  conditions  would  justify  the  utility  in  erect- 
ing in  this  city,  with  due  consideration  of  the  present  and  future 
expectations. 

Findings  of  Fact. 

Being  fully  advised  in  the  premises,  and  based  on  the  record 
herein,  the  Commission  makes  its  findings,  as  follows: 

1.  That  the  applicant  herein,  the  Pacific  Power  &  Light  Com- 
pany, is  a  corporation  owning,  controlling,  and  operating  a  gas 
plant  for  the  manufacture,  distribution,  and  sale  of  gas,  for  com- 
mercial and  domestic  purposes,  in  the  city  of  Astoria,  state  of 
Oregon,  and  is  a  public  utility  subject  to  the  jurisdiction  of 
this  Commission  and  the  provisions  of  the  Public  Utility  Laws 
of  the  state  of  Or^on,  and  the  amendments  thereto; 

2.  That  by  reason  of  obsolescence,  deterioration,  and  inade- 
quacy, together  with  objection  upon  the  part  of  the  residents  and 
citizens  of  the  city  of  Astoria  to  its  location,  the  old  plant  of 
the  said  utility  on  the  water  front  was  abandoned,  salvaged,  and 
replaced  by  a  miodern  plant  on  Young's  Bay,  the  construction 
of  which  was  made  necessary  by  the  foregoing  reasons;' 

3.  That  Astoria  is  a  manufacturing  city  of  some  15,000  in- 
habitants, situated  near  the  mouth  of  the  Columbia  river,  is 
progressive  and  gives  every  indication  of  a  healthy  growth  and 
development,  and  affords  a  demand  for  the  consumption  of  gas ; 

4.  That  there  was  a  heavy  advance  in  the  price  of  crude  oil 
for  the  manufacture  of  gas  on  January  1,  1921,  and  a  part  of 
this  increase  still  continue^  in  effect.  In  order  that  the  utility- 
might  meet  its  operating  expenses,  and  avoid  financial  difficul- 
ties and  continue  service,  it  was  necessary  for  the  rates  to  be 
advanced  July  1,  1921; 

6.  That  the  fixed  capital  value  of  strictly  gas  property  of  the 
Pacific  Power  &  Light  Company  at  Astoria,  Oregon,  as  of  Sep- 
tember 30,  1921,  was  $448,000. 

That  in  addition  thereto  there  was  fixed  capital  apportioned 
with  other  divisions  of  the  public  utility  operations  of  said  com- 
pany, of  which  the  sum  of  $2,760  is  assignable  to  gas  opera- 
tions. 

That  further  allowance  should  be  made  in  the  rate  base  for 
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working  capital  and  development  cost,  proportionately;  that  by 
reason  of  overbuilding,  a  portion  of  above  fixed  capital  is  not 
necessarily  of  use  and  useful  in  the  public  service  at  this  time 
and  in  considering  that  portion  and  considering  all  allowance 
of  value  necessarily  entering  into  the  required  plant  used  and 
useful  at  this  time,  same  is  fixed  at  $330,000; 

That  the  depreciation  allowance  as  hereinbefore  in  the  opin- 
ion specifically  suggested,  shall  be  credited  accordingly  to  the 
Astoria  gas  utility  reserve  in  accordance  with  the  Commission's 
<3lassification  of  accounts; 

6.  That  the  gas  company  is  in  competition  at  this  point  with 
both  domestic  and  foreign  coal,  and  even  as  an  added  conven- 
ience the  present  rates  on  gas  have  a  tendency  to  discourage  its 
use,  generally  speaking; 

7.  That  the  present  rates  are  unjust,  unreasonable,  discrim- 
inatory and  should  be  discontinued  as  and  of  the  effective  date 
of  the  rates  hereina^fter  found  to  be  just,  reasonable  and  non- 
discriminatory ; 

8.  That  the  rates  hereinafter  set  out  are  reasonable,  just  and 
nondiscriminatory  and  the  lawful  rates  and  charges  to  be  im- 
posed and  collected  by  said  utility  for  gas  service  in  the  city  of 
Astoria,  Oregon,  for  all  gas  consumed  on  and  after  the  fifth 
day  of  February,  1922,  the  meter  reading  and  billing  of  which 
is  subsequent  to  the  first  day  of  March,  1922,  to  wit: 

First            200  C.  feet  $1.00 

Next          2,800  C.  feet  2.25 

Next          7,000  C.  feet 1.90 

Next        10,000  C.  feet  1.50 

Next        30,000  C.  feet  1.25 

AU  over  60,000  C.  feet 1.05 

That  all  other  rates,  rules  and  regulations  now  in  effect  and 

not  specifically  changed  or  modified  herein  shall  be  and  remain 

in  full  force  and  effect 
p.u.B.i»2aa 
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WEST  VIRGINIA  PUBIilG  SERVICE  COMMISSION. 

EE  HUNTINGTON  WATER  CORPORATION. 
[Case  No.  1199.] 

Valuation  «—  Powers  of  Comtniasion  <—  Res  judicata, 

1.  A  Commission  can  properly  enter  into  an  investigation  of  ihe 
value  of  utility  property  for  the  purpose  of  fixing  rates  although  a 
former  valuation  has  been  affirmed  by  a  court. 

Bates  —  Reasonableness  —  Factors  considered. 

2.  Owners  of  a  utility  who  have  invested  their  money  prudently 
and  economically  in  a  plant  to  serve  the  public  are  entitled  to  earn 
operating  expense  and  taxes  and  a  fair  return  upon  the  money  bo 
invested,  including  interest  and  taxes  during  construction  and  such 
overheads  as  are  not  included  in  the  original  investment,  and  the 
investors  are  also  entitled  to  earn  depreciation  reserve. 

Valuation  ^  Going  value  ^  Early  losses  ^  Failure  to  earn  return. 

3.  Investors  in  utility  property  who  have  built  wisely  and  well 
and  have  received  no  return  during  the  early  history  of  the  utility 
are  entitled  to  the  amount  which  they  should  have  had  returned  to 
them  in  that  time  capitalized  as  a  going  value  and  receive  a  return 
thereon,  or  this  going  value  may  be  treated  as  the  appreciation  of  the 
property  from  the  time  the  plant  was  installed  to  the  time  when,  by 
reason  of  a  large  increase  in  the  number  of  its  consumers,  the  plant 
earned  a  sufficient  amount  to  pay  a  fair  return. 

Valuation  «—  Overheads  —  Payment  to  supply  company, 

4.  A  water  utility  was  allowed  as  part  of  the  rate  base  15  per 
cent  on  all  material  and  labor  for  all  betterments  and  additions  to 
plants  which  it  had  paid  to  a  holding  company  for  engineering,  ad- 
ministration, and  the  purchase  of  supplies  at  a  discount. 

Valuation  «—  Working  capital  —  Water  utility  —  Supplies. 

5.  A  water  utility  should  be  allowed  sufficient  working  capital 
to  carry  a  fairly  large  supply  of  materials  on  hand  at  all  times  bo 
that  it  may  make  repairs  when  needed  without  the  shutting  down  of 
its  plant. 

Valuation  «—  Accrued  depreciation  —  Investment  or  "boolc  cost. 

6.  No  depreciation  should  be  deducted  from  what  is  ascertained 
to  be  the  investment  or  book  cost  of  a  water  plant  when  the  plant  has 
been  properly  and  efficiently  maintained  and  no  part  of  the  capital 
invested  has  been  returned  to  the  stockholders  by  way  of  excessive 
dividends  or  in  any  other  manner. 

Depreciation  —  Water  —  Amount, 

7.  A  water  utility  was  allowed  an  annual  depreciation  reserve  of 
2  per  cent  of  the  rate  base. 

Valuation  —  Land  required  for  future  needs. 

8.  Land  purchased  by  a  water  utility  upon  which  a  sedimentation 
basin  was  being  constructed  but  which  was  not  yet  in  public  service 
was  excluded  from  the  rate  base. 
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Reparation  —  Water  —  Municipal  fire  hydrants, 

0.  No  reparation  should  be  made  for  amounts  collected  from  mu- 
nicipal fire  hydrants  in  making  reparation  of  a  certain  part  of  gross 
revenues  collected  under  excessive  rates,  when  the  fire  hydrant  rates 
have  produced  less  than  10  per  cent  of  the  gross  annual  revenue. 
Metum  —  Operating  expenses  —  Interest. 

10.  Interest  is  not  an  operating  expense  and  no  allowance  should 
be  made  in  a  rate  proceeding  to  take  care  of  excessive  interest  on  capital 
secured  for  additions  to  plant. 

Iteparatian  —  Commission  powers  —  Increased  rates  ^  Conditions. 

11.  The  authorization  of  an  increased  .water  rate  schedule  was 
made  dependent  upon  reparation   for  excessive  past  charges  although 

the  Commission  had  no  jurisdiction  to  compel  reparation. 


l>epreciation  —  StraigM  line  and  sinking  fund  methods. 

Discussion  of  the  difference  between  a  water  utility  and  a  natural 
gas  utility  as  it  affects  the  question  whether  depreciation  should  be 
computed  upon  the  straight  line  or  sinking  fund  method,  p.  650. 
Valuation  —  Service  installed  hy  consumers  —  Water  company. 

Discussion  of  the  value  of  services  paid  for  and  installed  by  con- 
sumers as  part  of  the  rate  base,  p.  653. 
Separation  —  Excessive  water  rates  ~  Computatitnt. 

Discussion  of  the  computation  of  amounts  to  be  refunded  by  a 
water  company  because  of  excessive  rates  since  a  former  investigation, 
p.  654. 

[April  22,  1022.] 

Application  to  establish  water  rates;  rate  schedule  author- 
ized conditional  upon  reparation  of  excessive  charges  collected. 

Appearances:  Fitzpatrick,  Campbell,  Brown  &  Davis,  of 
Huntington,  for  the  applicant;  Deegan  &  Hall,  of  Huntington, 
during  a  part  of  the  time  of  the  pendency  of  the  case,  and  J. 
H.  Meek,  of  Huntington,  during  the  residue  of  the  time  of  the 
pendency  of  the  case,  for  the  protestant,  the  city  of  Huntington. 

Lewis,  Commissioner:  The  applicant,  Huntington  Water 
Corporation,  filed  its  original  application,  for  authority  to  in- 
crease its  rates  for  water  to  its  consumers  in  the  city  of  Hunt- 
ington and  vicinity,  on  the  5th  day  of  February,  1921,  to  which 
application  the  city  of  Huntington  filed  a  protest  and  answer. 
Testimony  was  taken  on  behalf  of  the  applicant  and  also  on 
behalf  of  the  protestant  and  after  said  testimony  was  concluded 
and  on  the  25th  day  of  April,  1921,  the  city  of  Huntington 
filled  a  petition  asking  that  applicant's  request  for  an  increase 
in  rates  be  denied  and  that  the  then  existing  rates  be  reduced. 
P.UJL1922G. 
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Briefs  were  filed  by  the  attorney  for  the  applicant  and  for  the 
protectant,  the  city  of  Hnntington,  and  the  case  \^a8  submitted 
On  the  8th  day  of  July,  1921,  the  Commission  entered  an  order 
permitting  the  applicant  to  increase  certain  schedules  of  its 
rates,  requiring  applicant  to  charge  for  water  that  it  had  there- 
tofore been  delivering  free  to  the  schools  and  to  the  city  of 
Huntington,  requiring  applicant  to  make  certain  improvements 
and  enlargements  of  its  plant,  and  requiring  applicant  to  make 
a  report,  to  the  Comnlission,  on  or  before  the  20th  day  of  Jan- 
uary, 1922,  of  its  monthly  revenue  and  *  operating  expense  for 
the  period  from  the  Ist  day  of  July,  1921,  to  the  1st  day  of 
January,  1922,  and  of  what  additions  and  improvements  it  had 
made  and  had  under  construction.  The  rates  permitted  by  said 
order  became  effective  from  the  1st  day  of  July,  1921,  and  the 
applicant,  shortly  after  said  order  was  entered,  filed  its  tariffs, 
with  the  secretary  of  this  Commission,  setting  forth  the  rates 
provided  in  said  order.  After  said  order  was  entered  and  said 
tariffs  were  filed,  the  city  of  Huntington  presented  its  petition 
to  the  supreme  court  of  appeals  of  this  state,  praying  for  the 
suspension  of  said  order.  Upon  an  order  entered  by  said  court, 
the  record  in  the  case  was  transmitted  to  the  court  for  its  con- 
sideration. Upon  final  hearing,  the  said  court  by  its  judgment 
and  decision,  on  the  14th  day  of  December,  1921,  suspended 
the  said  order  of  the  Commission,  with  leave  to  the  applicant 
to  bring  the  matter  again  before  the  Commission. 

On  the  23rd  day  of  January,  1922,  the  Huntington  Water 
Corporation  filed  its  amended  and  supplemental  petition,  in 
this  cause,  asking  that  the  rates  provided  for  in  the  order  of  the 
Commission  entered  the  8th  day  of  July,  1921,  be  approved 
and  confirmed  as  of  the  1st  day  of  July,  1921.  On  the  15th  day 
of  February,  1922,  the  city  of  Huntington,  by  its  attorneys, 
Deegan  &  Hall,  filed  its  demurrer  and  answer  to  said  amended 
and  supplemental  petition  of  the  applicant.  On  the  2l8t  day  of 
February,  1922,  the  city  of  Huntington,  by  its  attorneys,  Dee- 
gan &  Hall,  filed  a  supplemental  answer  or  complaint  against 
the  Huntington  Water  Corporation,  in  which  the  city  of  Hunt- 
ington asked  the  Commission  to  enter  an  order  requiring  the 
applicant  to  cease  and  desist  from  rendering  bills  and  collect- 
ing charges  based  upon  the  rates  provided  in  the  order  of  July 
8,  1921.     On  the  15th  day  of  March,  1922,  the  city  of  Hunt- 
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ington,  by  its  attorneys,  J.  H.  Meek,  filed  another  answer  and 
protest  to  the  amended  and  supplemental  petition  of  the  applicant. 

The  applicant,  in  its  amended  and  supplemental  petition,  al- 
leges that  the  Commission,  by  its  order  entered  July  8,  1921, 
fixed  the  value  of  applicant's  property,  devoted  to  public  use, 
as  of  November  80,  1920,  at  $1,150,000 ;  that  said  valuation  was 
afterwards  approved  and  afiirmed  by  the  supreme  court  of  ap- 
peals of  this  state;  that  the  said  opinion  and  judgment  of  the 
supreme  court  of  West  Virginia  has  become  and  is  final;  that 
the  value,  of  the  property,  so  established  by  the  said  court,  is 
to  be  taken  and  treated  as  the  true  and  actual  value  of  said 
property  as  of  the  30th  day  of  November,  1920 ;  and  that,  since 
said  last  mentioned  date,  there  have  been  made  numerous  addi- 
tions and  betterments  to  said  property  largely  increasing  the 
value  of  said  property  in  excess  of  the  value  fixed  by  said  court. 
The  city  of  Huntington,  by  its  several  answers,  denies  that  the 
said  valuation,  as  fixed  by  the  Commission  and  affirmed  by  the 
supreme  court  of  appeals,  is  final  and  binding  upon  the  Com- 
mission at  this  time  and  denies  that  said  valuation,  as  fixed  by 
the  Commission,  was  the  fair  value,  for  rate-making  purposes, 
of  said  property,  as  of  the  30th  day  of  November,  1920. 

Evidence  was  taken,  on  behalf  of  the  applicant,  on  the  27th 
day  of  January,  1922,  at  which  time  the  applicant  filed  its  re- 
port, of  its  operating  revenue  and  expense  for  the  period  from 
the  1st  day  of  July,  1921,  to  the  1st  day  of  January,  1922,  and 
of  the  additions  and  betterments  made  by  it  during  said  period, 
which  said  report  was  explained  and  verified  by  the  witness,  G. 
W.  Biggs.  The  case  was  set  down  for  hearing  again  on  the  28th 
day  of  February,  1922,  at  which  time  the  city  of  Huntington, 
by  its  Mayor,  C.  W.  Campbell,  appeared  and  cross-examined  the 
witness.  Biggs.  The  case  was  then  continued  until  the  15th  day  of 
March,  1922,  when  J.  H.  Meek,  attorney,  appeared  for  the  city 
of  Huntington  and  further  cross-examined  the  said  witness 
Biggs  and  other  witnesses,  who  had  testified,  on  behalf  of  the 
applicant,  in  the  hearing  on  the  original  application,  and  ex- 
amined W.  H.  Weiss  as  a  witness  on  behalf  of  the  city  of  Hunt- 
ington. 

[1]  The  applicant  objected  to  the  city  of  Huntington  oflFer- 
ing  any  evidence  which  tended  to  attack  or  reduce  tht?  value, 
of  said  property,  as  fixed  by  the  Commission,  in  its  order  of 
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July  8,  1921,  and  affirmed  by  said  court,  on  the  ground  that 
said  valuation  is  now  final  and  the  matter  is  res  judicata.  Coun- 
sel  for  the  protestant  insisted  that  said  value  was  not  binding 
upon  the  Commission  and  the  protestant  and  that  the  Commis- 
sion could  and  should  again  enter  upon  an  investigation  of  the 
fair  value  of  said  property  for  rate-making  purposes.  The 
Commission  did  not  pass  upon  the  objections  at  the  time  but 
is  of  opinion  that  it  could  properly  enter  into  an  investigation 
of  said  value  and,  therefore,  overrules  the  objections  made  by 
the  applicant 

Valtiation  of  Applicant's  Property. 

The  city  of  Huntington,  by  its  counsel,  insists  that  the  valua- 
tion, fixed  by  the  Commission  as  of  jS'ovember  30,  1920,  is  far 
in  excess  of  the  true  and  actual  fair  value,  for  rate-making  pur- 
poses, of  applicant's  property  devoted  to  the  public  use,  as  of 
said  date.  Said  counsel  seems  to  go  on  the  theory  that  the  Com- 
mission, in  fixing  said  value,  relied  solely  upon  the  report  and 
testimony  pf  J.  K.  Anderson,  who  made  an  appraisal  of  said 
property  as  of  January  1,  1915,  while  he  was  Chief  Engineer 
for  the  Commission  and  who,  on  the  16th  day  of  February,  1921, 
supplemented  said  appraisal  by  making  certain  corrections  there- 
in and  by  bringing  it  down  to  the  30th  day  of  November,  1920, 
which  said  report  was  filed  as  an  exhibit  with  Anderson's  testi- 
mony in  the  hearing  on  the  original  application  in  this  case. 
The  opinion  of  the  Commission  which  was  prepared  after  said 
order,  of  July  8,  1921,  was  entered  and  after  the  petition  for 
an  appeal  was  filed  with  said  court,  may  have  misled  counsel 
in  respect  to  just  what  the  Commission  considered  when  it  fixed 
the  value  of  said  property,  but  the  fact  is  that  the  Commission 
considered  all  the  evidence  that  was  before  it,  including  the  re- 
port of  the  Federal  Audit  Company. 

Counsel,  for  the  city  of  Huntington,  recalled  Mr.  Anderson 
for  cross-examination  and  Anderson  admitted  that  he  had  made 
a  clerical  error  in  respect  to  items  B-10  and  B-12  on  page  five 
of  his  said  report  by  reason  of  the  fact  that  he  had  nf^lected 
to  deduct  10  per  cent  for  overheads  in  one  instance  and  had 
failed  to  add  it  in  another  and  for  that  reason  his  valuation,  as 
on  the  1st  day  of  January,  1915,  was  $1,054,211,  as  set  out  in 
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his  original  exhibit,  whereas  said  valuation  should  have  been 
$1,041,768,  making  a  difference  of  $12,443  which  should  be 
deducted  from  his  valuation  as  fixed  as  of  the  1st  day  of  Janu- 
ary, 1915.  Mr.  Anderson  filed,  as  exhibit  "X,"  an  amended 
report  correcting  said  error  and  insisted  that  his  report  and  val- 
uation was  correct  in  every  other  respect. 

Counsel,  for  the  protestant,  further  attacks  the  valuation  as 
made  by  Anderson  upon  the  ground  that  Anderson  had  includ- 
ed in  his  report  and  valuation  all  the  service  lines  extend^ing 
from  the  mains  to  the  property  lines  of  the  consumers  and  in- 
sists that  the  greater  portion  of  said  services  were  paid  for  by 
the  consumers  and  for  that  reason  should  not  be  included  in  the 
valuation.  It  appears  from  the  cross-examination  of  Biggs, 
page  94  of  the  testimony  taken  March  15,  1922,  and  the  follow- 
ing days,  that  on  January  1,  1915,  there  were  6,741  services, 
of  which  the  water  company  laid  630  between  1887  and  1888, 
1,179  from  1896  to  1903  and  had  assigned  to  it,  for  repairs  or 
replacements,  191,  leaving  4,741  services  that  had  been  paid 
for  by  the  consumers  and  included  in  the  Anderson  report.  The 
Anderson  report  gives  the  value  of  all  of  said  services  as  of  Jan- 
uary 1,  1915,  at  $71,167  and  the  paving  actually  broken  over 
said  services  at  $4,549  and  the  cost  of  constructing  said  services 
under  the  street  car  crossings  at  $3,000,  making  a  total  cost  for 
all  of  said  services  of  $78,716.  Counsel  for  protestant  insists 
that  the  undepreciated  valuation,  as  fixed  by  Anderson,  as  of 
January  1,  1915,  of  all  of  said  services  is  $86,923  and  that  by 
reason  of  the  consumers  installing  the  services  above  mentioned 
said  undepreciated  value  should  be  reduced  by  the  undepre- 
ciated sum  of  $78,485  thereby  leaving  an  undepreciated  value 
of  $8,438  for  the  2,000  services  that  were  installed  by  applicant. 

Protestant  offered  as  its  witness  W.  H.  Weiss,  an  engineer, 
who  made  and  filed  a  report  as  a  part  of  his  evidence  and  who 
attacks  the  valuation  made  by  Anderson  on  the  grounds  that 
many  of  the  unit  prices  used  by  Anderson  were  too  high  and  on 
the  further  ground  that  Anderson  had  not  classified  his  intan- 
gibles in  accordance  with  the  views  of  the  witness  Weiss  and, 
in  some  instances,  had  allowed  more  for  such  intangibles  than 
the  witness  Weiss  was  of  the  opinion  should  have  been  allowed 
and  also  criticised  the  Anderson  report  in  other  instances  all  of 
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which  appears  to  be  due  to  a  difference  of  opinion  between  them 
as  to  what  should  have  been  done  or  what  the  value  should  be. 
The  witness  Weiss  shows,  by  his  report,  the  depreciated  value 
of  said  property,  as  of  November  30,  1920,  to  be  $923,410  and 
reserves  the  right  to  make  further  corrections  in  said  valuation. 

From  what  is  hereinafter  said  we  do  not  deem  it  necessary  to 
enter  into  a  discussion  of  the  different  theories  and  opinions 
offered  by  the  witness  Weiss  and  also  offered  by  the  witness  An- 
derson and  we  do  not  deem  it  necessary  to  name  or  point  out 
the  specific  figures  mentioned  by  either  witness.  It  is  the  ex- 
perience of  the  Commission  and,  we  believe,  it  is  the  experience 
of  every  person  who  employs  engineers,  for  the  purpose  of  mak- 
ing estimates  or  valuations,  that  the  opinions  and  findings  of 
engineers,  in  such  matters,  differ  greatly  in  respect  to  the  ap- 
praisement or  estimate  of  the  construction  of  the  same  particu- 
lar property. 

The  valuation  of  applicant's  property,  as  fixed  by  the  Com- 
mission in  this  case,  was  considered  carefully  and  from  all  points 
of  view  by  the  judges  of  the  supreme  court  of  appeals  of  this 
state.  In  the  three  several  opinions  written  by  the  judges  of 
said  court,  the  present  fair  value  as  fixed  by  the  Commission 
was  approved.  It  appears,  from  reading  said  opinions  of  said 
court,  that  the  judges  applied  every  conceivable  test  to  the  evi- 
dence in  the  case  in  order  to  reach  a  conclusion  as  to  the  fair 
value  of  said  property  for  rate-making  purposes. 

[2]  The  question  to  be  settled  here,  is,  upon  what  amount  of 
money  or  on  what  value  of  property  is  this  applicant  entitled 
to  earn  a  fair  return?  It  cannot  be  denied  that  if  the  owners 
of  a  utility  invest  their  money  prudently  and  economically  in  a 
plant  to  serve  the  public  and  that  if  said  plant  is  constructed 
in  accordance  with  modern  plans  and  principles  and  operated 
with  reasonable  economy,  the  investors  are  entitled  to  earn  oper- 
ating expense  and  taxes  and  a  fair  return  upon  the  money  so 
invested,  including  interest  and  taxes  during  construction  and 
such  other  overheads  as  are  not  included  in  the  original  invest- 
ment, and  the  investors  are  also  entitled  to  earn  an  amount,  which 
for  convenience  we  call  depreciation  reserve  fund,  sufficient  to 
take  care  of  the  depreciation,  replacements  and  obsolescence  of 
the  plant. 
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It  is  true,  as  was  pointed  out  in  the  original  opinion  by  the 
Commission  in  this  case,  that  we  do  not  have  before  us  any 
analysis  of  the  property  accounts  of  applicant  in  its  early  his- 
tory, biit  it  is  also  true  that  all  the  witnesses  who  have  testified 
and  all  the  evidence  that  it  presented  on  the  subject  agree  upon 
the  amount  of  money  that  has  been  invested  in  this  plant  by  its 
owners,  which  said  amount  includes  overhead  diarges  as  here- 
inafter explained.  The  witness  O.  E.  Oonley,  an  accountant, 
who  testified  on  the  hearing  on  the  original  application  and  filed 
a  report  of  his  audit  of  the  books  of  the  applicant,  shows,  on  page 
7  of  his  report,  that  the  undepreciated  book  cost  of  the  property 
of  applicant,  as  of  March  1,  1921,  was  $1,086,530.47. 

The  witness  Adams,  who  is  president  of  the  Huntington  Wa- 
ter Corporation,  in  his  testimony  taken  on  the  hearing  of  the 
original  application,  on  April  6,  1921,  on  pages  58  and  69,  says 
that  the  original  cost  of  the  plant  was  $1,079,403.07  as  of  De- 
cember 31,  1920  and,  on  page  62  of  said  testimony,  he  analyzes 
this  investment  and  says  that  of  this  amount  there  was  realized 
from  the  sale  of  common  stock  $227,000,  from  bonds  $785,950, 
and  that  there  was  put  back  into  the  plant  from  earnings  $55,- 
903.07  and  that  the  cost  of  financing  was  $10,550,  which  made 
up  the  total  of  $1,079,403.07  and  he  says  "that  is  the  capital 
which  has  been  actually  paid  in  in  cash  to  the  company." 

The  protestant  filed,  as  a  part  of  its  evidence,  the  return  of 
the  Huntington  Water  Corporation  made  to  the  Board  of  Pub- 
lic Works  of  this  state  for  the  year  ending  December  31,  1920, 
in  which  the  total  investment  or  cost  of  the  plant  is  shown  to  be 
$1,079,403.07,  as  of  December  31,  1920. 

From  the  above  statements  of  the  witnesses  and  the  reports, 
it  is  clear  that  there  is  no  disagreement  as  to  the  amount  of 
money  that  was  actually  invested  in  said  plant  as  of  December 
31,  1920,  but  the  protestant  insists  that  there  is  an  overhead 
included  in  said  investment  that  should  be  excluded.  This  will 
be  discussed  later  under  the  subject  of  "overheads." 

[3]  The  value,  as  fixed  by  the  Commission  as  of  November 
30,  1920,  was  $1,150,000  and  this  amount  included  all  the  in- 
tangibles. The  investment  cost,  as  of  December  31,  1920,  as 
shown  above,  is  $1,079,403.07,  and  includes,  as  intangibles,  only 
the  overheads  that  the  applicant  has  seen  fit  to  include  in  its 
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original  cost  of  property.  It  is  conceded,  in  fixing  a  rate  base 
for  properties  of  this  nature,  that  there  should  generally  be  in- 
cluded an  amount  for  what  is  usually  called  going  value.  The 
going  value  is  arrived  at  by  various  methods  and  one  of  which 
is  to  ascertain  how  much,  if  anything,  the  utility  failed  to  earn, 
in  its  early  history,  of  the  sum  necessary  to  pay  its  operating 
expense  and  taxes  and  provide  for  a  proper  depreciation  reserve 
fund  and  a  fair  return,  to  the  inyestors,  upon  the  actual  capital 
invested  and  used  by  the  public. 

Prior  to  October,  1917,  the  present  plant  of  the  applicant  was 
owned  by  two  companies,  one  known  as  the  Huntington  Water 
Company  and  the  other  the  Guyandotte  Water  Works  Company, 
but  both  companies  were  controlled  by  the  same  interests.  In 
October,  1917,  the  said  two  companies  were  -xxmsolidated  and 
reorganized  under  the  name  of  the  present  applicant.  The  Hunt- 
ington Water  Company  began  to  serve  the  citizens  of  Hunting- 
ton sometime  in  the  year  1887.  The  records  do  not  disclose 
when  the  Guyandotte  Water  Works  Company  began  service. 
Conley,  in  his  report  or  audit,  treats  both  companies  together 
in  respect  to  investments  and  returns.  His  report  discloses  that 
no  money  was  returned  to  the  stockholders  until  1906  when  a 
dividend  of  $8,000  was  paid.  From  the  year  1887  to  1906, 
whatever  was  earned  by  the  companies  over  and  above  operating 
expenses,  taxes  and  the  interest  on  the  indebtedness,  went  back 
into  the  plant  in  the  nature  of  maintenance  and  additions  to 
the  plant.  During  all  this  time  the  investors  were  entitled  to 
earn  the  operating  expense,  taxes  and  an  amount  sufficient  to 
take  care  of  the  depreciation,  replacements  and  obsolescence 
and  a  fair  return  upon  the  investment.  The  record  does  not 
disclose  whether  the  company  earned  the  operating  expense,  tax- 
es and  depreciation  during  all  this  time  but  it  does  disclose  that 
no  money  was  returned  to  the  stockholders.  There  seems  to  be 
no  dispute  but  that  the  property  was  properly  maintained  in  an 
efficient  condition  during  all  this  period.  When  the  original 
plant  was  built  prudence  and  good  judgment  required  the  in- 
vestors to  construct  a  plant  with  a  larger  capacity  than  that 
needed  in  the  cwnmunity  at  the  immediate  time  the  plant  was 
constructed.  The  history  of  the  company  shows  conclusively 
that  the  investors  built  wisely  and  well    Now,  inasmuch  as  they 
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got  no  return  in  the  practically  twenty  years  of  the  early  history 
of  the  company,  they  are  entitled  to  have  the  amount,  which 
they  should  have  had  returned  to  them  in  that  time,  capitalized 
as  a  going  value  and  receive  a  return  thereon.  It  is  difficult, 
owing  to  the  lack  of  the  early  history  of  the  financing  and  in- 
vestment of  the  two  companies,  from  year  to  year,  to  ascertain 
just  the  exact  amount  that  should  be  allowed  the  applicant  as 
going  value  on  account  of  the  early  losses  or  failure  to  earn  a 
fair  return  for  the  investors.  This  going  value  may  also  be 
treated  as  the  appreciation  of  the  property  from  the  time  the 
plant  was  installed  and  when  it  did  not  earn  sufficient  revenues 
to  pay  operating  expense  and  taxes  and  provide  for  a  deprecia- 
tion reserve  and  a  fair  return  upon  the  value  of  the  property 
devoted  to  the  public  use,  to  the  time  when  the  plant,  by  reason 
of  a  large  increase  in  the  number  of  its  consumers,  did  earn  a 
sufficient  amount  for  the  purpose  of  paying  operating  expense 
and  taxes  and  providing  for  a  depreciation  reserve  fund  and  a 
fair  return  upon  the  value  of  the  property.  From  either  view 
point  it  occurs  to  us,  and  the  Commission  is  of  opinion,  that  the 
applicant  was  entitled  to  have  included  in  the  value  of  its  prop- 
erty, at  least,  $100,000  as  going  value  as  of  the  30th  day  of  No- 
vember, 1920. 

Early  in  the  year  1915,  H.  E.  Nease,  statistician  for  the  Com- 
mission, made  an  audit  of  the  books  and  records  of  what  was 
then  known  as  the  Huntington  Water  Company  and  filed  a  re- 
port, of  the  result  of  his  audit,  in  a  case  then  pending  before  the 
Commission,  in  which  the  city  of  Huntington  was  complainant 
and  the  Huntington  Water  Company  was  defendant.  A  copy 
of  that  report  or  audit  was  not  filed  in  the  present  case  but  coun- 
sel for  the  protestant  had  access  to  a  copy  of  said  report  and  ex- 
amined it.  The  Commission  asked  Mr.  Nease  to  make  and  file 
in  this  case  a  statement,  from  his  said  report,  showing  gross 
earnings,  operating  expenses  and  taxes,  net  operating  income 
and  dividends  paid  for  each  year  ending  April  30th  from  1900 
to  1914  inclusive.  Mr.  Nease's  report  did  not  show  this  in- 
formation prior  to  the  year  1900.  Nor  did  it  contain  the  in- 
formation subsequent  to  April  30,  1914.  The  Conley  report 
shows  the  cost  of  property  of  the  company  as  per  the  books  as 
of  the  1st  day  of  May  in  each  of  the  years  above  mentioned  which 
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said  date  corresponds  with  the  date  used  by  Mr.  Nease,  whidi  is 
April  the  30th.  From  the  Nease  statement,  which  is  filed,  and 
the  Conley  report  we  have  compiled  the  following  table,  which 
shows  the  amount  invested,  gross  earnings,  operating  expense, 
and  taxes,  net  operating  income,  and  dividends  paid,  for  each 
of  the  said  years  above  mentioned:    [Table  omitted.] 

Interest  is  not  taken  into  consideration  in  the  above  table  and 
was  paid  out  of  the  net  operating  income  as  above  shown.  From 
the  above  table  it  is  seen  that  the  amount  invested  in  the  plant 
increased  a  little  more  than  100  per  cent  within  the  period  of 
time  mentioned  in  the  table  while  the  gross  earnings  of  the  com- 
pany increased  400  per  cent  and  the  net  operating  income  in- 
creased also  about  400  per  cent.  This  shows  the  rapid  growth 
of  the  company  or  increase  in  its  revenues.  But  the  table  fur- 
ther shoWs  that  during  this  period  the  company  did  not  earn  a  re- 
turn of  6  per  cent  upon  the  investment  and  2  per  cent  for  a  de- 
preciation reserve  fund  except  for  the  year  ending  April  30, 
1914  in  which  no  salaries  were  paid  to  general  officers. 

If  we  assume  that  the  investors  should  have  earned  only  $5,000 
a  year  upon  the  value  of  the  property  devoted  to  the  public  use 
from  the  year  1887  to  1906,  when  the  first  dividend  was  paid 
to  the  investors,  we  would  have  $95,000  as  a  going  value.  It 
must  be  conceded  that  for  many  of  the  years  in  the  period  men- 
tioned the  investors  were  entitled  to  a  return  of  more  than  $5,- 
000.  Hence,  from  any  view  point,  it  seems  that  $100,000  for 
going  value  is  not  unreasonable. 

Overheads. 

[4]  When  the  present  fair  value  of  a  utility,  for  rate-making 
purposes,  is  ascertained  by  the  reproduction  cost  new  less  de- 
preciation method,  it  is  customary  and  proper  to  add  something, 
to  the  reproduction  cost,  for  the  expense  of  preliminary  investi- 
gations, organizations,  engineering,  interest  and  taxes  during 
construction,  contractor's  profits,  contingencies,  etc.,  which  is 
generally  designated  as  overheads.  Engineers  usually  allow 
anywhere  from  10  to  25  per  cent,  of  the  reproduction  cost  of  the 
property,  as  overheads  and  Commissions  and  courts  have  ap- 
proved sudbi  allowances.  In  the  Bluefield  Water  Case  and  in 
the  Moundsville  Water  Case  this  Commission  allowed  13  per 
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cent  for  overheads.  When  the  books  of  a  utility  show  the  orig- 
inal investment  of  the  utility  and  are  properly  kept,  they  in- 
clude all  the  overheads,  or  should  include  them,  in  the  capital 
axjcoimt  and,  in  such  instances,  when  the  value  of  the  utility, 
as  shown  by  the  capital  account  on  the  books,  is  accepted  as  the 
rate  base,  nothing  is  added  for  overheads. 

We  do  not  have  a  complete  early  history  of  the  applicant  and 
its  predecessors,  but  we  do  find  some  information  in  the  audit 
or  report  made  by  Nease,  as  above  mentioned,  and  we  get  some 
information  from  the  record  in  this  case.  It  appears  that  the 
Huntington  Water  Company  was  organized  in  the  year  1886 
and  began  the  construction  of  the  present  plant  either  in  the 
latter  part  of  1886  or  early  in  1887.  It  is  not  clear  just  when 
the  relations  between  the  Huntington  Water  Company  and  a 
certain  holding  company  were  established  but  in  1889  it  appears 
that  the  American  Water  Works  &  Guarantee  Company  owned 
and  controlled  the  Huntington  Water  Company,  or,  at  least,  en- 
tered into  an  agreement,  on  the  9th  day  of  August,  1889,  with 
the  Huntington  Water  Company,  which  we  quote  in  part: 

"That  the  American  Water  Works  &  Guarantee  Company 
having  guaranteed  the  mortgage  bonds  of  the  Huntington  Water 

Company  bearing  date and  also  agrees  to  purchase 

all  machinery,  supplies,  tools,  and  material,  and  to  furnish  and 
direct  all  labor  necessary  to  make  all  the  extensions  and  addi- 
tions and  betterments  to  the  water  works  plant  of  the  said  Hunt- 
ington Water  Company  which  shall  be  decided  upon  as  being 
necessary  by  your  proper  officials  of  the  said  Huntington  Water 
Company.  Said  work  is  to  be  done  and  improvements  made  in 
a  manner  satisfactory  to  the  president  and  directors  of  the  Hunt- 
ington Water  Company  and  in  strict  conformity  with  franchise 
and  contract  existing  between  the  city  of  Huntington,  West 
Vii^inia,  and  the  Huntington  Water  Company. 

In  consideration  of  the  furnishing  of  said  labor  and  material 
and  the  guaranteeing  of  said  bonds,  as  described  above,  by  the 
American  Water  Works  &  Guarantee  Company  (Ltd.)  the  said 
Huntington  Water  Company  agrees  to  make  payment  to  the 
said  American  Water  Works  &  Guarantee  Company  (Ltd.)  in 
the  following  manner: 

Issued  statements  of  the  cost  of  works  done  and  material  fur- 
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nished  shall  be  rendered  quarterly  to  the  Huntington  "Water 
Company  by  the  American  Water  Works  &  Guarantee  Company 
(Ltd.),  with  15  per  cent  added  to  the  actual  cost  of  such  labor 
and  materials  for  contractor's  profit.''    Etc. 

The  record  does  not  disclose  any  early  history  of  the  Guyan- 
dotte  Water  Works  Company  and  we  do  not  know  when  the 
company  was  organized  or  when  it  began  to  serve  the  public 
but,  from  the  Conley  report,  it  appears  that  the  last  mentioned 
company  was  in  operation  prior  to  the  year  1899.  We  also  in- 
fer from  the  record  that  the  same  holding  company  owned  the 
Guyandotte  Water  Works  Company  and  the  Huntington  Water 
Company  prior  to  the  year  1917  and  that,  in  the  year  1917,  the 
two  companies  were  consolidated  and  re-organized  under  the 
name  of  the  Huntington  Water  Corporation.  We  do  not  know 
when  the  holding  company  changed  its  name  from  the  American 
Water  Works  &  Guarantee  Company  to  the  American  Water 
Works  &  Electric  Company  but  the  latter  is  the  name  of  the 
present  holding  company.  The  record  discloses  the  fact  that  the 
holding  company  is  the  owner  of  some  twenty-six  utilities  sim- 
ilar in  kind  and  character  to  the  applicant.  This  holding  com- 
pany buys  material  for  all  these  utilities,  does  the  engineering 
for  them  and  acts  in  an  administrative  and  advisory  capacity 
for  the  utilities.  It  appears  that  the  holding  company  charges 
the  Huntington  Water  Corporation  and  its  predecessors  15  per 
cent  of  the  actual  cost  of  material  and  labor  for  all  additions 
and  betterments  made  to  the  Huntington  Water  Corporation 
Plant.  The  protestant  insists  that  such  a  charge  should  not  be 
made.  The  book  cost  of  the  applicant  includes  this  15  per  cent 
and  the  protestant  insists  that  this  charge  of  15  per  cent  is  too 
large  an  overhead  to  be  included  in  the  book  cost.  The  witness, 
Biggs,  explains  the  purpose  for  which  this  charge  is  made,  on 
page  76  of  the  evidence  taken  March  15,  1922,  as  follows: 

"It  covers  all  engineering  investigations  and  all  business  in- 
vestigations as  to  the  desirability  of  carrying  out  any  particular 
project,  if  it  is  decided  to  go  ahead  with  any  betterment;  it 
covers  all  the  engineering  connected  therewith;  it  covers  the 
writing  of  contracts;  it  covers  the  preparation  of  general  and 
detail  plans;  it  covers  the  general  inspection  of  the  work  whiie 
it  is  in  progress  by  the  engineering  department;  it  covers  the 
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cost  of  purchasing  mat^ials,  and  all  bookkeeping  in  connec- 
tion with  it ;  it  covers  the  keeping  of  the  general  books ;  it  covers 
the  advice  of  the  officers  of  the  holding  company  in  connection 
with  all  betterments  work,  the  president  of  the  company  being 
an  engineer,  formerly  with  Sanderson  &  Porter,  consulting  en- 
gineers of  New  York  city,  the  vice  president  of  the  company 
being  an  engineer  also,  who  was  formerly  in  charge  of  the  op- 
eration of  the  power  house  of  the  Interborough  Kapid  Transit 
Company;  it  also  covers  the  interest  during  construction  from 
the  period  the  material  was  purchased  until  it  is  actually  in  the 
ground  or  in  a  complete  state  to  render  service." 

The  record  also  discloses  that  the  holding  company  purchases 
and  has  purchased  all  of  its  material  in  large  quantities  and  for 
that  reason  it  gets  the  advantage  of  discounts  that  purchasers 
would  not  get  if  they  bought  material  in  smaller  quantities. 
The  holding  company  not  only  buys  the  material  that  goes  into 
the  betterments  and  additions  to  the  plant  of  the  Huntington 
Water  Corporation  but  it  buys  all  the  material  that  is  used  for 
maintenance  and  replacements  and  does  not  charge  any  over- 
head on  the  material  that  is  used  by  the  applicant  for  mainte- 
nance and  replacements.  There  is  no  doubt  but  that  the  Hunt- 
ington Water  Corporation  receives  substantial  benefits  by  rea- 
son of  getting  its  material  at  the  same  price  that  the  holding 
company  gets  said  material.  This  benefit  is  in  addition  to  the 
ordinary  overhead  charge  that  is  allowed  utilities.  From  the 
contract  above  quoted  it  appears  that  this  holding  company  un- 
derwrites or  guarantees  the  bonds  of  the  Huntington  Water 
Corporation  or  its  predecessors.  This  was  something  to  the 
utility  and  it  may  explain  the  reason  why  a  large  part  of  the 
applicant's  bonds  are  burdened  with  only  5  per  cent  interest. 
It  appears  from  the  evidence,  and  it  is  not  contradicted,  that  the 
Huntington  Water  Corporation  has  a  good  and  efficient  plant 
capable  of  being  operated  economically,  and  all  this  is  probably 
brought  about  by  reason  of  the  fact  that  the  applicant's  plant 
has  been  constructed  and  operated  under  the  supervision  and 
direction  of  the  able  engineers  of  the  holding  company. 

Considering  all  the  facts,  as  shown  by  the  record,  pertaining 
to  the  financing  and  operation  of  applicant's  plant  and  the  bene- 
fit that  the  applicant  derives  from  its  relation  to  the  holding 
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company,  we  are  of  opinion  that  the  15  per  cent  charged  to  the 
applicant,  by  the  holding  company,  on  all  material  and  labor 
for  all  betterments  and  additions  to  the  plant,  is  not  unreason- 
able as  an  overhead  charge  and  that  it  should  be  included  in  the 
investment  cost  of  applicant's  plant. 

Working  Capital. 

[5]  Working  capital  consists  of  the  cash  required  to  be  kept 
on  hand  in  order  to  meet  the  current  demands  of  the  utility.  The 
utility  is  also  required  to  keep  on  hand  stores  and  supplies  for 
current  use  in  the  operation  of  its  plant.  A  utility  cannot  wait 
until  the  breakdown  comes  and  then  order  material  with  which 
to  repair  its  plant  It  must  keep  a  sufficient  supply  of  all  kinds 
of  material  on  hand  so  that  it  may  make  repairs,  when  needed, 
without  the  shutting  down  of  its  plant.  It  is  economy  to  get 
these  supplies  in  carload  lota  in  order  to  save  large  freight 
charges.  Utilities,  like  the  applicant,  must  necessarily  carry  a 
fairly  large  supply  of  materials  on  hand  at  all  times.  When  a 
utility  collects  its  bills  at  the  end  of  each  month,  it  is  usual  to 
allow  as  working  capital  an  amount  equal  to  from  a  month  to 
six  weeks  of  its  operating  expense.  Applicant  collects  a  part 
of  its  bills  at  the  end  of  the  month  and  a  part  of  them  at  the  end 
of  the  quarter  but  the  record  does  not  disclose  what  amount  is 
collected  at  the  end  of  the  month  and  what  amount  is  collected 
at  the  end  of  the  quarter.  If  the  collection  is  made  at  the  end 
of  the  quarter  the  utility  requires  a  larger  amount  for  working 
capital.  Considering  the  facts  and  circumstances  in  this  case 
we  are  of  opinion  that  applicant  should  be  allowed,  as  working 
capital  and  for  stores  and  supplies,  at  least,  the  sum  of  $25,000 
and  should  have  had  such  an  amount  included  in  its  value  as 
of  the  30th  day  of  November,  1920. 

Depreciation. 

[6,  7]  In  ascertaining  the  value  of  a  utility,  for  rate-making 
purposes,  by  the  reproduction  new  less  depreciation  method, 
engineers  first  ascertain  what  it  would  cost  to  reproduce  the 
plant  new  and  then  deduct  from  the  amount  necessary  to  repro- 
duce the  plant  a  sum  equal  to  the  loss  the  plant  has  suffered  by 
reason  of  obsolescence  and  the  wear  of  the  plant  and  its  reduced 
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condition  brought  about  by  use  and  exposure  to  the  elements. 
The  amount  of  the  depreciation  in  such  a  case  is  controlled  by 
the  opinion  of  the  engineer  making  the  appraisement.  The 
manner  of  ajscertaining  the  amount  of  depreciation  in  such  a 
case  does  not  concern  us.  The  witness  Weiss  criticised  Ander- 
son's method,  in  the  present  case,  because  Anderson  used  what 
IB  known  as  the  sinking  fund  method  in  ascertaining  the  present 
value  of  the  plant  and  because  the  Commission  applied  what  is 
known  aa  the  straight  line  method  in  providing  for  the  amount 
of  depreciation  necessary  to  maintain  the  plant 

The  Huntington  Water  Corporation  plant  should  be  main- 
tained as  a  perpetual  utility  and,  if  it  is  so  maintained,  there 
is  no  necessity  of  providing  for  enough  depreciation  that  will 
return  to  the  stockholders  the  amount  of  their  investment  with- 
in any  limited  time.  A  water  utility,  in  a  growing  and  perma- 
nent city,  is  different,  in  this  respect,  from  a  natural  ga$  utility, 
in  that  the  life  of  the  latter  is  necessarily  limited. 

In  fixing  the  value  of  a  utility,  for  rate-making  purposes,  if 
the  reproduction  new  less  depreciation  method  is  used,  it  is 
necessary  to  deduct,  from  the  cost  of  reproducing  the  plant,  the 
amount  of  depreciation  that  the  plant  has  suffered  by  reason  of 
obsolescence,  wear  and  deterioration,  in  order  to  arrive  at  the 
present  fair  value  of  the  plant.  If  the  actual  investment  or 
book  cost  of  a  plant  is  adopted  as  the  present  fair  value  of  the 
plant  for  rate-making  purposes,  no  depreciation  should  be  de- 
ducted, if  the  plant  has  been  properly  maintained  unless  a  part 
of  the  investment  or  book  cost  has  been  returned  to  the  invest- 
ors by  way  of  a  depreciation  reserve  fund  or  by  dividends  over 
and  above  a  fair  return  upon  the  amount  invested.  In  the  pres- 
ent case,  the  record  discloses  that  the  plant  has  been  properly 
and  eflSciently  maintained  and  that  no  part  of  the  capital  in- 
vested has  been  returned  to  the  stockholders  by  way  of  excessive 
dividends  or  in  any  other  manner  and  for  that  reason  we  are  of 
opinion  that  no  depreciation  should  be  deducted  from  what  is 
herein  ascertained  to  be  the  investment  or  book  cost  of  appli- 
cant's plant  As  stated  above,  the  applicant  is  entitled  to  earn 
operating  expense  and  taxes  and  an  amount  sufficient  to  main- 
tain the  plant  properly  and  pay  a  fair  return  upon  the  money 
which  the  investors  have  in  the  plant    It  was  pointed  out  here- 
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inabove  that  for  many  years  the  owners  of  this  plant  did  not 
receive  any  return  upon  their  investment  and  for  that  reason 
the  amount  they  should  have  received  has  been  capitalized  and 
which  amount  they  are  entitled  to  have  returned  to  them  at 
some  time  or  entitled  to  have  included  in  the  value  of  the  plant 
and  earn  a  fair  return  upon  it.  The  investors  are  also  entitled 
to  have  the  plant  so  maintained  and  kept  intact  that  their  in- 
vestment will  not  be  diminished.  If,  in  order  to  ascertain  a 
rate  base,  we  depreciate  the  book  cost  or  investment,  we  deprive 
the  investors  of  as  much  of  their  investment  as  equals  the  amount 
of  depreciation  deducted.  After  the  present  fair  value,  of  a 
utility,  has  been  ascertained,  then  it  is  necessary,  not  only,  to 
provide  for  the  operating  expense  and  taxes  and  a  fair  return 
to  the  investors  but  to  provide  for  a  fund  sufficient  to  take  care 
of  the  obsolescence,  replacements  and  maintain  the  plant,  at  all 
times,  in  an  efficient  condition.  This  last  mentioned  sum  is 
usually  called  depreciation  and  is  usually  produced  by  applying 
a  certain  percentage  to  the  rate  base  of  the  utility.  Commis- 
sions have  found  it  necessary  to  allow  from  1^  per  cent  to  2^  per 
cent  of  the  rate  base  of  a  water  utility  in  order  to  produce  such  a 
sum.  It  cannot  be  ascertained  in  advance  just  what  amount  is 
necessary  for  such  purposes  but  a  utility,  like  the  one  under  con- 
sideration, in  a  growing  city  like  Huntington,  should  not  be 
stinted  in  its  resources  for  maintaining  its  plant.  The  Commis- 
sion heretofore  fixed  the  rate  of  depreciation,  for  the  purposes 
above  mentioned,  at  2  per  cent  of  the  rate  base  and,  from  obser- 
vation and  experience  with  other  water  utilities  similarly  sit- 
uated, the  Commission  is  of  opinion  that  said  rate  of  depreciation 
is  not  excessive.  It  is  true  that  this  rate  may  be  changed  from 
time  to  time  as  experience  may  direct  but  there  is  nothing  be- 
fore us,  at  this  time,  to  indicate  that  the  rate  is  too  high 

Rate  Base, 

As  heretofore  shown,  the  book  cost  of  the  plant,  including 
overheads,  was  $1,079,403  as  of  the  31st  day  of  December,  1920. 
If  to  this  amount  we  add  $100,000  for  going  value  and  $25,000 
for  stores  and  supplies  and  working  capital,  we  have  the  sum 
of  $1,204,403  as  the  rate  base  or  present  fair  value,  for  rate- 
making  purposes,  of  said  plant,  as  of  the  31st  day  of  December, 
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1920.  The  Commission  heretofore  fixed  the  value  of  said  plant, 
for  rate-making  purposes,  at  $1,150,000  as  of  the  30th  day  of  No- 
vember, 1920.  There  is  nothing  in  the  record  to  show  just  what 
amount  for  additions  and  betterments  were  put  into  the  plant 
during  the  month  of  December,  1920,  but  Exhibit  "D,"  filed 
with  the  evidence  of  witness  Biggs,  on  the  27th  day  of  January, 
1922,  shows  that  the  total  amount  of  additions  to  plant,  from 
December  1,  1920,  to  July  1,  1921,  was  $42,847.88.  From 
said  exhibit  and  statement  we  infer  and  are  of  opinion  that  the 
additions  to  plant,  made  during  the  month  of  December,  1920, 
would  not  exceed  $4,400.  Accepting  the  statement  last  above 
made  as  practically  true,  we  find  that  the  present  fair  value, 
upon  the  cost  of  investment  basis,  of  the  plant  was  $1,200,000 
as  of  the  30th  day  of  November,  1920.  This  amount  is  $50,000 
more  than  fixed  by  the  Commission  upon  the  original  hearing 
of  this  case.  We  are  still  of  the  opinion  to  fix  the  present  fair 
value,  of  said  plant,  for  rate-making  purposes,  as  of  the  30th 
day  of  November,  1920,  at  $1,150,000,  which  amount  is,  we 
think,  fair  and  just  to  all  parties  concerned. 

From  what  has  been  said  we  hardly  think  it  necessary  to  dis- 
cuss the  proposition  of  whether  or  not  Anderson  should  have 
included,  in  his  appraisement,  the  value  of  the  services  that 
were  paid  for  and  installed  by  the  consumers.  If  we  were  rely- 
ing entirely  upon  the  method,  of  reproduction  new  less  depre- 
ciation, in  order  to  ascertain  the  rate  base,  then  the  question 
of  the  value  of  such  services  would  be  important.  We  are  of  the 
opinion  that  such  services  are  a  part  of  the  plant  or  system  and 
should  be  owned  and  maintained  by  the  applicant.  It  may  be 
that  applicant  made  concessions  in  its  rates  to  such  consumers 
and  in  that  way  is  entitled  to  have  these  services  valued  as  a 
part  of  its  plant.  We  have  no  history  of  what  was  done  in  this 
respect.  We  think  the  applicant  should  own  these  services  and 
that  the  manner  of  obtaining  ownership  and  of  paying  for  them 
is  a  matter  to  be  adjusted  by  the  applicant  and  the  owners  there- 
of and  is  not  a  matter  over  which  we  have  jurisdiction. 

[8]  The  rates  provided  for  in  the  order  of  the  Commission 
entered  July  8,  1921,  became  effective  as  of  the  1st  day  of  July, 

1921.  Those  rates  should  be  applied  to  the  value  of  the  plant, 
for  rate-making  purposes,  as  of  July  1,  1921.     From  said  ex- 
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hibit  'T3,"  filed  with  Biggs'  evidence,  it  is  seen  that  the  addi 
tions  to  said  plant  from  December  1,  1920  to  July  1,  1921 
amount  to  $42,847.88.     If  we  add  this  amount  to  $1,160,000, 
the  value  of  the  plant  as  of  November  30,  1920,  we  have  $1, 
192,847  as  the  rate  base  or  value  of  the  plant  as  of  July  1, 1921 
Said  exhibit  "D"  further  shows  that  the  additions  to  said  plant 
from  July  1,  1921,  to  December  31,  1921,  amount  to  $84,450. 
If  we  add  the  last  named  amount  to  $1,192,847,  the  rate  base 
as  of  July  1,  1921,  we  have  $1,277,297  as  the  rate  base  or  value 
of  said  plant  as  of  the  1st  day  of  January,  1922.    In  the  addi- 
tions, to  said  plant,  from  July  1,  1921,  to  December  31,  1921, 
there  is  included  $6,550  for  land.     The  record  discloses  that 
this  land  is  not  yet  serving  the  public  but  upon  which  a  sedi- 
mentation basin  is  now  being  constructed.     We  are  of  opinion 
that  the  cost  of  this  land  should  not  be  included  in  the  rate  base 
as  of  January  1,  1922  and  we  therefore  find  that  the  rate  base 
as  of  said  date  is  $1,271,747. 

Rates. 

By  the  order,  of  the  Commission,  entered  July  8,  1921,  the 
Commission  held  that  applicant's  rates,  prior  to  said  date,  did 
not  yield  sufficient  revenue  to  pay  operating  expense  and  taxes 
and  provide  for  a  proper  depreciation  reserve  fund  and  a  fair 
return  upon  the  value  of  the  property  devoted  to  public  use.  The 
Commission  also  held,  in  said  order,  that  applicant  was  entitled 
to  $30,000  additional  annual  revenue  and  authorized  the  appli- 
cant to  put  into  effect,  as  of  July  1,  1921,  a  schedule  of  rates 
which,  in  the  opinion  of  the  Commission,  would  yield  the  amount 
of  annual  revenue  to  which  the  Commission  wa*s  of  opinion  the 
applicant  was  entitled.  The  supreme  court  of  appeals  of  this 
state  held  that  applicant  was  entitled  to  additional  revenue  but 
that  the  additional  annual  revenue  should  not  exceed  $20,000. 

The  proceeding  now,  upon  the  amended  and  supplemental 
petition,  is  for  the  purpose  of  adjusting  the  rates  or  the  revenue 
to  which  applicant  was  entitled,  as  of  the  1st  day  of  July,  1921. 
In  order  to  adjust  the  rates  and  revenue  as  of  July  1,  1921,  we 
should  adopt  the  rate  base  or  present  fair  value  of  applicant's 
property  as  of  that  date.  As  we  have  seen  above,  the  additions 
to  said  plant  from  December  1,  1920  to  July  1,  1921,  amounted 
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to  $42,847  and  if  we  add  this  amount  to  the  original  rate  base 
of  $1,150,000  we  have  $1,192,847  as  the  rate  base  as  of  July 
1,  1921.  This  additional  amount  of  $42,847  is  entitled  to  earn 
its  depreciation  and  fair  return,  which  will  amount  to  practical- 
ly $3,400  annually.  From  Exhibit  "A,''  filed  with  Biggs'  evi- 
dence on  January  27,  1922,  it  is  seen  that  the  rates  that  were 
put  into  effect  July  1,  1921  would  have  yielded  a  little  in  excess 
of  $30,000  additional  annual  revenue.  The  supreme  court  held 
that  applicant  was  entitled  to  earn  not  exceeding  $20,000  addi- 
tional revenue  upon  the  valuation  of  $1,160,000.  We  take  it 
that  if  the  court  had  considered  the  additional  $42,870,  it  would 
have  held  that  applicant  should  not  have  been  allowed  an  addi- 
tional annual  amount  to  exceed  $23,400. 

It  appears  from  the  record  that  applicant  put  into  effect,  as 
of  the  1st  day  of  July,  1921,  the  rates  provided  in  said  order, 
of  the  Commission,  entered  July  8,  1921,  and  has  been  charg- 
ing its  consumers  since  that  time  in  accordance  with  said  rates. 
We  are  of  opinion  that  applicant  is  entitled  to  retain,  at  least 
one  half  of  $23,400  out  of  the  additional  revenue  which  appli- 
cant collected,  by  reason  of  said  rates,  for  the  period  from  J\ily 
1,  1921  to  January  1,  1922,  and  that  applicant  should  return  to 
certain  classes  of  its  consumers,  as  hereinafter  provided,  or 
credit  to  them  on  future  bills,  the  amount  in  excess  of  what  ap- 
plicant was  entitled  to  earn  under  the  decision  of  the  supreme 
court  of  appeals  of  this  state,  during  said  period.  It  is  seen 
from  Exhibit  "D,"  with  Biggs'  evidence  as  above  set  out,  that 
applicant  made  additions  to  its  capital  account  each  month  from 
the  1st  day  of  July,  1921,  to  the  1st  day  of  January,  1922.  Ap- 
plicant is  entitled  to  a  return  upon  these  additions  to  capital 
from  the  time  said  additions  became  a  part  of  the  plant  and  were 
put  into  use  for  the  public.  We  will  make  no  attempt  to  figure 
out  just  what  additional  revenue,  each  month,  applicant  would 
be  entitled  to  earn  by  reason  of  these  monthly  additions.  The 
excessive  revenue  earned  by  said  rates,  as  ascertained  by  the 
court,  is  $10,000  a  year  or  $5,000  for  six  months.  If  we  consider 
the  additional  revenue  to  which  applicant  is  entitled  by  reason 
of  the  additions  to  capital  as  of  July  1,  1921,  the  excessive  reve- 
nue would  be  about  $7,000  per  annum  or  $3,500  for  six  months. 
We  are  of  opinion  that  the  excessive  revenue  that  should  be  re- 

P.U.R.19220. 


Digitized  by  VjOOQ IC 


656  WEST  VIRGINIA  PUBLIC  SERVICE  COMMISSION. 

turned  to  the  consumers  for  the  period  from  July  1,  1921  to 
January  1,  1922,  should  be  $3,500. 

[9]  In  making  this  adjustment  applicant  should  not  deduct 
anything  from  the  fire  hydrant  rates  because  it  appears  that, 
under  the  rates  as  provided  in  said  order  of  July  8,  1921,  the 
annual  revenue  from  municipal  fire  hydrants  is  $18,751.28. 
This  is  less  than  10  per  cent  of  the  gross  annual  revenue  of  the 
applicant.  It  is  customary  to  charge  a  greater  rate  or  per  cent- 
age  of  the  total  revenue  for  public  fire  protection  and,  in  this 
respect,  we  refer  to  what  was  said  in  the  opinion  of  the  Com- 
mission in  the  hearing  upon  the  original  application. 

There  should  be  nothing  deducted  from  the  revenue  that  has 
been  derived  from  what  was  heretofore  known  as  "free  water" 
except  a  deduction  should  be  made  in  the  portion  of  the  revenue 
from  free  water  that  was  derived  by  reason  of  increasing  the 
first  block  of  the  meter  rates  as  hereinafter  described.  It  is 
true  that  the  franchise  provides  for  this  free  water  but  the  law 
is  well  settled  in  this  state  that  it  is  discriminatory  to  furnish 
water  free  to  any  consumer.  Charleston  v.  Public  Service  Com- 
mission, 86  W.  Va,  536,  P.U.R.1920F,  823,  103  S.  E.  673. 

There  should  be  nothing  deducted  from  the  revenue  derived 
by  reason  of  the  increase  of  the  last  block  of  the  meter  rates 
from  7J  cents  per  thousand  gallons  to  8  cents  per  thousand  gal- 
lons for  the  reason  that  it  appears  from  the  evidence  in  this 
case  that  it  costs  applicant  approximately  7^  cents  per  thousand 
gallons  to  deliver  this  water  to  its  consumers,  without  allowing 
anything  for  depreciation  reserve  or  a  return  upon  the  value 
of  applicant's  property. 

Applicant's  original  meter  rates  provided  in  the  first  block 
that  the  first  60,000  gallons  per  month  or  $180,000  gallons  per 
quarter,  or  any  part  thereof,  should  be  20  cents  per  thousand 
gallons.  But  in  the  said  order,  entered  July  8,  1921,  said  first 
block  was  divided  and  the  rates  put  into  effect,  by  said  order, 
provide  that  the  first  30,000  gallons  or  less  per  month,  or  90,000 
gallons  or  less  per  quarter,  should  be  25  cents  per  thousand  gal- 
lons and  the  next  30,000  gallons  per  month,  or  90,000  gallons 
per  quarter  or  any  part  thereof,  20  cents  per  thousand  gallons. 
The  reduction  or  refund  hereinabove  provided  should  be  applied 
to  the  revenues  derived  by  reason  of  the  increase  in  the  first 
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block  of  meter  rates,  as  hereinabove  mentioned,  and  made  to  the 
consumers  atfected  by  reason  of  said  change  in  said  meter  rates. 

[10]  From  what  has  been  heretofore  said,  it  is  seen  that  the 
Commission  has  found  that  the  rate  base  or  fair  value  of  appli- 
cant's property,  for  rate-making  purposes,  as  of  January  1, 
1922,  is  $1,271,747.  In  this  amount  is  included  $121,747 
which  has  been  added  to  said  plant  since  November  30,  1920. 
The  record  shows  that  applicant  borrowed  the  money  for  these 
additions  and  that  it  is  paying  8  per  cent  interest  upon  said 
money.  Applicant  insists  that  in  respect  to  the  amount  of  these 
additions  it  is  entitled  to  earn  8  per  cent  return,  in  order  to 
pay  said  interest,  and  2  per  cent  for  a  depreciation  reserve  fund, 
making  a  total  of  10  per  cent  upon  these  additions.  The  Com- 
mission is  of  opinion  that  interest  is  not  an  operating  expense 
and  that  we  can  make  no  allowance  now  in  order  to  take  care  of 
said  excessive  interest. 

The  Commission  is  of  opinion  that  it  should  now  authorize 
applicant  to  put  into  effect  just  and  equitable  rates  as  of  the 
1st  day  of  January,  1922,  and  is  further  of  opinion  that  the 
rates  provided  in  said  order  of  July  8,  1921  are  just  and  rea- 
sonahle,  with  the  exception  of  the  first  block'  of  the  meter  rates 
which  should  be  changed  to  read  as  follows:  "For  the  first  30,- 
000  gallons  or  less  per  month,  or  90,000  gallons  or  less  per 
quarter,  24  cents  per  thousand  gallons."  The  change  in  said 
rates  will  reduce  the  annual  revenue  of  applicant  approximately 
$3,200  below  what  applicant  would  have  received  had  the  rates, 
as  provided  in  said  order  of  July  8,  1921,  remained  in  effect  and 
unaltered.  The  Commission  found  in  the  hearing  on  the  orig- 
inal application  that  by  reason  of  dividing  and  increasing  a 
part  of  the  first  meter  rate  block  from  20  cents  per  thousand 
gallons  to  25  cents  per  thousand  gallons  it  would  produce  $16,- 
000  additional  annual  revenue.  The  reduction  that  we  are  now 
making  is  equivalent  to  one-fifth  of  the  $16,000. 

[11]  It  is  likely  that  applicant  has  been  charging,  since  Jan- 
ury  1,  1922,  the  rates  as  provided  in  the  order  entered  July  8, 
1921,  and  if  this  be  true,  applicant  can  make  the  necessary  ad- 
justments with  the  consumers  that  have  been  affected  by  reason 
of  the  rates  hereinabove  established  as  of  the  1st  day  of  Janu- 
ary, 1922.    The  Commission  has  no  jurisdiction  to  compel  rcp- 
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aration  but  the  rates  and  allowances  herein  authorized  are  per- 
mitted upon  condition  that  applicant  make  the  adjustments 
hereinabove  directed  to  be  made. 

It  appears  that  applicant  is  complying  with  that  portion  of 
the  order  of  July  8,  1921  which  provides  for  the  enlargement 
of  the  capacity  of  its  plant  by  installing  additional  pumping 
units,  mains,  and  Alteration  beds.  We  are  of  opinion  that  the 
applicant  should  comply  with  the  order  of  July  8,  1921  in  this 
respect. 

It  further  appears  that  the  city  of  Huntington  and  many  oth- 
er consumers  of  applicant  are  insisting  that  applicant  remove 
its  intake  from  the  present  location  to  a  location  above  the  mouth 
of  Guyandotte  river.  The  Commission  is  of  opinion  that  this 
should  be  done  although  it  does  not  feel  warranted  in  entering 
an  order  to  that  effect  at  this  time.  It  will  require  something 
over  $200,000  additional  money  to  make  the  additions  and  bet- 
terments as  directed  to  be  made  in  the  order  of  July  8,  1921 
and  it  will  require  about  $140,000  additional  money  to  change 
the  location  of  the  intake.  It  appears  from  the  record  that  all 
the  money  for  these  purposes  will  have  to  be  borrowed  and  that 
it  will  cost  8  per  cent  interest.  These  additional  improvements 
will  not  increase  applicant's  revenue  to  a  very  marked  extent 
and  for  that  reason,  when  the  improvements  are  made, .  appli- 
cant will  be  entitled  to  have  its  rates  adjusted  in  accordance  as 
the  facts  and  circumstances  may  warrant  at  the  time  of  the  com- 
pletion of  said  work. 

An  order  will  be  entered  in  accordance  with  our  oonclufliona 
as  hereinabove  set  forth. 


ARIZONA  OOBPOBATION  COMMISSION. 

BE  TUCSON  GAS,  ELECTBIC  LIGHT  &  POWEB  COMPANY. 

[Docket  No.  714r-E-23,  Decision  No.  1487.1 

Valuation  —  Historical  cost  as  haMa  for  rates. 

1.  The  historical  value  of  gas  and  electric  property  installed  ainoe 
a  compromise  value  eight  years   before  a  rate  proceeding  added    to 
such  compromise  value  was  accepted  as  a  proper  basis  of  rates. 
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ViUiiation  —  OverheadB  —  Payments  to  parent  company  —  Electricity. 

2.  Payments  bj  an  electric  company  to  a  holding  company,  amount- 
ing to  a  percentage  of  all  property  additions,  should  not  be  included 
in  the  valuation  of  the  property  in  excess  of  the  amount  actually  saved 
by  the  utility  by  purchasing  property  through  the  parent  company. 

'Valuation  ^-  Accrued  depredation  —  Replacements  charged  to  m^tn' 
tenance. 

3.  In  considering  accrued  depreciation  as  a  deduction  from  the 
value  of  utility  property,  the  annual  depreciation  reserve  allowance 
ahould  be  less  if  it  has  been  the  policy  of  the  utility  to  charge  re- 
placements, to  the  greatest  possible  extent,  to  current  maintenance 
accoimt. 

Depreciation  -^  Reserve  —  Interest  ^  Use  of  funds. 

4.  A  moderate  portion  of  the  depreciation  reserve  should  be  car- 
ried as  assets  which  can  be  immediately  converted  into  cash  and  proper 
compensation  should  be  made  for  the  use  of  the  remainder  reinvested 
in  property  by  carr3ring  as  a  deduction  from  the  gross  income  a  portion 
of  the  annual  charge  to  such  fund  equal  to  5  per  cent  of  the  difference 
between    the    balance   in    the    depreciation   reserve   account   and    the 

balance  in  the  fund. 

Return  —  Amount  —  Goa  and  electricity. 

6.  A  return  of  0  per  cent  of  the  value  of  a  gas  and  electric  plant 
found  for  rate-making  purposes  may  be  accepted  as  a  measure  of 
reasonableness  of  net  operating  revenues  without  prejudicing  rates 
on  the  one  hand  and  without  discouragig  enterprise  or  placing  re- 
strictions in  the  matter  of  securing  new  capital  on  the  other. 

JBefum  ^  Reasonableness  as  a  whole  —  Oas  and  electric  depart^ 
ments. 

6.  The  gas  and  electric  departments  of  a  combined  utility  may 
be  consolidated  for  the  purpose  of  fixing  return  when  it  appears  that 
there  is  no  way  to  make  the  gas  department  earn  its  full  return. 

Return  —  Operating  eocpenses  —  Special  depreciation  fund, 

7.  A  public  utility  company  should  not  be  allowed  as  an  operating 
expense  amounts  credited  to  a  fund  for  depreciation  of  automobiles 
when  the  general  depreciation  reserve  uses  as  a  basis  for  calculation 
a  figure  which  includes  the  investment  in  automobiles. 

Return  —  Operating  expenses  —  Insurance  reserve. 

8.  The  charging  of  a  percentage  of  total  operating  revenues  for 
the  purpose  of  creating  a  liability  insurance  reserve  is  not  good 
practice,  since  in  such  a  case  experience  does  not  serve  as  a  guide 
for  determining  the  amount  which  should  be  reserved;  but  in  account- 
ing for  this  item  it  must  be  assumed  that  commercial  rates  for  in- 
surance will  not  be  exceeded. 

Return  —  Operating  expenses  —  Payment  to  parent  companies. 

0.  Compensation  to  a  parent  company  for  the  supervision  it  exer- 
cises over  the  operations  of  a  subsidiary  must  be  supported  not  with 
generalities,  but  exclusively  in  terms  of  the  cost  to  the  parent  com- 
pany, or  the  value  to  the  subsidiary,  of  actual  services  rendered. 
P.U.R.1922C. 
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Jtehim  — •  Operating  expenses  —  Federal  inanne  tax. 

10.  Federal  income  tax  is  not  an  operating  expense  but  a  deduction 
from  gross  income. 

Rates  —  Reasonableness  —  AhUity  to  pay* 

11.  It  was  held  to  be  against  public  interest  to  materially  increase 
rates  for  power  delivered  to  an  irrigation  company  when  an  increase 
might  result  in  the  failure  of  the  project,  but  it  was  also  held  that 
there  was  no  basis  for  acceding  to  an  application  for  lower  rates  for 
this  service. 

Valuation  —  Comhined  utility  —  Advances  to  other  departments  — 
Paving. 

12.  Money  advanced  by  a  lighting  company  under  the  terms  of  a 
contract  guaranteeing '  paving  expense  of  a  street  railway  company 
under  the  same  ownership  should  not  be  capitalized  and  made  a  part 
of  the  rate  base. 

Return  —  €>perating  expenses  —  Contingencies, 

13.  A  sufficient  margin  should  be  allowed  in  adjusting  rates  to 
meet  increases  that  are  likely  to  be  made  in  taxes,  necessary  increases 
that  may  occur  in  amortizing  Commission  expenses,  fixed  charges 
on  certain  equipment,  expenditures  made  subsequent  to  the  date  of 
investigation,  and  other  items  none  of  which  are  large  amounts  or 
amounts  that  can  be  ascertained,  but  none  of  which  may  be  omitted. 

[April  13,  1922.] 

Investigation  of  the  rates,  rules,  regulations,  and  service  of 
a  gas  and  electric  company;  new  rates  authorized  and  rules 
regarding  depreciation  reserve  established. 

Appearances:  James  R.  Dunseath,  J.  J.  O'Dowd,  and  John 
C.  Haines,  of  Tucson,  Arizona,  appearing  for  the  Chamber  of 
Commerce  of  Tucson;  Ben  C.  Hill,  City  Attorney,  Tucson, 
Arizona,  appearing  for  the  City  of  Tucson;  ^rank  E.  Curley, 
Attorney,  and  Frank  E.  Eiissell,  Manager  of  Tucson,  Arizona, 
and  John  D,  Bowles,  Chief  Engineer,  of  New  York  City,  aiq)ear- 
ing  for  the  respondent  company ;  Ben  Ferguson,  Engineer,  and 
H.  M.  Berry,  Auditor,  of  Phoenix,  Arizona,  appearing  for  the 
Commission, 

BettSy  Commissioner :  The  issues  for  disposal  in  this  opinion 
and  order  are  established  and  defined  in  the  following  citation: 

"Tucson  Gas,  Electric  Light  &  Power  Company  was  granted 
authority  to  apply  a  surcharge  of  22  per  cent  to  gas  and  electric 
bills  with  certain  specified  exceptions  in  our  order  in  Docket 
No.  512  with  the  understanding  that  as  operating  conditions 
improved   the  surcharge  would   be   diminished   or  eliminated 
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entirely,  as  conditions  seemed  to  warrant.  In  this  case,  pur- 
suant to  a  formal  notice  of  investigation,  issued  October  30, 
1919,  the  suflBciency  of  the  revenue  of  the  Tucson  Gas,  Electric 
Light  &  Power  Company  was  carefully  checked  and  in  an 
opinion  and  order  herein,  dated  November  29,  1920,  we  stated: 

"  'Company's  operation  subsequent  to  the  hearing  has  been 
5uch  that,  we  have  not  deemed  the  record  therein  made  sufficient 
to  serve  as  a  basis  for  an  order  either  suspending  the  surcharge 
or  confirming  it  and  making  it  a  part  of  company's  established 
rate  structure.' 

"However,  we  did  suspend  the  surcharge  aa  applying  to  mini- 
mum bills.  It  is  common  knowledge  that  the  costs  of  labor,  ma- 
terials and  fuel  have  decreased  materially  since  the  date  of 
our  most  recent  investigation.  Specific  information  has  been 
filed  with  us  of  such  a  nature  as  to  cause  us  to  believe  that  the 
sufficiency  of  company's  revenues  should  again  be  checked  and 
the  fairness  of  the  surcharge  again  be  made  subject  of  review. 

"It  also  appears  that  important  contracts  between  the  com- 
pany and  certain  of  its  power  consumers  are  about  to  expire, 
the  terms  of  renewal  of  which  will  have  considerable  bearing 
upon  other  rates. 

"For  the  purpose  of  reviewing  the  rates,  rules,  regulations, 
service,  contracts,  economies  of  operations  of  Tucson  Gas,  Elec- 
tric Light  and  Power  Company  and  all  other  matters  incident 
thereto  which  may  properly  be  subject  to  the  Commission's 
jurisdiction,  an  investigation  will  be  made  by  the  Commission 
and  such  order  or  orders  entered  as  may  be  deemed  proper. 

"Notice  is  hereby  given  to  all  parties  concerned  and  it  is 
hereby  ordered:  That  hearing  will  be  had  in  the  above  entitled 
cause  at  the  Court  House,  Tucson,  Arizona,  on  Tuesday,  October 
25th,  at  10  A.  M." 

Responsive  to  the  terms  of  the  citation  and  to  various  notices 
of  postponement  of  hearing,  all  of  which  were  served  by  the 
Commission  on  parties  in  interest,  hearing  was  had  at  Tucson 
Xovember  25,  1921,  and  further  hearing  in  Phoenix,  December 
10,  1921. 

Certain  of  the  parties  having,  a  direct  or  collateral  interest 
in  the  proceedings  may  be  identified  as  follows : 

Federal  Light  &  Traction  Company,  hereinafter  referred  to 
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as  the  "Federal  Company,"  is  a  company  having  general  offices 
in  New  York,  which  acts  as  a  holding  company  for  various 
public  utilities,  among  which  are  included,  through  stock  owner- 
ship, the  Tucson  Gas,  Electric  Light  &  Power  Company  and  the 
Tucson  Rapid  Transit  Company ; 

Tucson  Gas,  Electric  Light  &  Power  Company,  hereinafter 
referred  to  as  the  "Light  Company,"  is  a  company  engaged  in 
the  production  and  sale  of  gas  and  electricity  in  Tucson  and 
vicinity; 

Tucson  Rapid  Transit  Company,  hereinafter  referred  to  ay 
the  "Street  Car  Company,"  is  a  company  organized  to  operate 
street  cars  in  Tucson.    At  present  it  is  in  receivership; 

Reference  to  the  city  of  Tucson,  hereinafter  referred  to  as 
the  "City,"  is  imderstood  to  mean  the  municipal  government  of 
Tucson ; 

Reference  herein  to  the  Tucson  Farms  Company,  hereinafter 
referred  to  as  the  'Tarms  Company,"  is  understood  to  mean 
the  Tucson  Farms  Company,  a  corporation  dealing  in  land  to- 
gether with  its  subsidiary,  the  Tucson  Irrigation  Company,  a 
public  utility  supplying  water  for  irrigating  part  of  the  land  of 
the  Tucson  Farms  Company,  also  various  mutual  water  com- 
panies dominated  by  the  Tucson  Farms  Company  supplying  the 
remainder  of  the  project  with  water  for  irrigation. 

Reference  was  had  to  several  cases  heretofore  had  before  the 
Commission  involving  the  rates  and  affairs  of  the  Light  Com- 
pany and  these  records,  together  with  the  sworn  annual  reports 
of  the  Light  Company  will  be  considered  as  part  of  the  record 
herein  in  so  far  as  the  same  are  material  to  the  issues  now  be- 
fore us. 

The  record  in  this  case  contains  no  recent  appraisal  of  the 
Light  Company's  property  but  witnesses  for  the  company  and 
for  the  Commission  in  giving  evidence  tending  to  show  the 
sufficiency  or  extent  of  the  Light  Company's  revenues  referred 
to  various  valuations  made  in  former  proceedings  so  that  we  may 
now  analyze  such  testimony  preliminary  to  reaching  conclusions 
concerning  the  amount  of  n^  operating  revenue  which  in  our 
judgment  this  company  may  earn  without  exceeding  reasonable 
limits. 

In  A.  C.  0,  Docket  No.  4,  engineers  for  the  Light  Company 
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and  for  the  Commission  appraised  the  property  of  the  Light 
Company  and  agreed  upon  the  value  new  and  the  value  less 
depreciation  of  the  physical  property  in  place  as  of  October  1, 
1912.  The  agreement  between  the  engineers  did  not  extend 
to  include  the  value  of  items  other  than  those  inventoried,  but 
the  Commission,  after  making  due  allowance  for  working  capital, 
for  equipment  not  used  in  the  actual  business  for  overheads  and 
intangibles  and  for  estimated  additions,  found  values  for  rate- 
making  purposes  of  the  electric  and  the  gas  property  in  the 
amounts  respectively  of  $286,176  and  $95,363  notwithstanding 
Company's  claim  for  a  value  including  numerous  additional  in- 
tangibles of  a  depreciated  value  of  $476,778  electric  and  $172,- 
790,  gas. 

The  Light  Company  commenced  action  in  the  state  courts 
against  the  valuation  fixed  by  the  Commission  and  the  rates  re- 
sulting from  such  valuation,  A  controversy  also  arose  between 
the  City  and  the  Light  Company  concerning  payment  for  street 
paving  and  for  installation  of  a  municipal  ornamental  lighting 
system  and  other  matters  not  directly  of  interest  to  the  Commis- 
sion, the  result  being  that  effective  January  31,  1914,  an  agree- 
ment wajs  reached  between  the  Light  Company  and  the  City  com- 
posing the  differences  between  the  various  parties  interested,  by 
establishing  a  schedule  of  rates  lower  than  the  existing  schedule 
but  higher  than  the  Commission's  schedule  by  agreeing  that  the 
\alue  of  the  Light  Company's  property  was  $400,000  electric, 
and  $125,000  gas,  or  a  total  of  $525,000  as  of  January  31, 
1914,  by  establishing  a  basis  for  paving,  street  light  installation, 
etc.,  and  thereby  terminating  the  litigation  over  the  Commission 
decision  in  Docket  No.  4, 

The  evidence  shows  the  relation  between  the  original  appraisal 
and  the  agreed  value  as  follows:     [Table  omitted.] 

In  the  evidence  herein  the  Light  Company's  witnesses  sub- 
mitted testimony  tending  to  show  that  the  working  capital  re- 
quirements are  very  materially  greater  now  than  they 'were  in 
1912  or  in  1914.  The  Commission's  witnesses  called  attention 
to  the  large  adjusting  item  between  the  Commission's  original 
appraisal  and  the  compromise  value  stating  that  same  is  more 
than  sufficient  to  compensate  for  such  increased  requirements. 
The  Light  Company's  witnesses  also  offered  testimony  comparing 
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the  actual  cost  of"  the  older  equipment  with  the  present  cost  of 
such  equipment.  The  Chamber  of  Commerce  offered  testimony 
tending  to  show  that  a  reappraisal  of  the  teal  estate  used  by 
the  Light  Company  in  its  operations  does  not  differ  materially 
from  the  amounts  fixed  by  the  appraisers  in  1912.  Notwith- 
standing these  comments  upon  valuation  there  seemed  to  be  no 
claim  for  a  valuation  based  Aipon  any  theory  other  than  to  use 
the  value  agreed  upon  in  1914  with  the  cost  of  additions  to  date. 

[1]  Although  there  still  seems  to  be  considerable  diversity 
in  the  methods  employed  by  courts  and  Commissions  in  adjudicat- 
ing claims  based  upon  inflated  prices  of  materials  and  equipment 
we  believe  that  the  tendency  is  toward  using  historical  costs  as 
a  basis  for  rates,  and  properly  so.  In  the  case  before  us,  since 
a  very  considerable  portion  of  the  investment  was  installed  dur- 
ing the  period  of  rising  and  high  prices  in  amounts  fully  of 
record  and  since  the  engineers  appearing  before  us  in  the  case 
seem  to  be  agreed  that  the  compromise  value  is  a  consenrative 
basis  to  use  as  a  starting  point  for  determining  the  historical 
value  of  the  property,  we  will  accept  the  method,  but  with  the 
figures  properly  modified,  for  the  purposes  of  this  case.  The 
figures  are  as  follows:     [Table  omitted.] 

[2]  We  may  comment  at  this  time  on  an  arrangement  shown 
to  exist  between  the  Light  Company  and  the  Federal  Company 
whereby  the  former  is  charged  and  the  latter  credited  10  per 
cent  of  the  cost  of  all  property  additions.  Considerable  testi- 
mony was  presented  by  the  Light  Company  in  an  effort  to 
justify  the  arrangement  upon  the  grounds  of  ultimate  economy. 
It  was  stated  that  more  favorable  contracts  can  be  secured  by 
the  Federal  Company  for  purchase  of  machinery  and  materials 
because  such  purchases  are  consolidated  for  the  various  sub- 
sidiary companies,  also  that  the  requirements  of  the  subsidiaries 
for  the  supervisory  service  of  engineers,  attorneys,  and  account- 
ants is  met  by  the  employment  of  one  staff  of  the  Federal  Com- 
pany. 

We  tried  earnestly  but  without  success  to  eliminate  generalities 
and  to  find  out  just  how  much  and  in  just  what  ways,  if  any,  the 
Light  Company  benefits  by  the  arrangement.  We  found  no 
instance  of  gratuitous  service  performed  by  any  Federal  Com- 
pany employee  for  the  Light  Company.     No  specific  example 
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is  cited  to  show  that  power  plant  equipment  has  been  purchased 
at  better  prices  than  the  Light  Company  could  have  obtained, 
or  that  more  vision  was  shown  in  anticipating  rising  prices 
than  was  displayed  by  the  average  local  company  that  takes  care 
of  its  own  purchases.  The  Federal  Company  did  not  respond 
to  our  request  for  a  statement  of  its  payroll  and  expense  so  that 
we  would  know  what  sort  of  an  organization  the  Light  Company 
is  required  to  help  maintain.  The  one  item  of  record  tending 
to  support  the  claim  is  a  contract  which  the  Federal  Company 
has  made  covering  the  purchase  of  meters,  transformers,  lamps, 
etc.,  for  all  its  subsidiaries  at  prices  below  those  which  would 
be  available  to  a  purchaser  with  smaller  requirements.  Re- 
ported costs  of  electric  meters  and  transformers  respectively 
January  1,  1914,  to  August  81,  1921,  are  as  follows:  Meters 
$31,697.86,  transformers  $21,255.63.  Our  accounting  classifica-v 
tions  do  not  provide  for  segregating  the  cost  of  labor  and  ma- 
terials. Transformers  and  meters  installed  during  January, 
1914,  are  also  included,  but  to  err  towards  liberality,  we  will 
Assume  a  15  per  cent  discount  on  the  entire  amount  which  would 
be  $9,345  that  in  our  opinion  might  fairly  be  retained  for  rate- 
making  purposes.  The  remainder  of  the  10  per  cent  construc- 
tion charge  under  consideration  amounting  to  $44,221.13  electric 
and  $6,614.58  gas,  should  be  deducted  from  the  book  additions 
to  arrive  at  a  basis  for  figuring  the  fair  net  earnings. 

[3]  There  was  a  difference  of  opinion  as  to  whether  any  de- 
duction should  be  made  from  the  value  on  account  of  deprecia- 
tion. The  Light  Company  takes  the  position  that  no  deduction 
from  the  rate  base  should  be  made.  The  Commission's  witnesses 
calculated  depreciation  at  the  rate  of  4  per  cent,  deducting  the 
accrued  balance  at  the  end  of  each  year  to  serve  as  the  rate  base 
for  that  year.  We  hold  it  to.be  self-evident  that  nearly  any 
item  of  property  used  by  a  utility  begins  to  deteriorate  from 
the  day  it  is  installed  and  continues  to  deteriorate  until  it  wears 
out  and  is  scrapped  or  until  it  becomes  unduly  expensive  to 
maintain  and  for  that  reason  is  retired.  Whether  its  efficiency 
diminishes  during  the  process  depends  upon  individual  circum- 
stances and  whether  its  value  grows  less  for  rate-making  purposes 
is  debatable  and  depends  upon  view-point.  The  investment 
charge  it  represents,  however,  does  not  grow  less  and  save  in 
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certain  exceptional  cases  the  investment  may  not  be  diminished 
in  arriving  at  a  rate  base  without,  in  effect,  causing  confiscation 
of  the  property  of  the  investors.  The  commonest  exceptional 
case  referred  to  is  that  in  which  insufficient  money  is  spent  to 
properly  maintain  the  property  thereby  making  funds  available 
for  dividends  or  other  disbursements.  In  such  a  case  the  de- 
ferred maintenance  msfy  properly  be  deductible  as  accrued  de- 
preciation and  is  commonly  so  deducted  by  appraisers.  The 
accumulation  of  a  reserve  to  meet  replacements  of  property  hav- 
ing a  life  of  more  than  one  year  has  been  found  etxpedient.  It 
is  clear  that  a  company  might  charge  the  cost  of  replacements 
of  every  nature  including  trivial  repairs  to  the  depreciation  re- 
serve, thereby  relieving  the  expense  of  maintenance  very  con- 
siderably or  it  might  charge  the  cost  of  all  replacements  to 
operating  expense  as  the  replacements  occurred,  thereby  eliminat- 
ing the  necessity  for  any  depreciation  reserva  Modem  account- 
ing, as  exemplified  by  recommendations  in  the  publication  of 
the  National  Electric  Light  Association,  dictates  a  middle  course 
in  which  minor  repairs  are  charged  to  maintenance,  and  replace- 
ments "incident  to  important  retirements  of  buildings,  or  large 
sections  of  continuous  structures,  like  electric  lines,  or  of  defi- 
nitely identifiable  units  of  plant  or  equipment*  are  charged  to 
depreciation  reserve.  The  policy  of  this  particular  company 
can  be  determined  by  referring  to  its  depreciation  reserve  account 
for  the  past  several  years,  which  appears  as  follows:  [Table 
omitted.] 

It  is  true^that  additions  to  plant  costing  a  relatively  large 
amount  of  money  have  been  made  since  1916.  It  is  equally 
true  that  the  property  now  operated  by  Tucson  Gas,  Electric 
Light  &  Power  Company  has  been  used  for  some  thirty  years 
and  that  many  replacements  must  have  been  made  and  probably 
alt  the  original  plant  retired.  Among  other  untoward  events, 
the  record  mentions  a  disastrous  fire  and  a  serious  engine  failure. 

We  can  only  conclude  from  the  foregoing  statement  that  it  is 
the  policy  of  the  Light  Company  to  charge  replacements  to  the 
greatest  possible  extent  to  current  maintenance  accounts,  and 
we  are,  therefore,  of  the  opinion  that  the  annual  depreciation 
reserve  allowance  should  be  modified  and  reduced. 

The  Light  Company  has  no  depreciation  reserve  fund.    Dur- 
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ing  the  period  from  January  1,  1914  to  August  31,  1921,  prop- 
erty and  plant  additions  of  $661,203.67  are  reported,  and  during 
the  same  period  no  issue  of  stock  or  bonds  was  authorized.  The 
relation  between  accounts  and  bills  payable  and  receivable  and 
intercompany  accounts  of  the  Light  Company  is  such  is  to  show 
that  total  disbursements  must  have  been  made  from  the  treasury 
directly  or  indirectly  on  construction  accounts  in  a  total  amoxmt 
to  August  31, 1921,  comparable  with  the  balance  in  the  deprecia- 
tion reserve  on  that  data  The  Light  Company's  dividend  record 
is  as  follows: 

Capital  Stock, 


No.  of 

Shares 

Authorized. 

Par 
Value. 

Total    par 

value 
Authorized. 

Total 

Amount 

Issued   and 

Outstamding. 

Preferred  Stock 

Common  Stock 

1000 
4000 

$100.00 
100.00 

$100,000.00 
400,000.00 

$22,500.00 
317,500.00 

Total  

5000 

$500,000.00 

$340,000.00 

Note. — Above  table  reported  as  of  December  31,  1014,  remains  unchanged 
during  the  period  covered  bj  the  reports  December  31,  1014,  to  December  31, 
1920. 

Dividends  Declared, 


Preferred  Stock. 

Common  Stock. 

Total 

Rate. 

Amount. 

Rate. 

Amount. 

Dividends. 

1<>14     

110% 
5 
5 

'n 

6 

7i 

$2,250.00 
1,126.00 
1,125.00 

'1,687.50 
1,125.00 
1,687.50 

9% 

8 

8 

16 

12i 

12 

$28,576.00 
25,400.00 
25,400.00 

47,'625.66 
39,687.50 
38,100.00 

$30,825.00 

1915     

26,525.00 

1916    

26,625.00 

1917     

1918 

49,312.50 

1919    

40,812.50 

1920    

39,787.50 

Totals   

$9,000.00 

$204,787.50 

$213,787.50 

1 6%  was  paid  for  year  1914 — 2^%  for  year  1912  and  2ji%  for  year  1913. 

From  the  foregoing  it  is  evident  that  for  all  practical  purposes 

it  may  be  stated  that  the  money  representing  the  depreciation 

reser\'e,  as  charged  from  operating  earnings  month  by  month, 

has  been  invested  in  property.    We  quote  company's  witness  in 

this  connection:     (Transcript  Page  241)     ^We  are  putting  that 

back  into  the  property.    As  we  are  using  it  for  our  own  business 

it  means  we  are  probably  getting  it  at  a  lower  interest  rate  or  no 

interest  rate — ^may  get  it  for  nothing." 

[4]  The  company  displays  a  certain  lack  of  consistency  in 
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asking  for  a  full  rate  of  return  on  the  money  which  it  invests 
in  its  business,  denying  at  the  same  time  the  right  of  the  con- 
sumer to  any  return  whatever  on  the  money  which  the  consumer 
invests  in  the  same  property.  If  occasion  demanded  a  sudden 
need  for  funds  to  replace  some  expensive  piece  of  machinery, 
imder  the  present  mode  of  financing,  the  company  would  have 
to  borrow  the  money  or  employ  its  credit.  We  believe  that  a 
moderate  portion  of  the  reserve  should  be  carried  as  assets  which 
could  be  immediately  converted  to  cash  and  that  proper  compen- 
sation should  be  made  for  the  use  of  the  remainder  as  far  as  the 
TSite  adjustment  is  concerned. 

A  5  per  cent  sinking  fund  established  to  the  full  amount  of 
depreciation  reserve  credits,  but  with  charges  to  the  reserve 
deducted  as  they  were  actually  deducted  would  have  accrued 
interest  to  the  amount  of  $45,000  as  of  August  31,  1921.  This 
is  a  measure  of  the  worth  of  the  reserve  to  the  consumers.  The 
worth  to  the  Light  Company  is  the  rate  which  it  would  have  had 
to  pay  for  borrowed  money  and  which  at  the  beginning  of  the 
period  was  6  or  7  per  cent  and  now  is  alleged  to  be  9  per  cent 
or  mora  We  will  not  require  the  company  to  restore  the  de- 
preciation reserve  as  a  fund  because  it  is  better  employed  in  its 
present  form.  We  will  require  that  additions  to  the  reserve 
made  subsequent  to  the  effective  date  of  the  order  herein  diall  be 
covered  by  deposits  made  to  a  fund  for  the  period  necessary  to 
permit  such  fund  to  grow  to  reasonable  proportions,  and  we  will 
require  that  a  portion  of  the  annual  charge  to  such  fund  equal 
to  5  per  cent  of  the  difference  between  the  balance  in  the  depre- 
ciation reserve  account  and  the  balance  in  the  fund  shall  be 
carried  as  a  deduction  from  the  Light  Company's  gross  income 
and  shall  not  be  considered  as  an  item  of  expense  for  rate 
making. 

The  Light  Company  has  submitted  a  statement  purporting  to 
show  the  status  of  construction  on  August  31,  1921.  This  state- 
ment shows  authority  for  the  expenditure  of  $50,799.14  of  which 
$18,305.19  was  charged  to  capital  up  to  August  31,  1921,  leaving 
the  estimated  amount  $33,574.63  yet  to  go  into  capital  additions 
to  gas  property.  The  amount  already  charged  to  capital  to 
August  31,  1921  is  included  in  our  figures  for  additions  to 
property.    Keviewing  the  items  for  which  expenditures  of  money 
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is  alleged  to  be  authorized,  it  is  noted  that  some  of  it  will  serve 
to  enlarge  the  capacity  of  the  gas  generating  station  and  a  con- 
siderable portion  of  it  will  be  used  to  increase  the  capacity  of 
certain  gas  mains  and  constitutes  a  replacement.  Nothing  is 
said  in  this  statement  concerning  any  credits  to  construction 
accounts  arising  from  the  retirement  of  any  equipment  which 
the  items  in  question  will  replace.  A  similar  statement  prepared 
with  reference  to  the  status  of  construction  of  the  electric  de- 
partment shows  authorities  to  the  amount  of  $33,748.68  which 
the  Light  Company  states  will  be  added  to  electric  property 
accounts.  The  Federal  Company,  which  authorized  these  ex- 
penditures, has  excellent  facilities  for  keeping  in  touch  with  the 
needs  of  the  local  company  and  we  assume  that  if  the  expen- 
ditures are  made  they  will  have  been  fully  justified  by  prospec- 
tive increases  in  revenues.  This  statement  applies  to  equipment 
which  produces  revenue  directly,  such  as  distribution  lines,  to 
expenditures  for  plant  equipment  to  increase  the  eflSciency  of 
operation  or  permit  of  a  larger  output  or  both. 

From  the  considerations  presented  in  the  foregoing  we  find 
the  value  of  the  electric  department  of  Tucson  Gas,  Electric 
Light,  and  Power  Company  to  be  the  amount  of  $943,500.00 
as  of  August  31,  1921  for  rate-making  purposes  and,  similarly, 
the  value  of  the  gas  property  to  be  $188,100.  We  find  the 
amounts  of  $18,900  and  $3,800  to  be  adequate  as  annual  charges 
to  the  operating  expenses  of  the  electric  department  and  gas 
department  respectively  on  account  of  the  annual  depreciation 
charge  and  we  find  further  that  not  to  exceed  2  per  cent  of  the 
cost  of  equipment  added  subsequent  to  August  31,  1921  may  be 
added  to  the  depreciation  reserve  charge  in  the  amounts  estab- 
lished in  the  foregoing. 

[5,  6]  The  testimony  concerning  rate  of  return  was  brief  and 
of  a  general  nature  only.  The  annual  reports  of  the  Light  Com- 
pany show  that  there  are  bonds  outstanding  in  the  par  value  of 
$270,000  bearing  6  per  cent,  and  additional  bonds  in  the  par 
value  of  $35,000  bearing  7  per  cent.  There  is  also  preferred 
stock  outstanding  of  a  par  value  of  $22,500  authorized  to  pay 
not  to  exceed  5  per  cent.  The  rate  of  interest  on  the  portion  of 
the  Light  Company's  investment  evidenced  by  accounts  payable 
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to  the  Federal  Company  was  not  ascertained,  but  from  the  fore- 
going it  is  observed  that  the  average  cost  of 'money  used  in 
financing  the  Light  Company  must  be  considerably  less  than 
the  prevailing  rate  paid  by  similar  public  utilities  for  money 
secured  in  the  market  at  the  present  time.  We  found  8  per  cent 
to  be  a  reasonable  rate  of  return  in  our  order  in  Docket  No.  4 
issued  in  1912  and  stated  that  an  earning  rate  of  10  per  cent 
might  be  reached  before  a  rate  adjustment  would  be  in  order. 
These  percentages  have  been  confirmed  from  time  to  time  as 
orders  have  issued  in. connection  with  the  rates  of  the  Light 
Company  and  all  these  matters  should  be  considered  in  estab- 
lishing the  rate  which  may  be  earned  under  existing  conditions. 
We  are  of  the  opinion  that  9  per  cent  of  the  value  found  for 
rate-making  purposes  may  be  accepted  as  a  measure  of  reasonable- 
ness of  net  operating  revenues  without  prejudicing  rates  on  one 
hand,  and  without  discouraging  enterprise  or  placing  restrictions 
in  the  matter  of  securing  new  capital  on  the  other.  We  may 
add  without  attempting  to  dictate  the  policy  of  future  Com- 
missions in  any  respect  that  we  believe  further  rate  adjustments 
should  be  withheld  until  the  Light  Company  has  reached  an 
earning  rate  of  11  per  cent  unless  some  change  in  the  money 
market  imposes  other  requirements.  In  recent  cases  involving 
two  kinds  of  utility  service  by  one  utility  one  of  which  varieties 
could  not  be  made  remunerative  under  any  possible  schedule 
of  rates  we  have  adopted  the  plan  of  permitting  the  allowable 
net  revenues  to  be  combined  to  a  total  sufficient  to  constitute  a 
fair  return  upon  the  combined  values  of  the  properties,  a  plan 
which  however  much  it  may  be  at  variance  from  numerous  rate 
making  theories  seems  to  be  the  only  alternative  to  permitting 
the  utility  to  discontinue  the  unprofitable  branch  of  its  business. 
Notwithstanding  the  conservative  basis  adopted  by  the  Light 
Company  for  apportioning  joint  expense  it  seems  that  due  to 
causes  beyond  the  Company's  control  there  is  no  way  at  present 
to  make  the  gas  department  earn  its  full  return,  and  we  have, 
therefore,  consolidated  the  two  departments  for  rate-making  pur- 
poses. Summarizing,  we  find  annual  revenue  requirements  on 
account  of  depreciation  reserve  charge  and  net  operating  revenue 
based  on  figures  of  August  31,  1921,  to  be  as  follows: 
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Electric.     ^        Gas. 

Total. 

Annual  depreciation 

$18,900 
85.000 

$3,800 
16,900 

$22,700 

Reserve  charge    

Allowable  net  revenue 

101,900 

Total 

$103,900 

$20,700 

$124,600 

It  now  becomes  necessary  to  review  the  evidence  tending  to 
ehow  what  the  operating  expenses  are  likely  to  be,  a  process 
which  is  attended  with  more  than  the  usual  difficulty  in  this 
particular  case.  A  summary  of  actual  operating  expense  as 
reported  by  the  company  to  the  Commission  for  the  period 
January  1,  1917,  to  August  31,  1921,  appears  as  follows: 
[Statement  omitted.] 

Witnesses  supplied  the  detailed  figures  supporting  the  items 
in  the  foregoing  summary,  particular  reference  being  had  to  the 
items  of  fuel  oil  cost,  certain  reserve  charges  and  certain  general 
expense  items  which  we  will  consider  in  the  order  enumerated. 

We  will  not  burden  this  report  with  a  statement  showing  the 
numerous  changes  and  rapid  fluctuations  of  fuel  oil  and  gas  oil 
prices  quoted  by  operators  in  the  mid-continent  and  the  Cali- 
fornia fields.  It  is  sufficient  to  say  that  the  price  of  oil  rose 
rapidly,  commencing  in  1917,  and  that  the  Light  Company 
could  purchase  oil  to  the  best  advantage  first  in  one  field  and 
then  in  the  other  as  prices  rose  and  declined  or  as  changes  in 
freight  rates  affected  the  situation.  We  know  that  oil  reached 
a  maximum  in  the  early  part  of  1921 ;  that  it  has  declined  since 
that  time  and  that  we  have  no  information  to  base  a  conclusion 
concerning  the  turn  it  may  take  in  the  future.  The  information 
of  principal  interest  presented  to  us  concerns  operating  efficiencies 
rather  than  the  actual  cost  of  oil. 

It  is  shown  that  a  Diesel  engine  was  installed  in  the  latter 
part  of  1919,  and  another  installed  in  the  early  part  of  1921, 
each  of  a  capacity  of  approximately  300  kilowatts,  which  were  no 
doubt  intended  to  and  will  relieve  the  operation  of  the  steam 
plant  to  a  considerable  extent.  The  Commission's  witnesses 
compiled  a  table  showing  that  if  the  plant  had  been  operated 
entirely  by  Diesel  engines  for  the  year  ending  August  31,  1921, 
the  saving  in  the  cost  of  fuel,  figured  at  the  price  of  the  fuel  as 
of  August  31,  1921,  would  have  amounted  to  $43,000.  The 
figure  is  hypothetical  and  assumes  no  steam  operation.     The 
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winter  peak  load  of  1920  is  not  stated  in  the  record,  but  in  1921 
it  was  observed  to  exceed  considerably  the  capacity  of  the  Diesels 
for  two  hours  or  more  each  evei^ing  for  five  or  six  evenings  a 
week.  Based  on  the  output  of  the  year  ending  August  31, 1921, 
and  accounting  fully  for  steam  operation  during  peak  hours  and 
boiler  standby  service,  the  annual  saving  in  fuel  at  prices  of 
August  31,  1921  should  be  not  less  than  $25,000. 

In  connection  with  the  comments  on  the  probable  economy  that 
will  result  in  the  operation  of  the  new  Diesel  engines  we  quote 
the  following  testimony:     (Transcript,  page  127.) 

"A.  We  endeavor  to  carry  every  available  kilowatt  of  the  oil 
engines  before  cutting  in  the  steam  plant,  for  economical  reasons." 

(Transcript,  page  144.) 

"Q.  You  think  it  won't  be  profitable  and  advisable  to  add 
another  Diesel  engine  for  the  purpose  of  reducing  the  steam  en- 
gine operation? 

"A.  It  probably  would,  but  that  is  purely  a  question  of 
financing." 

Whether  the  saving  indicated  in  the  report  prepared  by  the 
Commission's  witnesses  will  be  borne  out  in  practice  or  not,  it  is 
evident  that  there  are  now  two  Diesel  engines  available  to  supply 
power  which  heretofore  must  have  been  supplied  by  steam.  We 
know  the  relative  efficiencies  of  the  two  types  of  apparatus  and 
we  believe  that  we  are  at  liberty  to  assume  that  there  will  be 
a  very  material  saving,  and,  in  fact,  there  must  be  a  saving  to 
justify  the  heavy  expenditures  of  money  upon  which  the  Light 
Company  asks  to  earn  its  rate  of  return. 

The  saving  in  the  cost  of  oil  for  making  gas  due  to  the  differ- 
ence between  the  price  of  oil  as  of  August  31,  1921,  and  the 
average  price  for  the  period  is  $4,500. 

The  Light  Company,  presumably  in  an  attempt  to  equalize 
its  operating  expenses  as  much  as  possible,  has  established  more 
than  the  usual  number  of  operating  expense  reserve  accounts. 
Without  questioning  the  propriety  of  this  method  of  accounting 
we  note  that  two  of  the  reserves  exist  in  amounts  and  are  based 
upon  conditions  such  as  to  preclude  their  inclusion  in  the  expense 
accounts  for  rate-making  purposes. 

[7]  An  account  for  depreciation  of  automobiles  has  been  estab- 
lished notwithstanding  that  the  general  depreciation  reser\'e  uses 
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£S  a  basis  for  calculation  a  figure  which  includes  the  investment 
in  automobiles.  The  amount  of  the  reserve  is  as  follows :  [Table 
omitted.] 

We  are  of  the  opinion  that  this  reserve  should  not  be  con- 
sidered in  estimating  company's  expenses. 

[8]  We  also  note  that  the  Light  Company  has  established  a 
liability  insurance  reserve  accumulated  by  charging  2  per  cent 
of  gross  operating  revenues.  It  was  indicated  that  better  pro- 
tection could  be  secured  more  cheaply  through  policies  taken  out 
with  companies  engaged  in  writing  this  class  of  insurance.  In 
any  event,  we  do  not  deem  the  charging  of  a  percentage  of  total 
operating  revenues  for  this  purpose  to  be  good  practice.  In 
such  a  case  experience  does  not  serve  as  a  guide  for  determining 
the  amount  which  should  be  reserved,  but  we  are  justified  in 
accounting  for  a  saving  of  some  $3,000  per  annum  assuming 
that  commercial  rates  for  payroll  insurance  will  not  be  exceeded. 

[9]  The  accounts  of  the  Light  Company  show  that  beginning 
with  June,  1921,  the  general  expense  items,  general  officers^ 
salaries  and  expenses  showed  a  marked  increase  which  was  ex- 
plained by  company's  witnesses  by  the  statement  that  beginning 
in  June,  1921,  the  practice  of  charging  $568.33  on  account  of 
New  York  office  salaries  was  discontinued  and  in  lieu  thereof 
3  per  cent  of  the  total  operating  revenues  was  fixed  as  the  charge 
to  be  made.  It  was  stated  that  the  service  received  for  this 
charge  consists  of  general  supervision,  technical  advice  in  engi- 
neering, accounting  and  rate  matters,  and  legal  service  all  of 
which  are  extended  to  each  of  the  subsidiary  companies. 

The  Li^ht  Company  seems  to  constitute  a  pretty  complete 
operating  unit,  with  the  personnel  and  with  ample  facilities  to 
permit  the  purchase  of  supplies  to  be  made,  to  permit  the  plants 
to  be  operated  and  maintained,  books  to  be  kept,  and  proper 
local  policies  to  be  formulated  and  executed. 

The  Commission  cannot  deny  the  Federal  Company  just  com- 
pensation for  the  supervision  it  exercises  over  the  operations 
of  the  Light  Company,  even  though  the  relations  of  the  two 
companies  are  such  as  to  make  such  supervision  in  certain  of  its 
aspects  as  desirable  and  valuable  to  the  Federal  Company  as  it 
is  to  the  Light  Company,  and  the  Commission  did  not  deny 
such  compensation  but  confirmed  the   amount  which  Federal 
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Company  officials  proposed.  Now,  when  a  considerable  increase 
is  sought,  coincident  with  the  taking  of  the  preliminary  steps 
of  this  rate  review,  the  burden  is  on  the  Federal  Company  to 
support  its  claim  not  with  generalities  but  explicitly  in  terms 
of  the  cost  to  the  Federal  Company  or  the  value  to  the  Li^t 
Company  of  actual  services  rendered.  In  the  absence  of  such 
a  showing  we  will  not  include  the  increase  as  allowable  operating 
expense,  although  we  will  include  all  actual  necessary  and 
identifiable  expenses  paid  by  the  Federal  Cbmpany  on  behalf 
of  the  Light  Company. 

[10]  In  addition  to  modifications  of  expense  items  already 
discussed,  operating  expenses  may  be  relieved  in  certain  other 
particulars,  for  example,  by  transferring  the  Federal  income  tax, 
the  amount  of  which  for  1920,  our  most  recent  information  was 
reported  as  $3,315.70,  from  operating  expenses  to  deduction 
from  gross  income. 

Estimated  annual  operating  expenses  subject  to  the  considera- 
tions in  the  foregoing  are  summarized  as  follows:  [Table 
omitted.] 

So  far  we  have  assumed  that,  except  as  otherwise  stated,  out- 
put, sales,  and  expenses  would  continue  in  substantially  the  same 
respective  amounts  or  volumes  as  obtained  during  the  year  ending 
August  31,  1921.  Among  impending  events  likely  to  affect  the 
Light  Company^s  business  there  are  three  of  particular  promi- 
nence, namely  an  increase  in  power  requirements  of  the  city's 
water  works,  the  termination  of  the  contract  between  the  Light 
Company  and  the  Farms  Company,  and  the  paving  of  certain 
street  car  tracks  at  the  Light  Company's  expense. 

The  city  has  recently  completed  the  Speedway  Well,  a  imit 
in  certain  extensive  improvements  planned  for  the  water  works. 
The  equipment  at  this  well  used  power  in  July  billed  at  $1,137.37 
and  in  August  at  $1,069.46.  Another  similar  well  is  in  the 
course  of  construction  and  two  more  are  to  be  constructed,  one 
after  another,  each  with  equipment  alleged  to  require  power 
similar  to  that  used  by  the  Speedway  Well.  The  testimony  con- 
cerning the  probable  effect  upon  the  Light  Company  is  uncertain 
and  conflicting.  If  the  equipment  becomes  an  added  load,  com- 
pany's fears  of  an  over  loaded  power  plant  may  be  realized,  and 
at  the  same  time,  in  establishing  rates,  due  account  would  have 
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to  be  taken  of  the  added  revenues  and  expenses.  Another  wit- 
ness, who  is  presumably  competent  to  testify,  alleges  that  the 
new  pumping  equipment  will  serve  to  replace  older  equipment, 
and  that  due  to  more  favorable  location  of  the  wells  the  con- 
sumption of  power  will  be  reduced.  Under  the  circumstances 
we  see  no  way  to  properly  account  for  the  situation  until  the 
city  completes  its  plans  and  presents  them  to  us. 

[11]  The  Fai-ms  Company  considered  as  a  unit  is  the  largest 
power  consumer  of  the  Light  Company.  Power  is  delivered  to 
numerous  pumping  units  under  a  contract  carrying  special  rates 
providing  for  .adjustments  to  compensate  for  load  factor  and  for 
fuel  oil  cost.  These  rates  are  lower  than  the  general  schedules 
of  power  rates  and  the  Light  Company  asserts  that  they  result 
in  the  delivery  of  power  at  less  than  cost  The  evidence  adduced 
at  the  hearing  is  not  conclusive  in  this  respect  but  all  parties 
seem  to  be  agreed  that  an  adjustment  of  the  rates  applying  to 
the  Tucson  Farms  Company's  business  involves  considerations 
in  addition  to  that  of  compensation  to  the  Light  Company.  In- 
dividuals receiving  water  from  the  Farms  Company  find  it  diffi- 
cult to  meet  their  payments  under  the  present  arrangement 
and  it  is  alleged  that  any  material  increase  in  the  rates  to  the 
Farms  Company  would  result  in  the  failure  of  the  project,  and, 
since,  directly  and  indirectly,  the  Farms  Company  contributes 
very  materially  to  the  prosperity  of  Tucson,  it  is  evident  that 
it  would  be  against  public  interest  to  materially  increase  the 
rates  to  the  Tucson  Farms  Company  even  though  some  portion 
of  the  burden  would  have  to  be  carried  by  the  general  commercial 
8chedules  applying  to  other  classes  of  service.  On  the  other 
hand,  we  find  no  basis  for  acceding  to  the  Farms  Company's 
application  for  lower  rates.  Certain  details  of  the  rates  applied 
to  the  Farms  Company  have  led  to  confusion  and  uncertainty  due 
to  adjustments  made  on  a  yearly  basis  to  correct  for  load  factor. 

[12]  Representatives  of  the  Light  Company  and  of  the  Farms 
Company  who  are  now  negotiating  a  contract  to  supersede  the 
present  one  which  expires  in  July  can,  no  doubt,  prepare  and 
submit  one  which  will  produce  the  general  results  heretofore 
indicated,  but  vdth  those  special  features  omitted  which  have 
proved  objectionable  heretofore. 

Eeference  has  been  made  elsewhere  in  this  report  to  a  contract 
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dated  March  23,  1914,  between  the  city  and  the  Light  Company, 
one  of  the  provisions  of  which  is  as  follows : 

"The  company  hereby  agrees  and  guarantees  the  performance 
of  a  certain  agreement  this  day  entered  into  by  and  between  the 
city  of  Tucson  as  party  of  the  first  part  and  the  Tucson  Rapid 
Transit  Company,  as  party  of  the  second  part,  a  copy  of  which 
said  agreement  is  hereto  attached  and  made  a  part  hereof." 

It  was  not  fully  established  that  the  foregoing  contract  pro- 
vision is  technically  enforceable  at  this  time  but  the  Light  Com- 
pany states  that  it  does  not  seek  to  evade  its  obligation.  It  ap- 
pears that  the  city  by  its  Resolution  #672,  dated  December  14, 
1921,  ordered  the  Street  Car  Company  to  pave  that  portion  of 
JTorth  Stone  avenue  from  the  north  line  of  the  Southern  Pacific 
right  of  way  to  the  north  line  of  Third  street  and  Third  street 
from  the  east  line  of  Stone  avenue  to  the  west  line  of  Park 
avenue,  lying  between  its  railroad  track  or  tracks  and  one  foot 
on  each  side  thereof  according  to  certain  specifications  prepare^l 
by  the  city  engineer.  The  Street  Car  Company  is  being  operated 
by  a  receiver  and  is  wholly  unable  to  meet  any  part  of  the  expense 
of  paving  required  by  the  resolution  and  it,  therefore,  becomes 
the  duty  of  the  Light  Company  to  meet  the  cost  of  paving,  if 
the  provisions  of  the  contract  are  to  be  fulfilled.  Estimates  of 
the  probable  cost  supplied  by  witnesses  indicated  a  total  of  some 
$40,000  but  failed  to  distinguish  between  the  actual  cost  of  the 
paving  and  the  cost  of  replacing  track,  a  distinction  which  we 
believe  should  be  mada  The  Light  Company  takes  the  position 
that  any  money  advanced  on  account  of  the  paving  should  be 
capitalized  and  made  a  part  of  the  rate  basa  We  do  not  concur 
in  this  position.  The  payment  of  this  money  secures  nothing 
of  value  either  to  the  Street  Car  Company  or  the  Light  Company. 
No  property,  either  of  a  revenue  producing  nature  or  otherwise 
is  added,  and  the  only  purpose  served  is  to  add  to  the  convenience 
of  the  people  of  Tucson  and  particularly  to  a  class  who  likely 
are  not  patrons  of  the  Street  Car  Company  to  any  considerable 
extent.  It  is  in  the  nature  of  a  tax  and  in  our  opinion  should 
be  treated  as  such  by  the  Light  Company  which  ultimately  pays 
it.  It  is  not  definitely  established  that  the  Resolution  No.  672 
will  be  enforced  or  what  amount  of  money  will  be  required  from 
the  Light  Company  if  the  pavement  is  ordered  so  that  we  are 
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BOt  in  a  position  to  make  definite  provisions  for  its  payment  in 
the  rates  of  the  Light  Company. 

Siunmarizing  revenues  for  the  year  ending  August  31,  1921, 
and  comparing  them  with  the  revenue  requirements  in  the  fore- 
going the  result  is  as  follows:  [Table  showing  total  of  $69,300 
emitted.] 

[13]  The  surplus,  equal  approximately  to  the  surcharge  col- 
lected in  the  year  ending  August  31,  1921,  is  excessive.  In 
providing  for  its  reduction  through  rate  adjustments  to  be  re- 
quired by  our  order  herein,  we  will  allow  sufficient  margin  to 
meet  increases  that  are  likely  to  be  made  in  taxes,  necessary 
increases  that  may  occur  in  amortizing  this  rate  case  expense, 
fixed  charges  on  certain  equipment,  expenditures  made  subse- 
quent to  the  date  of  our  study,  and  other  items  none  of  which 
are  large  amounts  or  amounts  that  can  be  ascertained  now,  but 
none  of  which  may  be  omitted. 

The  uncertainty  surrounding  the  completion  of  the  City  Water 
Works,  the  unstable  condition  of  the  relations  between  the  Farms 
Company  and  the  Light  Company,  the  requirements  of  the  city 
relative  to  the  paving  of  the  street  car  tracks  and  the  lack  of 
definite  knowledge  as  to  actual  power  demands  all  combine  to 
create  a  condition  which  may  necessitate  further  consideration 
of  the  revenue  requirements.  It  is  possible  that  at  the  end  of 
six  months  there  may  be  an  excess  over  allowable  return ;  on  the 
contrary,  there  might  be  a  deficit,  therefore,  we  may  find  it  neces- 
sary to  extend  our  record  with  reference  to  revenues  and  ex- 
penses so  that  a  final  adjustment  can  be  made. 


ARIZONA  CORPORATION  COMMISSION. 

RE  ARIZONA  GAZETTE. 

[Docket  No.  1493-A-54&,  Decision  No.  1496.] 

Certificates  of  convenience  and  necessity  —  Wliat  constitutes  neces* 
stty  —  Delivery  of  newspapers. 

Current  delivery  of  the  daily  news  is  an  element  indicating  the 
necessity  of  establishing  an  automobile  route  in  addition  to  existing 
carriers. 

[April  26,  1922.] 
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Application  for  a  certificate  of  convenience  and  necessity  to 
operate  a  stage  line  for  the  transportation  of  passengers  and 
packages  in  addition  to  the  delivery  of  newspapers;  application 
granted. 

Appearances:  C.  H.  Akers  and  W.  J.  Mason,  for  applicant; 
I.  J.  Lipsohn,  for  Union  Auto  Transportation  Company;  H.  M. 
Berry,  for  the  Commission. 

Betts,  Commissioner:  By  its  application  filed  April  14,  1922, 
the  Arizona  Gazette  prays  for  a  certificate  of  convenience  and 
necessity  authorizing  it  to  establish  and  operate  a  motor  vehicle 
stage  line  for  the  transportation  of  passengers  and  property  for 
compensation  over  the  paved  highway  between  Phoenix  and 
Buckeye,  a  distance  of  approximately  thirty-eight  miles. 

Pursuant  to  notice  duly  given  the  application  was  heard  at 
the  office  of  the  Commission  at  10:00  o'clock  a.  m.,  April  20, 
1922. 

The  applicant  publishes  a  daily  paper  in  Phoenix.  In  addi- 
tion to  the  usual  carrier  service  incident  to  the  delivery  of  the 
papers  within  the  city  of  Phoenix,  fourteen  automobiles  are 
used  in  delivery  service  in  the  rural  districts  and  nearby  towns 
and  cities.  It  is  stated  that  the  paper  is  placed  in  the  homes  of 
95  per  cent  of  the  rural  population. 

There  are  about  two  hundred  and  fifty  subscribers  in  what  the 
applicant  herein  designates  as  the  Buckeye  Valley  districts  At 
the  present  time  the  papers  ore  carried  from  Phoenix  to  Buckeye 
by  the  Union  Auto  Transportation  Company  on  its  4  p.  m.  serv- 
ice. A  few  of  them  are  delivered  at  a  drug  store  where  the  sub- 
scribers call  for  them  but  largely,  delivery  is  affected  through  the 
post  office  by  the  rural  mail  carrier  on  the  day  following  the 
date  of  issuance.  It  is  represented  that  occasionally  through  un- 
avoidable delays  the  papers  are  not  off  the  press  by  4  o'clock  and 
on  this  account  do  not  reach  Buckeye  until  the  following  day  re- 
sulting in  delivery  on  the  second  day  after  issuance. 

It  is  the  desire  of  the  applicant  to  operate  a  five  passenger 
Ford  touring  car  leaving  Buckeye  at  a  suitable  hour  in  the  fore- 
noon and  returning  from  Phoenix  to  Buckeye  at  4  p.  m.  or  as 
soon  thereafter  as  the  papers  are  received  from  the  press  and  to 

make  house  to  house  delivery  to  all  subscribers  in  the  Buckeye 
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district.  It  is  expected  and  hoped  that  deliveries  will  be  com- 
pleted not  later  than  6 :30  p.  m.  except  in  cases  of  unavoidable 
and  unforeseen  delays. 

This  service  it  is  said,  will  cost  approximately  $150  per  month, 
and  that  this  expense  would  not  be  justified  and  cannot  be  in- 
curred for  the  handling  of  the  papers  alone.  It  is,  therefore, 
sought  to  secure  a  permit  to  carry  packages  and  passengers  from 
which  it  is  expected  that  sufficient  revenue  will  be  secured  to 
enable  them  to  establish  the  service  and  thereby  accord  to  the 
citii^ens  of  the  district  involved  a  greatly  improved  news  service. 

The  Union  Auto  Transportation  Company  is  operating  a  mo- 
tor vehicle  stage  line  for  the  transportation  of  passengers  and 
property  between  these  points  and  over  this  route.  This  company 
through  its  principal  officers  and  by  counsel  appeared  in  protest 
against  the  granting  of  the  application,  representing  that  they 
are  prepared  to  handle  all  of  the  business  including  the  trans- 
portation of  the  papers  for  the  Gazette;  that  their  operations 
at  this  time  are  and  for  many  months  have  been  unprofitable 
owing  to  the  small  volume  of  traffic  moving,  and  that  a  division 
of  the  business  even  though  slight  would  simply  serve  to  creato 
deficits  in  their  own  operations  and  in  their  judgment  would  also 
result  in  financial  losses  to  the  applicant. 

It  was  urged  by  the  protestants  that  in  the  event  of  delays  in 
the  printing  of  the  papers  their  4  o'clock  car  might  be  held  a 
reasonable  time  so  that  the  papers  could  always  be  forwarded  to 
Buckeye  on  the  date  of  issue,  and  that  arrangements  could  be 
made  for  house  to  house  delivery  on  arrival  at  Buckeye.  This, 
however,  the  applicants  showed  was  not  practicable  since  under 
the  proposed  plan  deliveries  will  be  started  at  a  point  a  few  miles 
west  of  Tolleson  and  that  to  make  deliveries  froln  Buckeye  it 
would  be  necessary  to  make  a  back  haul  of  25  miles. 

It  is  not  apparent  that  the  proposed  passenger  service  would 
make  serious  inroads  upon  the  business  of  the  protestant  com- 
pany since  the  latter  is  operating  heavy  passenger  cars  and  is 
thereby  giving  a  service  far  superior  from  the  standpoint  of 
service  and  expedition  to  that  proposed  by  the  applicant  On  the 
trip  from  Phoenix  to  Buckeye  the  applicant  will  have  its  car 
fairly  well  loaded  with  papers  and  in  addition  to  the  crowded 

P.U.R.1922C. 


Digitized  by 


Google 


680   '  ARIZONA  CORPORATION  COMMISSION. 

condition  of  the  car  on  this  account  detours  will  be  made  at  Litch- 
field, Coldwater,  and  other  points  in  order  to  make  delivery  of 
the  papers.  This  car  will  leave  Phoenix  at  approximately  the 
same  time  that  the  protestant's  car  is  scheduled  to  depart  and  it 
is  obvious  that  passengers  will  prefer  and  will  largely  if  not  al- 
most exclusively  avail  themselves  of  the  superior  service.  Un- 
der these  circumstances  we  do  not  believe  that  the  operation  of 
proposed  service  will  materially  affect  the  protestant  company. 

Under  the  present  schedule  the  Union  cars  lekve  Phoenix  for 
Buckeye  at  9  a.  m.  and  4  p.  m.  and  leave  Buckeye  for  Phoenix 
at  8  A.  M.  and  1  p.  m.  The  running  time  is  about  two  hours 
fifteen  minutes. 

The  applicant  has  not  filed  a  schedule  of  rates  and  service  but 
it  was  stipulated  at  the  hearing  that  the  rates  now  charged  by 
the  Union  Company  for  passengers  and  packages  would  be  estab- 
lished and  maintained  to  the  end  that  unfair  competition  might 
not  result.  We  think  that  the  applicant's  service  from  Buckeye 
to  Phoenix  should  be  scheduled  to  depart  from  Buckeye  not 
earlier  than  10 :30  a.  m.  and  not  later  than  11  a.  m.  The  appli- 
cant will  be  required  to  file  its  schedule  of  fares  and  service  in 
conformity  with  these  conclusions  before  commencing  operations. 

The  law  requires  that  there  shall  be  a  showing  of  public  con- 
venience and  necessity  before  certificate^  may  be  issued  author- 
izing the  establishment  of  motor  vehicle  stage  lines.  This  pro- 
vision is  in  the  interest  of  public  service  to  the  end  that  lines 
may  be  established  where  needed  and  maintained  at  some  profit 
to  the  operators.  The  motor  vehicle  is  recognized  to  be  as  essen- 
tial in  the  transportation  field  as  are  the  railroads  and  it  is  not 
to  be  expected  that  these  lines  can  be  maintained  unless  a  rea- 
sonable measure  of  compensation  is  realized  therefrom.  In 
granting  the  prayer  of  the  applicant  herein  it  is  not  to  be  con- 
strued as  a  departure  from  our  policy  heretofore  announced.  It 
is  merely  acknowledgment  of  a  showing  of  convenience  and  neces- 
sity on  the  part  of  the  public  other  than  the  transportation  of 
passengers  or  freight,  namely,  prompt  delivery  of  the  daily 
news.  It  seems  unnecessary  to  discuss  the  question  of  the  desire 
of  the  people  in  general  to  secure  the  daily  papers  at  the  earliest 
consistent  moment.  We  are  all  of  one  mind  in  this  respect.  The 
papers  are  to  a  great  extent  the  educators  of  the  nation  and  in 
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this  age  and  day  the  rural  population  is  as  keenly  alive  to  the 
great  issues  before  the  country  as  are  the  people  of  the  cities,  and 
everything  possible  should  be  done  to  promote  quick  and  efficient 
deliveries.  We  are,  therefore,  of  the  opinion  and  find  that  to  the 
accomplishment  of  this  purpose  the  prayer  of  the  applicant  here- 
in should  be  granted. 


OONNEOnCVT  PUBI/IO  UTUilTIES  OOMMISSIOIT. 

CITY  OP  MEEIDEN 

V. 

CONNECTICUT  COMPANY. 
[Docket  No.  3808.] 

Service  —  Street  railtiHiya  —  One^tnan  care  —  Safety  of  operation. 

The  existence  of  a  long  steep  hill  and  a  steam  railroad  crossing 
is  no  reason  for  prohibiting  the  use  of  one-man  Birney  Safety  cars 
equipped  with  automatic  controlling  devices,  since  there  would  be  less 
likelihood  of  accident  due  to  loss  of  control  in  the  case  of  these  cars, 
than  of  the  heavier  two-man  cars. 


Service  —  Street  railwaye  —  Safety  at  croaeinga, 

Discussioir  of  the  use  of  an  electrified  net  with  which  the  trolley 
pole  can  come  in  contact  in  order  to  avoid  danger  from  the  trolley  pole 
leaving  the  wire  at  a  crossing,  p.  684. 

[AprU  24,  1922.] 

Petition  protesting  against  the  contemplated  use  of  one  man 
cars ;  use  of  one  man  cars  allowed. 

By  the  Commission:  On  April  12,  1922,  the  following  peti- 
tion was  filed  with  this  Commission : 

Meriden,  Conn.,  April  11,  1922. 
To  the  Honorable  Public  Utilities  Commission: 
.  It  has  been  publicly  stated  that  the  Connecticut  Company  in- 
tends to  operate  one-man  trolley  cars  on  all  the  lines  in  the  city 
of  Meriden.     Objection  is  made  to  the  operation  of  one-man 
trolley  cars  on  the  Colony  street  and  East  Main  street  line  on 
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the  ground  that  it  would  be  dangerous  from  the  standpoint  of 
the  public,  in  view  of  the  fact  that  on  East  Main  street  there  is 
a  long  steep  hill  that  extends  westerly  from  Pearl  street,  in  the 
easterly  part  of  the  city,  to  Pratt  street  a  distance  of  approxi- 
mately one  mile  and  just  a  short  distance  from  the  East  Main 
street  grade  crossing  of  the  main  line  of  the  New  York,  New 
Haven  &  Hartford  Kailroad. 

In  the  past  on  several  occasions  due  to  frosty  conditions  and 
leaves  on  the  rails,  cars  have  dashed  down  this  hill  beyond  control 
and  serious  accidents  narrowly  averted.  This  trolley  line  crosses 
at  grade  the  main  line  of  New  York,  New  Haven  &  Hartford 
Kailroad  at  East  Main  street,  also  the  main  line  of  said  railroad 
at  Britannia  street;  over  this  crossing  the  trains  of  the  steam 
railroad  travel  at  a  very  high  rate  of  speed  and  the  highest  degree 
of  care  and  pracaution  and  every  safeguard  should  be  observed 
and  provided  for  the  safety  of  the  traveling  public. 

Therefore,  your  Honorable  Board  is  requested  to  take  into 
consideration  these  objections  and  to  hold  a  hearing  on  the  mat- 
ter at  your  convenience  that  such  orders  may  thereupon  be  passed 
by  your  Honorable  Board  as  will  adequately  protect  the  public. 
City  of  Meriden,  by  H.  T.  King,  Mayor. 

Said  petition  was  assigned  for  hearing  and  was  heard  at  the 
office  of  the  Commission  in  Hartford  at  2 :30  o'clock  p.  m.,  on 
Monday,  April  17,  1922,  as  per  order  of  notice  and  return  there- 
on, on  file,  will  fully  appear. 

The  city  of  Meriden  was  represented  by  Honorable  Henry  T. 
King,  its  mayor,  and  the  respondent  company  by  J.  K.  Punder- 
ford,  its  vice-president  and  general  manager. 

At  the  hearing  it  was  explained  that  it  was  the  intention  of  the 
company,  unless  otherwise  ordered  by  the  Conmiission,  within  a 
short  time  to  place  in  operation  in  Meriden,  six  new  one-man 
Birney  Safety  cars.  Mayor  King  objected  to  the  use  of  such 
cars  on  the  Colony  and  East  Main  street  line,  claiming  that  on 
that  particular  line,  they  would  not  afford  as  great  a  degree  of 
safety  as  two-man  cars.  The  respondent  company  claimed  that 
the  contemplated  operation  would  be  more  safe  than  the  presi^nt 
operation  of  two-man  cars,  on  account  of  the  latest  safety  devices 
with  which  the  Birney  cars  are  equipped,  and,  in  addition,  the 
cost  of  operation  would  be  materially  lessened.     The  company 
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further  daimed  that,  as  a  result  of  its  operations  in  the  Meriden 
division  during  1921,  there  was  a  loss  of  approximately  $40,000, 
with  no  allowance  for  interest  or  taxes;  and  that  the  receipts  in 
that  division  thus  far  in  1922  have  been  running  about  17  per 
cent  less  than  in  1921,  indicating  that  the  deficit  for  the  current 
year  will  be  greater  if  riding  is  not  increased  and  operating  costs 
reduced. 

The  financial  condition  of  the  company  as  a  whole,  and  par- 
ticularly the  financial  results  of  operation  of  the  Meriden  divi- 
sion, make  it  evident  that  the  company  should  be  allowed,  and, 
indeed,  expected  and  encouraged,  to  introduce  every  possible 
economy,  provided  the  same  can  be  done  without  impairing  the 
service,  or  lessening  the  d^ee  of  safety  to  passengers  and  the 
general  public. 

If,  in  the  judgment  of  the  Commission,  the  operation  of  the 
one-man  Bimey  Safety  car  on  the  line  in  question  would  be  less 
safe  than  the  operation  of  a  two-man  car,  it  would  not  be  allowed. 
The  Commission  is  of  opinion,  however,  that  such  would  not  be 
the  case;  on  the  contrary,  it  is  the  judgment  of  the  Commission 
that  the  one-man  Bimey  Safety  car  affords  a  higher  degree  of 
safety  than  the  present  heavier  two-man  car,  which  is  unequipped 
with  similar  automatic  safety  devices.  The  restdts  of  actual 
experience  support  this  opinion. 

The  Colony  street  and  East  Main  street  line  crosses  at  grade 
the  main  line  tracks  of  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  on  East  Main  street,  and  again  at  Britannia 
street  Just  east  of  the  East  Main  street  crossing,  the  trolley 
tracks  are  laid  on  a  grade  which  reaches  a  maximum  of  7.44  per 
cent  at  a  distance  of  900  feet  from  the  railroad  tracks.  Both 
grade  crossings  referred  to  are  protected  during  twenty-four 
hours  of  each  day  by  crossing  gates  operated  by  employees  of 
the  steam  railroad. 

The  Mayor  referred  to  two  elements  of  danger,  viz :  the  steep 
grade,  on  which  an  electric  car  might  get  beyond  the  control  of 
the  motorman,  and  the  crossing  of  the  railroad  tracks  by  such  car. 

It  is  difficult  to  perceive  of  what  particular  usefulness  an  extra 
man  would  be  on  a  car  of  which  the  motorman  had  lost  control 
while  descending  the  grade  referred  to.  The  two-man  cars, 
which  are  now  operated  on  this  line,  vary  in  weight  from  10 
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tons  to  20  tons,  as  compared  with  7i  tons,  the  weight  of  the  Bir- 
ney  car,  and  would  be  more  difficult  to  get  within  control.  The 
Bimey  cars  are  equipped  with  safety  control  devices,  which 
are  air  operated  and  in  such  a  manner  that  the  motorman  must 
be  at  his  seat  and  attentive  to  his  duties  before  the  car  can  pro- 
ceed. Should  the  motorman  be  incapacitated,  or  should  he  re- 
move his  hand  for  any  reason  from  the  controller  handle  or  foot 
from  operating  plug  while  the  brakes  are  released,  the  power 
will  be  automatically  cut  off,  the  brakes  will  automatically  ap- 
ply in  emergency,  sand  applied  to  the  rails,  the  front  door 
opened,  the  steps  lowered,  and  the  rear  door  unlatched  so  that 
it  may  be  opened  by  hand  if  desired.  Should  occasion  arise 
for  the  operator  to  apply  the  brakes  in  emergency,  the  door  and 
steps,  sand  and  brake  operations  are  performed  by  the  mere  mov- 
ing of  the  brake  valve  handle  to  emergency  position,  thereby  mak- 
ing the  operator's  duties  on  such  occasions  as  simple  as  possible. 

With  reference  to  the  second  element  of  danger  referred  to: 
As  hereinbefore  noted,  the  crossings  of  the  steam  railroad  tracks 
are  protected  by  gatemen,  who  are  present  for  twenty-four  hours 
each  day  and  whose  duty  it  is  to  lower  the  gates  on  the  approach 
of  all  trains  in  order  to  safeguard  traffic  on  the  highway.  We 
believe  that  with  this  precaution,  sufficient  protection  is  afford- 
ed cars  crossing  the  railroad  tracks,  except  in  a  case  where  a 
car  might  become  stalled  when  on  the  railroad  tracks,  as  a  re- 
sult of  the  trolley  pole  getting  off  the  wire.  As  a  precaution 
against  such  a  contingency,  the  respondent  company  has  pro- 
vided at  these  crossings  an  electrified  net,  with  which  the  trolley 
pole  would  come  in  contact,  resulting  in  the  car  being  propelled 
forward  in  the  same  manner  as  if  the  trolley  had  remained  on 
the  wire.  A  member  of  this  Commission  visited  these  crossings 
on  the  20th  instant  and  observed  the  successful  operation  of 
this  device. 

No  known  safety  device  will  entirely  remove  the  element  of 
danger  or  hazard  to  trolleys  crossing  a  steam  railroad  at  grade, 
but  in  view  of  the  foregoing,  the  Commission  sees  no  reason 
why  the  contemplated  operation  of  the  one-man  Bimey  safety 
cars  should  not  be  allowed. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 

be  given  to  petitioner  and  to  respondent  company  by  Henry  F. 
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Billings,  secretary  of  this  Commission,  by  forwarding  by  regis- 
tered mail,  true  and  attested  copies  thereof,  addressed  one  to 
H.  T.  King,  Mayor  of  the  city  of  Meriden,  Meriden,  Connecti- 
cut and  one  to  Victor  S.  Curtis,  secretary,  the  Connecticut  Com- 
pany, New  Haven,  Connecticut,  on  or  before  the  26th  day  of 
April,  1922,  and  due  return  make  hereon. 


ilijInois  commerce  commission. 

EB  WILLIAM  HALE  THOMPSON  et  aL 

[No8.  11776^11780.] 

Return  —  Operating  expenses  —  Maintenance  and  renewal  «-  Street 
railways. 

1.  A  street  railway  system  was  allowed  16  per  cent  of  gross 
revenue  for  maintenance  and  renewal  purposes,  it  being  expected  that 
interest  earned  on  the  renewal  fund  would  be  added  to  the  fund. 

Betum  —  Operating  expenses  —  Injuries  and  damages  —  AccumuUi' 
tion  of  reserve  —  Street  railways, 

2.  A  fund  to  meet  injuries  and  damages  on  a  street  railway  system 
should  be  accumulated  according  to  the  ordinary  practice  with  street 
railway  companies  rather  than  on  the  theory  of  an  insurance  com- 
pany's reserve  against  losses. 

Jtetum  —  Operating  expenses  —  Street  railways  —  Franchise  ohligO' 
tions  —  Sweeping,  sprinlcling  and  cleaning  streets. 

3.  A  franchise  obligation  requiring  a  street  railway  company  to 
pay  certain  portions  of  the  cost  of  sweeping,  cleaning,  and  sprinkling 
streets  is  not  binding  upon  the  Illinois  (Commission  in  the  fixing  of 
rates  of  fare  and  is  not  a  proper  charge  to  operating  expenses. 

Mtetum  —  Reasonableness  —  Efficiency  of  management. 

4.  Not  all  excessive  operating  costs  should  be  reflected  in  the  fares 
of  a  street  railway  company  but  a  certain  portion  thereof  should  be 
borne  by  the  company  itself. 

Metum  —  Street  railumys  —  Amount  —  Efficiency  of  management. 

6.  A  street  railway  company  was  allowed  only  6  per  cent  return 
on  its  temporary  rate-making  value  when  it  appeared  that  operating 
expenses  were  excessive  and  that  interest  rates  were  decreasing. 

[April  8,  1922.] 

Investigation  of  street  railway  rates  in  the  city  of  Chicago; 
new  fare  schedule  authorized. 

P.U.R.1922C. 
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By  the  Commission:  On  November  23,  1921,  this  Oommis- 
eion  entered  a  temporary  order  (P.TJ.R1922A,  558)  containing, 
among  others,  the  following  provisions : 

^^First:  That  no  further  additions  shall  be  made  to  the  »- 
newal  fund  of  respcmdent  companies  until  the  further  order  of 
this  Commission. 

'^Fourth:  That  beginning  at  12:01  a.  m.,  on  the  twenty-fifth 
day  of  November,  a.  d.  1921,  the  rates  of  fare  which  said  com- 
panies may  charge  and  collect  within  the  limits  of  the  city  of 
Chicago  shall  be  as  follows :  / 

"For  a  continuous  trip  in  one  general  direction  within  the 
present  limits  of  the  city  of  Chicago,  over  the  street  railways 
operated  by  the  companies,  and  all  extensions  thereof  (whether 
owned,  leased  or  operated  by  them),  the  sum  of  5  cents  for  each 
passenger  twelve  years  of  age  or  over,  and  three  cents  for  each 
passenger  under  twelve  years  of  age ;  provided,  that  children  un- 
der seven  years  of  age  accompanied  by  a  person  paying  fare  shall 
be  permitted  to  ride  free :   Transfers  shall  continue  to  be  issued 

and  may  be  used  as  they  are  now  being  issued  and  used. 
a»    »    «    «    « 

'^t  is  further  ordered  that  this  order  is  tentative  and  tempo- 
rary, and  shall  not  be  effective  after  the  first  day  of  July,  1922, 
unless  otherwise  ordered  by  the  Commission,  but  the  Commis- 
sion reserves  the  right  to  extend  the  effective  period  of  the  rates 
herein  fixed  beyond  said  first  day  of  July,  1922,  upon  the  appli- 
cation of  any  or  either  party,  or  upon  its  own  motion,  at  any 
time  prior  to  said  date;  and  the  Commission  expressly  reserves 
to  itself  the  right  to  order  the  discontinuance  of  said  rates  at  any 
time  before  said  first  day  of  July,  1922,  upon  the  application 
of  any  party,  or  upon  its  own  motion. 

"The  Commission  especially  retains  jurisdiction  of  this  case 
and  reserves  to  itself  the  right,  upon  complaint,  upon  applica- 
tion, or  upon  its  own  motion,  further  to  investigate  the  rates 
authorized  by  this  order,  or  the  service  rendered  in  connection 
with  the  same,  mate  further  findings,  and  issue  such^  further 
orders  as  may  be  justified  by  the  facta  determined  at  subsequent 
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hearing  or  hearings,  as  to  the  rates  to  be  charged  and  collected 

for  street  railway  service  furnished  by  the  respondents  herein 

in  the  city  of  Chicago. 
«♦    «    *    «    *  f> 

There  after,  respondent  railway  companies  made  application 
to  the  District  Court  of  the  United  States,  for  the  Northern 
District  of  Illinois,  Eastern  Division,  in  Equity  No.  2496,  for 
an  injunction  enjoining  the  rates  of  fare  fixed  in  said  order  of 
this  Commission  of  November  23,  1921.  The  Court,  organized 
as  provided  by  law,  and  consisting  of  Judges  Evans,  Page,  and 
Carpenter,  considered  the  case,  filed  their  decree,  and  on  the  30th 
day  of  January,  1922,  issued  a  temporary  injunction  enjoining 
this  Commission  and  Edward  J.  Brundage  as  Attorney  General 
of  the  state  of  Illinois,  together  with  their  several  employees, 
from  enforcing,  etc.,  any  fine  or  penalty  as  against  respondent 
companies  for  failure  or  refusal  to  obey,  observe,  or  comply 
with: 

"(a)  That  part  of  the  order  of  said  Illinois  Commerce  Com- 
mission aforesaid  which  provides  and  requires  that  the  plaintiffs 
shall  publish,  post,  and  file  schedules  of  rates  conforming  to  said 
order,  and  shall  put  into  effect  and  charge  the  rates  of  fare  pre- 
scribed in  said  order;  and 

"(b)  That  part  of  said  order  which  provides  that  no  further 
iidditions  shall  be  made  to  the  renewal  funds  of  plaintiffs  as  and 
for  the  currently  accruing  depreciation  of  their  properties;  or 
from  interfering  in  any  way  with  the  rights  of  the  plaintiffs 
established  by  the  decree  herein." 

Subsequent  thereto,  the  city  of  Chicago  moved  for  a  further 
hearing  on  certain  phases  of  the  above  entitled  cause.  The  Cora- 
mission,  however,  gave  due  notice  to  respondents  that  the  case 
would  be  reopened  and  heard  upon  all  questions  involved  there- 
in. In  accordance  with  this  notice  hearings  were  held  and  a 
large  amount  of  additional  evidence  added  to  the  record.  In 
these  subsequent  hearings  the  city  of  Chicago  and  respondent 
railway  companies  were  represented  by  their  respective  attor- 
neys. For  the  purposes  of  this  order,  therefore,  the  record  of 
the  case  will  be  treated  as  a  unit. 

The  theory  upon  which  the  order  of  November  23,  1921,  for 
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a  5-cent  fare  was  written  was  that  there  should  be  cooperation 
between  the  companies,  their  employees,  and  the  city,  to  bring 
about  a  return  to  normal  conditions  which  would  be  to  the  benefit 
of  the  companies,  their  employees,  the  city,  and  the  public  at 
large.  This  conclusion  was  the  best  business  judgment  of  the 
members  of  the  Commission.  We  now  sincerely  believe  that  had 
an  honest  endeavor  been  made  to  put  that  order  into  effect,  and 
had  there  been  co-operation  between  the  companies,  their  em- 
ployees, and  the  city,  the  order  would  not  have  been  confiscatory, 
but,  on  the  contrary,  would  have  been  to  the  very  great  advantage 
of  every  interest  concerned.  We  believe  an  honest  test  would 
have  proved  the  Commission's  proposals  to  be  sound.  However, 
no  such  test  was  made,  and  apparently  none  was  considered.  The 
companies  elected  to  stand  on  what  th^  regard  as  their  legal 
rights  and  took  their  case  immediately  to  the  Federal  Court 
Therefore,  bowing  to  the  restraining  order  of  the  Federal  Court 
and  the  legal  determination  found  therein,  but  believing  that  the 
interests  of  the  public  at  large  demand  immediate  relief,  this 
Commission  has  attempted  to  apply  the  l^al  principles  an- 
nounced by  the  Federal  Court  in  the  consideration  of  this  tem- 
porary and  tentative  order. 

The  record  of  this  case  shows  that  the  right  of  respondent  com- 
panies to  charge  an  8-cent  fare  was  derived  from  an  order  of  the 
Public  Utilities  Commission,  of  Illinois,  of  November  6,  1920. 

Both  the  record  in  this  case  and  the  monthly  reports  of  the 
respondent  companies  disclose  that  during  the  year  1921-1922, 
ending  January  31,  1922,  respondent  companies  earned  under 
an  8-cent  fare,  $60,343,783;  that  during  said  time  respondent 
companies  collected  for  their  renewal  reserve,  $4,827,499 ;  that 
they  actually  expended  for  renewals  during  said  period,  $3,857,- 
363,  and  carried  over  into  their  renewal  fund  an  unexpended 
balance  during  the  year,  of  $970,136,  and  that  in  addition  there- 
to there  was  carried  into  said  fund,  interest  on  the  balance  in 
said  fund  amounting  to  $473,071,  making  a  total  addition  to  the 
renewal  fund  for  the  year,  of  $1,443,207 ;  that  during  said  year 
the  companies  set  aside  for  the  injuries  and  damages  fund, 
$2,301,224;  that  there  was  actually  expended  during  said  year 
from  said  account,  $1,762,778,  and  that  said  respondent  com- 
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panies  carried  into  the  injuries  and  damages  fund  an  unexpended 
balance  for  the  year,  of  $638,446.24,  and  that  in  addition  there- 
to there  was  earned  in  interest  on  the  unexpended  balance  of 
said  fund,  $69,765.83,  making  a  total  addition  to  the  injuries 
and  damages  fund  for  said  year,  of  $698,211.  The  evidence 
further  shows  that  the  net  income  of  said  companies,  after  the 
payment  of  all  operating  expenses,  including  accruals  for  taxes 
of  all  classes,  and  the  aforesaid  additions  to  reserves,  was  $13,- 
378,682,  or  8.33  per  cent  on  the  valuation  of  the  companies' 
properties  of  $160,600,000,  as  fixed  by  the  Public  Utilities  Com- 
mission in  its  order  of  November  6,  1920,  P.U.R1921A,  466, 
plus  additions  and  betterments  to  the  properties  since  that  time. 

As  has  been  said,  the  record  in  this  case  shows  that  the  order 
of  November  6,  1920,  was  issued  at  the  peak  of  the  high  cost  of 
money,  due  to  the  War,  and  the  evidence  further  shows  that  since 
that  time  the  reasonable  cost  of  money  and  interest  rates  have 
reduced  approximately  1^  per  cent  and  that  material  costs  have 
decreased  almost  20  per  cent. 

During  the  past  two  years  respondent  companies  have  caught 
up  a  considerable  amount  of  deferred  maintenance,  but  the  evi- 
dence further  shows  that  the  properties  are  in  a  state  of  operat- 
ing efficiency  at  this  time.  Hence,  these  extra  expenditures  for 
deferred  maintenance  will  not  be  needed  in  the  future. 

These  facts  lead  to  the  inevitable  conclusion  that  should  the 
8-cent  fare  continue,  the  additions  to  the  several  reserves  and  the 
net  income  of  the  companies  will  be  even  more  unreasonable  in 
the  future  than  they  have  been  during  the  past  year. 

The  Commission  is,  therefore,  of  the  opinion  and  finds  that 
the  income  derived  from  an  8-cent  fare,  charged  and  collected  by 
respondent  companies  in  the  city  of  Chicago,  is  unreasonable  and 
grossly  excessive  when  considered  in  the  light  of  the  evidence, 
as  the  fare  to  be  exacted  in  the  future.  , 

Maintenance  and  Renewals. 

[1]  The  matter  of  determining  the  operating  costs  likely  to 

prevail  in  the  ensuing  months  presents  certain  difficulties  not 

encountered  in  the  consideration  of  similar  problems  in  times  of 

more  stabilized  economic  conditions.  These  difficulties  are  due 
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largely  to  the  changing  price  levels  of  various  commodities  and 
labor  entering  directly  or  indirectly  into  the  cost  of  producing 
transportation  service.  Certain  other  difficulties  arise  in  connec- 
tion with  the  problem  of  correctly  ascertaining  the  amount  of 
maintenance  and  renewal  work  reasonably  required  to  be  done, 
and  the  amount  of  such  work  and  the  cost  thereof  that  is  reason- 
ably chargeable  to  the  particular  period  of  time  for  which  the 
Commission  is  engaged  in  determining  rates  of  fare.  Unlike  the 
cost  of  car  operation  which  can  be  fairly  well  ascertained  in 
advance,  (if  the  wage  scale  and  approximate  car-miles  are 
known),  the  maintenance  work  required  to  be  done  runs  more 
or  less  in  cycles,  this  condition  being  greatly  accentuated  in  fhe 
stress  of  unusual  economic  conditions,  such  as  have  prevailed 
during  the  past  three  or  four  years. 

Another  factor  which  tends  to  complicate  this  problem,  is  the 
common  practice  of  attempting  to  differentiate  between  "main- 
tenance" and  "renewals,"  the  former  term  generally  being  under- 
stood to  include  current  repairs,  maintenance  and  minor  renew- 
als, and  the  latter  term  major  renewals,  or  replacements  of  the 
larger  units  of  property.  Separate  accounts  are  set  up  for  each 
of  these  two  classes  of  maintenance,  though  the  line  of  demarca- 
tion between  them  is  often  exceedingly  difficult  to  establish.  So 
ill-defined  is  this  distinction  that  with  respect  to  many  of  the 
items  charged  to  the  two  accounts,  men  experienced  in  railway 
operation  frequently  disagree  as  to  which  account  shall  receive 
the  charge. 

In  the  case  now  under  consideration,  as  will  hereafter  appear, 
there  has  arisen  confusion  as  to  the  charges  to  maintenance  and 
the  use  made  or  to  be  made  of  the  amounts  reserved^for  renewals. 

The  ordinances  under  which  the  companies  are  operating,  pro- 
vide that  8  per  cent  of  the  gross  revenue  shall  be  used  or  reserved 
for  use  for  renewals,  and  that  not  less  than  6  per  cent  of  the 
gross  revenues  shall  be  used  for  current  maintenance  and  repairs, 
making  a  total  of  14  per  cent,  which  it  was  intended  should  be 
used  for  all  maintenance  and  renewal  requirements.  Said  ordi- 
nances did  not  clearly  specify  which  particular  items  should  be 
charged  to  maintenance  and  which  items  should  be  charged  to 
renewals. 
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It  was  provided  that  the  board  of  supervising  engineers  should 
make  more  complete  definitions  with  respect  to  these  subjects. 
Said  board  later  issued  certain  rules  defining  the  charges  to  be 
made  to  each  of  these  accounts.  One  of  the  important  rules  is- 
sued by  said  board  was  that  the  replacement  of  one-quarter  mile 
continuous  distance  of  single  track  shall  be  considered  as  a  re- 
newal, while  replacement  of  a  lesser  distance  shall  be  considered 
as  a  maintenance  charge.  The  following  comparison  indicates 
that  the  charges  as  actually  made  to  these  two  accounts  during 
the  twelve-year  period  ended  January  31,  1922,  represent  per- 
centages quite  different  from  those  named  in  the  ordinances: 

Average  Annual  Expenditures — Tu)elve  Tears, 


Based  on  percentages 
named  in  ordinances. 

Actual  expenditures. 

For  maintenance 

For  renewals 

6% 
8 

$2,225,690 
2,967,687 

10.0% 
5.8 

3,741,686 
2,151,801 

Total  

14% 

$6,193,277 

15.8% 

$5,893,387 

Observing  the  wide  difference  between  the  percentages  named 
in  the  ordinances  and  those  representing  the  charges  as  actually 
made  to  these  accounts,  and  considering  the  arbitrary  (perhaps 
necessarily  so)  character  of  the  rules  defining  these  classifica- 
tions, as  illustrated  above,  the  desirability  and  necessity  of  con- 
sidering these  two  accounts  in  very  close  connection  with  each 
other  is  readily  apparent. 

Testimony  given  in  this  case  l^  A.  L.  Drum,  consulting  engi- 
neer (who  was  for  several  years  employ^  in  the  operation  of 
respondents*  lines  and  was  for  seven  years  a  member  of  the  board 
of  supervising  engineers),  appearing  on  behalf  of  the  companies, 
was  to  the  effect  that,  in  his  opinion,  the  requirements  for  main- 
tenance and  renewals  of  these  properties  would  be  satisfied  by 
the  following  provisions: 

For  maintenance,  9  per  cent  of  gross  revenues. 

For  renewals,  2i  per  cent  of  the  cost  of  the  properties  (tills  being  equivalent 

to  6.65  per  cent  of  the  gross  revenues  for  the  year  ended  January  31, 

1922.) 

Drum  stated  that,  in  his  opinion,  if  the  moneys  indicated  by 
the  aforesaid  percentages  were  placed  in  one  fund  and  all  ex- 
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]:»6iiditures  for  renewals  made  from  that  fund,  a  100  per  cent 
service  condition  of  the  properties  would  be  maintained  continu- 
ously over  their  life.  He  further  stated  that  he  favored  placing 
the  maintenance  and  renewal  charges  in  one  fund  so  as  to  avoid 
the  difficulty  of  differentiating  between  what  is  maintenance  and 
what  is  renewals;  that  there  is  a  zone  in  which  there  are  differ- 
ences of  opinion  as  to  whether  particular  items  are  properly 
charged  as  maintenance  or  renewals.  Such  differences  of  opinion 
are  evidently  responsible  for  the  differences  above  noted  as  be- 
tween the  estimated  requirements  for  the  two  purposes,  as  set 
forth  in  the  ordinances,  and  the  charges  as  actually  made  on  the 
companies'  books. 

The  gross  revenues  for  the  year  ended  January  31,  1922,  were 
$60,343,733,  and  based  upon  these  figures  the  requirements  for 
maintenance  and  renewals,  according  to  Drum's  testimony,  would 
have  been  as  follows: 

For  maintenance  9.00  per  cent $5,430,936 

For  renewals         6.65  per  cent 4,012.776 

Total  15.65  per  cent $9,443,712 

In  contrast  with  the  requirements  for  maintenance  and  re- 
newals, indicated  by  expert  testimony  on  behalf  of  the  companies 
(15.65  per  cent  of  gross  revenues),  and  by  the  actual  experience 
of  the  companies  over  a  twelve-year  period  (15.8  per  cent  of 
gross  revenues),  are  the  amounts  charged  to  operating  expenses 
during  the  past  year,  aggregating  20.78  per  cent,  which  are  as 
follows: 

For  maintenance  12.78  per  cent  $7,709,688 

For  renewals  8.00  per  cent 4,827,499 

Total  20.78  per  cent  $12,537,187 

In  actual  operation  there  is  not  a  definite  fixed  relation  be- 
tween the  amounts  required  to  be  expended  for  maintenance  and 
the  amount  of  the  gross  revenues.  While,  of  course,  the  gross 
revenues  must  be  adequate  to  provide  for  necessary  requirements, 
there  are  many  other  factors  to  be  considered  in  determining  the 
required  gross  revenues.  Maintenance  and  renewal  expendi- 
tures, as  shown  by  the  record  in  this  case,  have  averaged  over  a 
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period  of  twelve  years  somewhat  less  than  16  per  cent  of  the 
gross  revenue,  84  per  cent  being  devoted  to  other  purposes. 
However,  after  determining  (from  a  study  of  the  amount,  char- 
acter of  the  maintenance  work  to  be  done,  and  the  prevailing 
labor  and  material  costs),  the  necessary  expenditures  for  main- 
tenance purposes,  it  is  convenient  to  express  the  amounts  in 
terms  of  a  percentage  of  the  gross  revenues. 

Having  given  full  consideration  to  the  requirements  for  main- 
tenance and  renewal  purposes,  as  set  forth  in  this  record,  and 
having  given  particular  attention  to  the  amount  of  maintenance 
work  required  during  the  ensuing  months  to  keep  the  properties 
in  a  condition  of  operating  efficiency  (so  far  as  the  physical  prop- 
erty is  concerned),  at  least  equal  to  their  present  condition,  we 
are  of  the  opinion  and  find  that  ample  provision  will  be  made 
for  said  purposes  if  respondents  are  allowed  for  maintenance  and 
renewal  purposes,  the  sum  of  $7,778,000  (based  on  price  levels 
prevailing  during  the  past  year).  This  is  approximately  16  per 
"Cfcnt  of  the  gross  revenues  to  be  derived  from  rates  as  hereinafter 
prescribed.  This  is  a  somewhat  larger  percentage  of  gross  rev- 
enues than  the  companies'  expert  witness  Drum  estimated  would 
be  required  and  also  slightly  larger  than  the  percentage  annually 
<5xpended  during  the  past  twelve  years.  In  addition  to  this 
amount  there  will  be  available  for  said  purposes  the  interest  on 
the  renewal  fund,  now  amounting  to  $13,062,425,  and  such  addi- 
tions as  are  made  to  said  fund  from  time  to  time.  The  interest 
on  this  fund  during  the  past  year  amounted  to  approximately 
$473,071,  which  amount  will  be  increased  as  and  when  the  fund 
accumulates.  It  is  expected  that  respondents  will  continue  to 
cover  into  the  renewal  fund  all  interest  moneys  earned  on  said 
fund. 

In  arriving  at  the  allowance  for  maintenance,  as  stated  above, 
consideration  has  not  been  given  to  the  evidence  in  this  case  show- 
ing a  reduction  of  approximately  20  per  cent  in  materials  enter- 
ing into  maintenance  and  renewal  work.  This  item  will  be  dealt 
with  hereinafter  and  all  materials  used  in  operation  will  be  con- 
sidered in  one  amount. 

The  said  amount  of  $7,778,000  is  $1,884,613  in  excess  of  the 
average  annual  expenditures  for  maintenance  and  renewals  for 
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the  last  twelve  years.  It  is  $1,058,805  in  excess  of  the  average 
annual  expenditures  during  the  eight  years  ended  January  31, 
1922,  during  the  greater  part  of  which  time  prices  for  lahor  and 
materials  have  been  far  above  normal  levels.  While  the  expendi- 
tures during  the  last  two  years  have  been  somewhat  higher,  cog- 
nizance must  be  taken  of  the  fact  that  recent  expenditures,  par- 
ticularly during  the  last  year  or  more,  have  been  abnormally 
high,  due  to  the  fact  that  work  deferred  during  and  immediately 
following  the  War  has  been  done  during  this  period.  The  record 
now  shows  the  property  to  be  in  a  state  of  normal  operating  con- 
dition and  the  companies  are  now  making  no  claim  as  to  any 
deferred  maintenance. 

That  the  maintenance  work  performed  during  the  last  two 
years  and  charged  to  the  "maintenance"  account  has  been  greatly 
in  excess  of  normal  requirements,  is  indicated  from  a  study  of 
the  man-hours  employed.  The  man-hours  employed  during  the 
year  ended  January  31,  1921,  were  14.99  per  cent  in  excess  of 
the  number  employed  during  the  three  years  ended  January  31, 
1917,  which  period  appears  to  be  one  of  normal  operation.  The 
man-hours  employed  in  the  year  ended  January  31,  1922,  were 
12.92  per  cent  in  excess  of  the  number  employed  in  the  above 
mentioned  three-year  period. 

Comparing  man-hours  employed  by  the  cbmpanies  in  mainte 
nance  work  during  the  last  eight  years,  it  appears  that  during 
the  years  ended  January  31,  1919  and  1920,  the  amount  of  work 
done  was  3.87  per  cent  below  the  average  for  the  eight-year 
period,  indicating  that  work  was  deferred  which  had  to  be  made 
up  in  the  years  following.  It  is  shown  that  during  the  two  years 
following,  namely,  the  years  ended  January  31,  1921  and  1922, 
the  amount  of  work  done  was  9.24  per  cent  above  the  average 
during  said  eight-year  period.  This  large  excess  of  maintenance 
labor  during  the  last  two  years,  as  compared  with  the  under- 
maintenance  of  the  two  preceding  years,  appears  to  indicate  very 
dearly  that  all  maintenance  deferred  during  and  immediately 
following  the  War  has  now  been  caught  up,  so  that  there  is  now 
only  the  normal  maintenance  requirements  to  be  met 
hi  juries  and  Damages, 

[2]  Included  in  the  charges  of  operating  expenses  for  the  year 
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ended  January  31,  1922,  respondent  companies  carried  to  the 
injuries  and  damages  fund,  $2,301,224.06.  This  amount  was 
augmented  by  interest  earned  on  the  balance  in  the  fimd,  of 
$59,765.83.  Of  this  amount  $1,762,778.82  was  actually  ex- 
pended in  the  payment  of  claims  for  injuries  and  damages  dur- 
ing the  current  year.  The  evidence  shows  that  on  January  31, 
1921,  there  was  in  the  injuries  and  damages  reserve,  $1,892,- 
148.33;  that  on  July  31,  1921,  there  was  in  the  injuries  and 
damages  reserve,  $1,987,664.94,  and  the  balance  in  the  injuries 
and  damages  reserve  fund  on  January  31,  1922,  was  $2,490,- 
859.40. 

The  matter  of  the  application  of  a  simple  problem  of  arith- 
metic from  these  figures  would  show  that  respondent  companies 
Lave  added  to  this  fund  in  the  first  six  months  of  the  year,  $95,- 
516.61,  and  in  the  last  half  of  the  year,  $502,694.46. 

Respondents'  witness  Guilliams,  head  of  their  department  of 
claims,  testified  that  the  amount  of  money  which  would  probably 
be  required  during  the  next  year,  for  the  payments  of  claims,  and 
damages  from  this  account,  would  approximate  $1,800,000 ;  that, 
applying  his  experience  in  this  department,  should  the  companies 
quit  business  to-day  the  total  requirements  of  this  fund,  to  meet 
all  claims  and  damages,  would  be  $2,800,000. 

The  record  in  the  case  also  shows  the  average  expenditures  of 
respondent  companies  for  damages  for  the  last  eight  years,  to 
have  been  $1,685,076.54,  and  that  the  average  expenditures  from 
this  fund  for  the  last  four  years,  were  $1,775,255.83. 

In  the  light  of  the  past  record  of  the  average  expenditures  of 
the  respondent  companies  from  this  fund,  it  seems  perfectly 
obvious  that  witness  Guilliams'  figure  of  $1,800,000,  probable 
expenditure  for  next  year,  will  be  adequate  for  all  actual  needs 
of  the  companies. 

In  relation  to  the  reserve  necessary  to  be  held  in  this  fund  by 
respondent  companies,  it  should  be  noted  that  witness  Guilliams 
placed  the  total  reserve  requirements,  should  the  companies  cease 
business  to-day,  as  $2,800,000,  and  that  there  is  at  present  in 
the  fund,  $2,490,359.40.  Hence,  there  would  be  required,  to 
make  up  the  entire  figure  testified  to  by  Mr.  Guilliams  as  neces- 
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sary  in  this  reserve,  if  the  companies  should  cease  business  imme- 
diately, $309,640.60. 

When  the  Commission  considers  that  in  the  six  months  ended 
January  81,  1922,  the  companies  actually  set  aside  from  operat- 
ing expenses,  into  the  injuries  and  damages  reserve,  $502,694.46 
in  excess  of  the  actual  requirements,  it  seems  perfectly  obvious 
that  should  the  same  practice  continue  in  the  future^  this  reserve 
would,  within  four  months,  be  more  than  the  amount  estimated 
by  Mr.  Guilliams. 

However,  Mr.  Guilliams'  figures  were  based  on  the  theory  of 
an  insurance  company's  reserve  against  losses.  Mr.  Ouilliams 
also  testified  that  he  considered  respondent  companies  as  going 
concerns.  The  record  also  shows  that  included  in  the  present 
injuries  and  damages  account  there  are  still  sums  of  money  being 
paid  in  the  settlement  of  claims  which  accrued  prior  to  the  unifi- 
cation ordinance,  more  than  eight  years  ago.  Kespondent  com- 
panies are  not  insurance  companies,  but  public  service  companies, 
and  the  Commission  does  not  believe  that  a  fund  of  this  character 
should  be  accumulated  other  than  is  the  ordinary  practice  with 
companies  doing  the  same  character  of  business. 

The  Commission,  therefore,  is  of  the  opinion  and  believes  that 
the  addition  of  $502,694.46  from  the  operating  revenues  to  the 
injuries  and  damages  reserve  in  the  last  half  of  the  year  ended 
January  31,  1922,  was  excessive  for  the  year,  by  the  sum  of 
$500,000;  that  the  reasonable  requirements  of  respondent  com- 
panies in  this  fund  in  the  ensuing  year  will  not  be  greater  than 
$1,800,000,  and  that  this  excess,  $500,000,  added  to  the  reserve 
fund  during  the  last  six  months,  should  be  considered  as  reduc- 
ing the  amount  necessary  to  be  charged  to  operating  expenses  to 
make  up  the  requirements  of  respondent  companies  in  this  re- 
gard, but  that  the  interest  actually  earned  on  the  balance  in  the 
fund  should  be  covered  into  the  reserve  fund. 

Cost  of  Materials  and  Supplies. 

The  evidence  in  this  case  contains  a  detailed  list  of  items  of 
materials  and  supplies  used  in  operation  and  maintenance. 
While  this  list  does  not  include  all  of  the  materials  used  for  said 
purposes,  it  indicates  the  principal  materials  from  the  standpoint 
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of  the  a^regate  amount  of  charges  to  operation  and  maintenance. 

In  addition  to  the  items  tabulated  in  said  list,  testimony  in 
the  record  shows  that  in  connection  with  the  preparation  of  said 
list  of  materials,  additional  items  of  materials,  involving  more 
than  200  different  kinds  of  materials,  were  examined,  and  that 
the  price  reductions  indicated  with  respect  to  said  items  would 
average  substantially  the  same  as  those  shown  in  the  aforesaid 
list,  which  is  approximately  20  per  cent  of  the  average  prices 
during  the  past  year. 

The  showing  made  by  this  evidence  is  that  the  indicated  re- 
ductions in  prices  will  result  in  lowering  the  cost  of  operation 
approximately  $900,000  (based  on  the  quantities  of  materials 
used  during  the  last  year).  It  appears  that,  based  upon  the 
amount  of  materials  which  it  is  estimated  will  be  required  during 
the  ensuing  year,  the  said  reductions  in  prices  of  materials  vdll 
aggregate  $700,000,  and  that  the  cost  of  operation  will  be  cor- 
respondingly reduced.  Upon  this  evidence  we  find  that  in  deter- 
mining the  amount  necessary  to  be  allowed  for  operating  expenses 
for  the  ftnmediate  future,  the  cost  of  materials  should  be  con- 
sidered as  $700,000  less  than  the  cost  of  corresponding  quanti- 
ties used  during  the  last  year. 

Sweeping,  Sprinklvng,  and  Cleaning  Streets, 

[3]  In  the  order  of  the  Commission  of  November  23,  1921, 
(P.U.I1.1922A,  558),  the  Commission  severely  criticised  the 
practice  of  charging  to  operating  expenses  of  street  railway  com- 
panies, items  which  have  nothing  whatever  to  do  with  the  main- 
tenance or  operation  of  the  utility  itself,  but  rather  partake  of 
the  duties  of  the  municipality  to  its  citizens. 

Railways  Exhibit  9  in  this  case,  show  that  there  was  collected 
and  charged  to  operating  expenses  during  the  year  ended  Janu- 
ary 31,  1922,  for  sweeping,  sprinkling,  and  cleaning  streets,  the 
sum  of  $607,014.87.  Railways  Exhibit  10  shows  that  of  this 
amount,  $348,282.72  was  paid  to  the  city  of  Chicago  for  street 
cleaning  during  the  year  ended  January  31,  1922,  by  offsets  for 
current  furnished  the  city  for  bridges  and  for  policemen's  tickets. 

The  Illinois  Commerce  act  vests  in  the  Illinois  Commerce 
Commission,  of  the  state  of  Illinois,  the  exercise  of  the  police 
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power  of  the  state  in  reference  to  fixing  rates  of  fare  and  service. 
The  supreme  court  of  the  state  of  Illinois,  as  well  as  the  supreme 
court  of  almost  every  state  in  the  United  States,  has  repeatedly 
held  that  the  attempt  to  fix  rates  of  fare  and  service  in  contract 
ordinances  is  void  as  against  the  exercise  of  its  police  power  by 
the  state. 

In  the  case  at  hand,  the  supreme  court  of  Illinois  has  held 
that  the  order  of  the  predecessor  of  this  Commission,  establishing 
rates  of  fare  other  and  different  from  those  fixed  in  the  settle- 
ment and  unification  ordinances  of  respondent  companies  and 
the  city  of  Chicago,  is  valid. 

The  courts,  in  construing  the  duties  of  regulatory  bodies,  have 
held  that  it  is  the  duty  of  the  Illinois  Commerce  Commission  to 
fix  a  rate  of  fare  based  upon  service  rendered  and  which  will 
yield  operating  expenses  to  respondent  companies  and  a  reason- 
able return  upon  the  fair  value  of  property  used  and  useful  in 
the  public  service.  - 

Street  sweeping  and  cleaning  are  peculiarly  a  part  of  the  au- 
thority and  duties  of  the  municipality  in  the  control  of  its  own 
streets.  The  operation  of  street  cars  during  the  past,  when  street 
cars  were  ordinarily  drawn  by  horses,  may  have  contributed 
materially  to  the  cost  of  cleaning  streets.  The  Commission,  how- 
ever, is  unable  to  believe  that  a  charge  for  street  sweeping,  clean- 
ing, and  sprinkling,  under  the  law,  and  particularly  where  rates 
of  fare  are  fixed  in  the  exercise  of  the  police  power  of  the  state, 
exercised  by  the  Illinois  Commerce  Commission,  has  any  part  in 
the  operation  of  a  street  railway  where  cars  are  propelled  by 
electricity. 

Considerable  discussion  was  had  in  this  case  between  counsel 
for  the  city  of  Chicago  and  for  respondent  companies,  in  rela- 
tion to  whether  or  not  the  respondent  companies  should  be  al- 
lowed to  claim  certain  benefits  from  the  settlement  and  unifica- 
tion ordinances  and  at  the  same  time  deny  their  responsibility. 
It  would  seem  to  the  Commission  manifest,  that  either  the  con- 
tract should  be  adhered  to  or  entirely  repudiated.  However, 
when  respondent  companies  applied  to  the  predecessor  of  this 
Commission  to  exercise  the  police  power  of  the  State  of  Illinois 

in  the  control  of  rates  and  service  of  said  companies,  they  there- 
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ty  invoked  the  police  power  of  the  state,  placing  themselves 
strictly  on  a  rate-making  basis.  This  matter  was  under  discus- 
sion by  the  Public  Utilities  Commission,  of  Illinois,  in  its  order 
of  November  5,  1920  (P.XJ.E.1921A,  466),  wherein  respondent 
<^ompanies  were  contending  for  a  valuation  of  their  properties 
based  upon  the  purchasing  provisions  of  the  license  ordinances 
of  the  city  of  Chicago.  The  Commission  in  that  case,  after  deny- 
ing the  contention  of  the  companies  for  the  fixing  of  a  valuation 
on  the  basis  of  the  ordinance,  used  these  words :  "We  think  that 
to  sustain  the  contention  of  the  petitioners  in  this  respect,  would 
be  in  effect  to  destroy  the  very  foundation  upon  which  their  claim 
for  relief  rests  in  this  proceeding."  The  supreme  court  of  Illi- 
nois  having  held  that  our  statutes  do  not  confer  upon  municipali- 
ties power  to  make  inviolable  contracts  as  against  the  state  for 
rates  for  public  utilities,  it  is  idle  to  contend  that  contractual 
obligations  to  do  indirectly  what  cannot  be  done  directly,  are 
valid. 

The  Commission  is  of  the  opinion  that,  whatever  may  be  the 
relations  between  respondent  companies  and  the  city  of  Chicago, 
^ny  obligation  which  may  be  in  the  license  contracts  of  said  city 
requiring  respondent  companies  to  pay  certain  portions  of  the 
cost  of  sweeping,  cleaning,  and  sprinkling  the  streets  in  the  city 
•of  Chicago,  is  not  binding  upon  this  Conmiission,  in  the  exercise 
of  the  police  power  of  the  state,  in  the  fixing  of  rates  of  fare  to 
be  charged  and  collected  in  the  city  of  Chicago,  and  is  not  a 
proper  charge  to  operating  expenses  of  said  companies. 

J^ower. 

There  is  no  evidence  in  the  record  from  which  the  Commission 
<^an  determine,  with  any  degree  of  accuracy,  the  power  costs  for 
the  ensuing  year,  other  than  the  charges  for  this  expense  during 
the  preceding  years  and  the  general  trend  of  all  costs  downward. 
The  Commission  apprehends  that  the  rates  for  power  which 
respondent  companies  have  paid  during  the  year  ended  January 
31,  1922,  will  undoubtedly  be  reduced  during  the  next  current 
year.  The  Commission,  however,  has  in  mind  that  in  spite  of 
any  car-mile  reduction  which  may  be  made  by  respondent  com- 
panies, by  reason  of  the  adoption  of  the  Beeler  plan  for  rerouting 
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cars  of  respondents,  there  may  be  a  slight  increase  in  car-mile 
operations  requiring  somewhat  more  power.  However,  the  Com- 
mission believes  that  it  is  fair  to  offset  any  possible  increase  in 
car-mile  operations  by  the  probable  decrease  in  power  cost.  We 
are,  therefore,  of  the  opinion  that,  making  due  allowance  for  any 
increase  in  car-mile  operations,  the  sum  of  $3,128,792.32  will 
be  more  than  reasonably  adequate  for  power  costs  during  the 
ensuing  year. 
Taxes. 

During  the  year  ended  January  31,  1922,  respondents  charged 
$2,193,000  to  operating,  expenses  for  the  payment  of  taxes.  Re- 
spondents claimed  in  the  record  that  requirements  for  the  ensu- 
ing year  for  taxes  will  be  $407,000  in  excess  of  that  amount 
Upon  this  record  an  allowance  of  $2,600,000  should  be  made 
for  the  payment  of  taxes,  which  is  the  amount  claimed  by  re- 
spondents. 

YaluaiioTL 

The  evidence  in  this  case  will  not  support  a  definite  finding 
by  the  Commission  of  the  rate-making  value  of  the  properties  of 
these  respondents.  Witness  A.  L.  Drum,  for  respondents,  testi- 
fied that  it  would  have  cost  $27,000,000  more,  as  of  April  1, 
1920,  to  reproduce  the  properties  of  respondent  companies,  than 
as  of  October  1,  1921.  As  reproduction  costs  under  the  decisions 
of  the  Illinois  supreme  court  are  necessary  data  for  consider- 
ation of  this  Commission  in  fixing  rate-making  values,  the  matter 
of  valuation  will  hereafter  be  given  consideration  in  this  pro- 
ceeding. For  the  purposes  of  this  temporary  order  we  will  accept 
the  value  of  the  properties  of  these  respondents  as  determined 
by  the  order  of  the  Public  Utilities  Commission^  the  predecessor 
of  this  Commission,  issued  November  5,  1920  (supra)  y  plus  the 
expenditures  for  additions  and  betterments  since  that  date,  or 
$160,609,761, 

Eate  of  Retwnu 

[4,  5]  The  order  of  this  Commission  of  November  23,  1921 
(P.U.R.1922A,  558),  found  6  per  cent  to  be  a  reasonable  rate 
of  return  for  respondent  companies  on  the  value  of  their  proper- 
ties, used  and  useful  in  the  public  service.    Evidence  introduced 
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into  the  record  since  that  order  shows  conclusively  that  interest 
rates  have  decreased  IJ  per  cent  from  peak  cost.  Respondents 
have  made  no  adjustment  whatever  from  peak  prices  of  their 
executive  salaries  or  operating  costs. 

Voluminous  evidence  was  introduced  by  prominent  business 
men  of  Chicago,  showing  the  trend  of  commodity  prices  down- 
ward. This  evidence  included  many  different  articles  as  well  as 
items  actually  used  in  street  car  operation.  It  is  a  significant 
fact  that  this  evidence  tallied,  almost  to*a  fraction  of  a  per  cent 
with  United  States  Government  Statistics  introduced. 

From  this  evidence  the  Commission  is  forced  to  the  conclu- 
sion and  finds  that  the  operating  costs  of  respondent  companies 
are  excessive  and  unreasonable. 

The  evidence  further  shows  that  the  wages  which  respondents 
are  now  paying  for  labor  used  in  operations,  including  the  train- 
men and  all  other  employees  engaged  in  maintenance  work  and 
clerical  duties,  have  been  in  effect  since  about  June  1,  1920,  at 
which  time  they  were  raised  substantially  to  meet  the  rising  cost 
of  living  which  at  that  time  was  at  the  highest  peak  reached 
during  or  after  the  War. 

The  record  in  this  case  shows  that  at  the  time  said  increase  in 
wages  was  granted  the  cost  of  living  in  Chicago  was  approxi- 
mately 114  per  cent  above  that  prevailing  in  December,  1914. 
It  further  shows  that  in  December,  1921,  it  had  receded  to  a 
point  where  it  was  72.3  per  cent  above  the  level  prevailing  in 
December,  1914. 

Wages  for  trainmen  employed  on  the  surface  lines  were  32 
cents  per  hour  in  1914.  The  present  rate  is  80  cents  per  hour 
(except  for  men  in  service  less  than  one  year  and  certain  special 
classes),  which  is  160  per  cent  above  the  1914  scale. 

An  exhibit  introduced  in  this  case  by  J.  V.  Sullivan,  assistant 
to  the  president  of  the  surface  lines,  shows  rates  of  trainmen's 
wages  in  effect  in  45  of  the  larger  cities  of  the  United  States, 
including  Chicago. 

Excluding  Chicago  and  four  other  cities  (account  of  data 
not  being  in  comparable  form),  computations  made  from  this 
exhibit  show  an  average  wage  during  1920  of  61.1  cents  per  hour, 
while  the  wage  indicated  as  in  effect  at  the  present  time  averages 
P.U.R.1922C. 
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54.9  cents.  This  is  a  decrease  of  10.1  per  cent  since  the  peaL 
The  Chicago  wage  is  44.7  per  cent  above  the  average  of  the  40 
cities  included  in  the  comparison. 

This  exhibit  further  shows,  during  the  five  years  from  1914 
to  1918,  inclusive,  wages  in  Chicago  were  higher  than  the  aver- 
age wage  in  the  other  cities,  by  approximately  4.6  cents  per  hour. 
If  the  same  differential  were  in  effect  at  the  present  time  ihe 
wage  in  Chicago  would  be  60.3  cents.  It  would  require  a  reduc- 
tion in  the  present  Chicago  rates  of  24.6  per  cent  to  place  them 
on  a  basis  where  the  same  relation  would  prevail  as  before,  with 
reference  to  rates  in  effect  in  other  cities. 

In  the  order  of  November  23,  1921  (supra)  y  the  Commission 
severely  criticised  the  service  now  being  rendered  by  respondent 
companies,  the  efficiency  of  their  management  and  the  salaries 
paid  to  their  executive  officers. 

This  Conmiission  has  been  criticised  for  not  ordering  an  im- 
mediate reduction  in  operating  expenses  of  respondent  com- 
panies, especially  in  regard  to  salaries  and  wages.  Under  the 
Illinois  Commerce  Act,  this  Commission  has  no  authority  to 
make  such  a  direct  order.  Where,  however,  it  is  perfectly  ap- 
parent, as  it  is  in  this  case,  that  the  operating  costs  of  the  com- 
pany are  excessive  in  proper  relation  to  the  costs  of  labor  and 
industries  requiring  similar  skill,  to  the  prices  paid  for  the  same 
service  by  similar  utilities  in  other  cities  of  the  United  States, 
this  Commission  believes  that  not  all  of  this  excess  cost  should 
be  reflected  in  the  rates  of  fare  charged  and  collected,  but  that  a 
certain  portion  thereof  should  be  borne  by  the  company  itself. 

Taking  these  facts  into  consideration,  as  well  as  the  decreased 
costs  of  money,  and  a  consideration  of  all  of  the  evidence  in  this 
case,  we  are  of  the  opinion  that  for  the  purposes  of  this  tempo- 
rary order  a  fair  allowance  for  return  on  the  rate-making  value 
of  the  properties  of  respondents  will  be  provided  by  fixing  the 
rates  so  that  after  the  payment  of  operating  expenses,  including 
taxes  and  renewals,  there  shall  remain  5  per  cent  on  the  tempo- 
rary valuation  herein  determined.  We  are  of  the  opinion  that 
an  allowance  should  be  made  of  $8,030,408.38,  which  is  5  per 
cent  of  the  temporary  rate-making  value  of  $160,609,761,  and 
that  the  rate  of  fare  established  should  be  sufficient  to  produce 
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tliis  amount.  This  allowance  which  is  made  by  this  temporary 
order  for  return  to  the  companies  on  these  properties,  should 
not  be  construed  in  any  wise  as  a  final  determination  of  this 
question. 

Totai  Bequiremenis. 

We  are  of  the  opinion  that  from  the  foregoing,  the  total  re- 
quirements of  these  respondents  for  the  payment  of  operating 
expenses,  including  renewals  and  return  on  the  temporary  rate- 
making  value  of  their  properties,  for  the  ensuing  year,  will  not 
be  in  excess  of  $47,916,228. 

Estimated  Operating  Revenue. 

The  evidence  in  this  case  shows  that  during  the  eight-year 
period  ended  January  31,  1922,  there  has  been  a  gradual  in- 
crease in  the  revenue  passengers  carried  by  respondent  com- 
panies. During  the  year  ended  January  31,  1922,  respondent 
companies  carried  approximately  18,500,000  less  than  were 
caiTied  during  the  preceding  year.  This  was  undoubtedly  due 
to  the  business  depression,  resulting  in  unemployment,  and  the 
rate  of  fare  charged.  The  reports  filed  by  the  companies  at  the 
direction  of  the  Commission  showing  the  revenue  of  passengers 
carried  indicate  that  with  any  increase  in  rates,  temporarily 
there  is  a  falling  off  of  the  number  of  passengers  carried.  In 
our  judgment,  there  will  undoubtedly  be  an  increase  in  the  num- 
ber of  revenue  passengers  carried  if  any  reduction  is  made  in 
the  rate  of  fare.  It  seems  fair  to  conclude  that  the  average  in- 
crease in  revenue  passengers  carried  during  the  next  year  will 
be  at  least  normal.  Taking  these  matters  into  consideration, 
we  are  of  the  opinion  that  respondents,  under  the  rate  of  fare 
fixed  by  this  order,  will  cairy  not  less  than  800,000,000  during 
ihe  ensuing  year. 

After  a  careful  consideration  of  all  of  the  evidence  in  this 
case,  the  Commission  is  of  the  opinion  and  finds  that: 

(1)  The  Commission  has  jurisdiction  of  the  parties  and  the 
subject  matter. 

(2)  Eespondent  companies,  for  the  ensuing  year  ending 
P.U.R.1922C. 
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January  31,  1923,  will  require  for  operating  expenses  and  a 
fair  return  on  their  properties,  not  more  than  $47,916,228. 

(3)  A  return  of  6  per  cent  on  the  fair  value  of  respondents' 
properties,  used  and  useful  in  the  public  service,  is  a  reasonable 
and  just  return. 

(4)  The  schedules  of  rates  now  on  file  by  respondent  com- 
panies are  unjust,  unreasonable,  and  excessiva 

(5)  The  temporary  order  of  this  Commission  of  November 
23,  1921  (supra),  should  be  rescinded  and  annulled. 

(6)  The  Commission  further  finds  that  the  following  rates  of 
fare  are  reasonable  and  just  for  the  purposes  of  this  temporary 
order: 

For  a  continuous  trip  in  one  general  direction  within  the  pres- 
ent limits  of  the  city  of  Chicago,  over  the  street  railways  operated 
by  the  companies,  and  all  extensions  thereof  (whether  owned, 
leased  or  operated  by  them),  the  sum  of  6  cents  for  each  pas- 
senger twelve  years  of  age  or  over ;  and  3  cents  for  each  passen- 
ger under  twelve  years  of  age;  provided,  that  children  under 
seven  years  of  age  accompanied  by  a  person  paying  fare,  shall 
be  permitted  to  ride  free.  The  provisions  as  to  transfers  as  they 
now  exist  shall  continue;  and  that  said  rates  of  fare  will,  under 
prudent  and  economic  management,  yield  a  return  of  5  per  cent 
on  the  fair  value  of  respondents'  properties,  used  and  useful  in 
the  public  service,  together  with  necessary  operating  fund. 

(7)  That  this  order  should  be  temporary,  tentative,  and  ex- 
perimental, pending  further  investigation  and  a  finding  of  what 

a  permanent  rate  should  be. 
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IDAHO   PUBLIO   UTILITIES   COMMISSION. 

EE  IDAHO  POWER  COMPANY. 

[Case  F-449,  Order  No.  838.] 

Service  —  P&wers  of  Commission  —  Contract. 

1.  A  contract  between  an  electric  utility  and  a  consumer  to  fur- 
nish electrical  service  for  a  period  of  years  is  subject  to  the  proper 
exercise  of  the  police  power  of  the  state  and  cannot  abridge  a  Com- 
mission power  to  authorize  the  discontinuance  of  such  service  in  the 
interest  of  the  public. 

Service  —  Ahandonm^ent  —  Operation  at  a  loss  —  Remote  distributing 
lines, 

2.  An  electric  utility  should  be  permitted  to  abandon  a  distribut- 
ing line  operated  at  a  loss  when  the  abandonment  of  this  service  in 
no  wise  interferes  with  the  general  system  or  plan  of  development 
but  is  more  in  the  nature  of  a  special  service  for  said  patrons  and 
has  no  intimate  connection  or  relationship  with  the  rest  of  the 
system. 

Service  —  Abandonment  —  Distributing  lines  —  Sharing  of  depreda^ 
tion  reserve, 

3.  A  distributing  line  sought  to  be  abandoned  should  not  be  al- 
lowed to  share  in  the  depreciation  reserve  of  an  electric  utility  when 
it  does  not  appear  that  it  has  contributed  to  that  reserve  because 
the  earnings  thereon  have  been  insufficient  to  pay  operating  expenses 
and  taxea  on  the  investment. 

[May  2,  1922.] 

Applicatioh"  for  permission  to  discontinue  service  and  dis- 
mantle a  distribution  line;  application  granted. 

Appearances:  Clarence  T.  Ward,  Attorney  for  Applicant; 
Harlan  D.  Heist,  Attorney  for  Protestant,  James  H.  Kilpatrick; 
Stockslager  &  Ahrens,  Attorneys  for  Protestants,  Carrie  F.  Stock- 
slager. 

By  the  Commission:  This  matter  came  regularly  on  for 
hearing  before  Commissioner  Erb  at  Shoshone,  Idaho,  on  No- 
vember 25,  1921,  on  the  application  of  the  Idaho  Power  Com- 
pany for  permission  to  discontinue  service  on,  dismantle,  and 
remove  that  certain  electric  distribution  line  running  westerly 
from  the  village  of  Shoshone,  Lincoln  County,  Idaho,  a  distance 
of  approximately  one  and  three-quarter  miles  to  what  is  com- 
monly known  as  the  Milsap  ranch  now  owned  by  Mrs.  Carrie 
S.  Stockslager. 
r.U.R.1922C.  46 
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Witnesses  were  sworn  and  testified  and  documentary  evidence 
offered  by  respective  parties,  and  the  cause  finally  submitted  on 
briefs  February  2,  1922,  and  taken  under  advisement  by  the 
Commission. 

The  testimony  shows  that  about  the  year  1901  or  1902,  Rob- 
ert Hayes,  acting  for  Gooding  Brothers,  secured  from  the  village 
of  Shoshone  an  electrical  franchise  to  serve  the  village  of 
Shoshone  and  entered  into  negotiations  with  one  Frank  Milsap, 
the  owner  of  a  ranch  lying  about  one  and  one-half  to  two  miles 
westerly  from  the  village  of  Shoshone  for  a  power  site  and  right 
of  way  for  ditch  and  pole  line  on,  over,  and  across  the  land  owned 
by  Milsap;  that  the  said  Hayes  and  Milsap,  being  unable  to 
agree  on  the  remuneration  to  be  received  by  Milsap  for  said  site 
and  right  of  way,  the  matter  was  referred  to  a  Board  of  Arbitra- 
tion, whose  decision,  when  made,  was  accepted  by  both  parties. 

In  due  time  the  electric  plant  and  system  was  installed  and 
placed  in  operation  under  the  name  of  the  Shoshone  Light  & 
Water  Company,  and  Frank  Milsap,  at  his  residence  near  said 
dam  site,  was  furnished  electricity  at  same  rates  as  other  con- 
sumers and  that  he  and  his  successor  in  interest,  Carrie  S.  Stock- 
slager,  have  continued  to  receive  said  service  at  such  rate  con- 
tinuously to  the  present  time. 

It  is  further  shown  that  the  plant  and  system  of  the  Shoshone 
Light  &  Water  Company  was  afterward  transferred  to  the  Great 
Shoshone  &  Twin  Falls  Light.  &  Power  Company ;  and  that  there- 
after, in  the  year  1913,  Fred  J.  Hill  purchased  property  between 
the  Milsap  ranch  and  the  village  of  Shoshone,  and  after  assur- 
UTLce  from  F.  C.  Pierce,  the  local  manager  of  the  Great  Shoshone 
&  Twin  Falls  Light  &  Power  Company  that  he  would  be  fur- 
nished electrical  service  thereon,  obtained  a  right  of  way  from 
the  Oregon  Short  Line  Railroad  Company  and  went  to  consid- 
erable expense  in  placing  pipes  underground  to  carry  an  electric 
service  line  across  the  railroad  right  of  way,  and  in  installing  an 
electric  pumping  plant  consisting  of  motor,  piunp,  and  tank,  and 
a  pipe  line  from  said  tank  to  convey  water  to  his  residence,  barn- 
yard, and  slaughter  house,  and  in  wiring  his  dwelling  house, 
garage,  and  slaughter  house  for  electric; lights,  and  ever  since  has 
received  electric  service  on  the  same  rates  as  other  consumers. 

It  is  further  shown  that  after  the  purchase  of  the  electric  plant 
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and  system  by  tlie  Great  Shoshone  &  Twin  Falls  Light  &  Power  i 
Company,  the  electric  plant  constructed  on  the  Milsap  place  was 
only  used  for  emergency  service  but  was  so:'used  until  about  1916, 
when  same  was  dismantled  and  removed. 

That  since  the  dismantling  and  removal  of  the  jwwer  plant 
from  the  site  on  the- Milsap  place,  the  line  in  question  has  been 
solely  used  as  a  distribution  line  for  the  electric  service  furnished 
to  Carrie  S.  Stockslager  and  James  H.  Kilpatrick,  the  successors 
in  interest  of  Frank  Milsap  and  Fred  J.  Hill;  while  prior  to 
the  dismantling  of  said  power  plant,  the  line  in  question  had  not 
only  been  used  to  distribute  electrical  service  to  Frank  Milsap 
and  Fred  J.  Hill,  and  their  respective  successors  in  interest,  but 
bad  also  been  used  for  the  transmission  of  the  electricity  gener- 
ated at  said  power  plant  to  the  village  of  Shoshone. 

The  line  in  question  is  shown  to  have  been  constructed  about 
the  year  1903  and  to  have  had  little  replacement  made  since  con- 
struction, and  to  have  now  reached  the  stage  where,  practically 
speaking,  it  must  be  reconstructed  if  to  remain  in  service  with 
safety  to  the  public. 

Evidence  was  introduced  by  the  power  company  to  the  effect 
that  the  cost  of  reconstructing  the  line  in  question  would  amount 
to  upwards  of  nineteen  hundred  dollars,  and  that  the  annual  rev- 
enue to  be  derived  from  the  two  customers  served  thereby  would 
run  from  $75  to  $90,  and  that  there  is  no  reasonable  expectancy 
of  any  increase  of  revenue  therefrom. 

The  evidence  of  protestants  was  confined  to: 

First:  An  attempt  to  show  that  in  the  contract  with  Frank 
Milsap  for  power  site  and  right  of  way,  a  part  of  the  consider- 
ation was  a  contract  to  furnish  electrical  service  during  the  "fifty- 
year  life  of  the  franchise,  and, 

Second :  To  the  effect  that  complete  reconstruction  of  the  line 
was  unnecessary  at  this  time  and  that  with  certain  pole  replace- 
ments, said  line  might  be  maintained  in  serviceable  condition 
and  that  the  estimated  cost  of  reconstruction  of  the  power  com- 
pany is  excessive, 

[1]  Protestants  apparently  rely  largely  upon  the  alleged  con- 
tract between  the  Shoshone  Light  &  Water  Company,  predecessor 
in  interest  of  the  Idaho  Power  Company,  and  Frank  Milsap, 
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predecessor  in  interest  of  Carrie  S.  Stockslager,  for  electric  serv- 
ice during  the  life  of  the  franchise  at  the  regular  rates. 

The  legislature  of  the  state  of  Idaho  has  vested  in  the  Public 
Utilities  Commission  of  the  state  power  of  r^ulation  of  public 
utilities.  This  power  so  delegated  is  an  exercise  of  the  police 
powers  of  the  state,  properly  exercised  through  a  Commission 
created  by  the  legislature.  Idaho  Compiled  Statutes,  Chapter 
115;  Idaho  Power  &  Light  Co.  v.  Blomqnist,  26  Idaho  222; 
Sandpoint  Water  &  Light  Co.  v.  Sandpoint,  31  Idaho  498, 
P.U.R.1918F,  737,  L.RA.1918F,  1106,  173  Pac  973. 

The  state,  in  the  exercise  of  its  police  powers,  cannot  be  bound 
by  contracts  which  would  tend  to  hamper  the  exercise  of  its 
police  powers.  Contracts,  even  if  otherwise  valid,  must  yield  to 
this  power  where  exercised  through  the  Public  Utility  Commis- 
sion in  regulation  of  the  rates  and  service  of  what  have  been 
declared  to  be  public  utilities  by  the  laws  of  the  state.  Sand- 
point  Water  &  Light  Co.  v.  Sandpoint,  supra. 

If  the  contract  as  alleged  by  the  protestants  was  actually  en- 
tered into  it  was  subject  to  the  proper  exercise  of  tKe  police  power 
of  the  state  and  could  not  abridge  the  power  to  supervise  and 
regulate  the  service  of  the  public  utility  party  thereto  which  is 
an  inherent  function  of  Government  to  be  exercised  by  the  state 
through  its  legislature  or  through  a  r^ulatory  body  to  which  said 
power  has  been  delegated. 

The  respective  parties  have  discussed  at  considerable  length 
the  right  of  a  public  utility  to  discontinue  a  service,  once 
afforded,  and  the  authority  of  the  Commission  to  grant  permis- 
sion so  to  do. 

[2]  Generally  speaking,  a  public  utility  is  required  to  afford 
service  at  rates  which  will  yield  a  revenue  sufficient  to  pay  oper- 
ating expenses,  taxes,  set  aside  a  proper  depreciation  reserve, 
and  afford  a  fair  return  on  the  whole  investment  as  judiciously 
made  in  property  used,  useful,  and  reasonably  necessary  and  re- 
quired in  the  service  of  the  public  under  efficient  and  economical 
management. 

Conversely,  a  public  utility  cannot  be  required  to  render  serv- 
ice unless  such  rendering  will  afford  a  revenue  which  will  pay 
the  operating  expenses  and  taxes,  provide  proper  depreciation 

reserve  and  afford  a  fair  return  on  the  investment  judiciously 
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made  in  property  used,  useful,  necessary,  and  required  in  the 
service  of  the  public  under  efficient  and  economical  management. 

While  this  is  generally  a  correct  statement  of  the  law,  we  are 
not  disposed  to  take  the  position  that  each  individual  class  of 
service  afforded  by  a  utility  or  each  particular  unit  of  the  system 
of  a  utility  standing  alone  shall  afford  a  revenue  sufficient  to 
meet  its  pro  rata  of  the  revenue  required  to  pay  operating  ex- 
penses and  taxes,  provide  proper  depreciation  reserve  and  afford 
a  fair  return,  so  long  as  the  business  of  the  utility  as  a  whole 
meets  such  requirement. 

It  may  be  that  under  a  well  considered  plan  of  development 
of  the  territory  served,  some  particular  unit  of  the  property  or 
some  particular  class  of  the  service  necessary  to  be  rendered  by 
the  utility  would,  for  a  time,  be  unable  to  earn  its  fair  pro  rata 
or  standing  alone,  although  necessary  to  the  well  rounded  devel- 
opment of  the  territory,  would  never  be  able  to  earn  its  pro  rata 
and  yet,  by  reason  of  the  dependence  of  successful  operation  of 
other  units  or  classes  of  service  thereon,  such  service  should  be 
permitted  to  continue  at  an  earning  power  less  than  its  actual 
share. 

Such  a  state  of  facts  can  only  exist,  however,  when  such  unit 
cr  class  of  service  is  so  interwoven  with  the  system  of  the  utility 
or  general  plan  of  development  of  the  territory  served,  as  to  be 
a  part  of  the  general  system  or  general  development  plan. 

This  is  not  applicable  to  the  present  case,  as  here  the  service 
rendered  is  to  certain  particular  persons  over  a  certain  branch 
of  the  system  which  would  in  no  wise  interfere  with  the  general 
system  or  plan  of  development  if  discontinued,  dismantled,  and 
removed. 

This  service  sought  to  be  discontinued  by  the  applicant  may 
be  said  to  be  in  the  nature  of  a  special  service  for  these  patrons 
and  has  no  intimate  connection  or  relationship  with  either  the 
eventual  development  of  the  system  to  be  finally  constructed,  or 
of  the  territory  to  be  finally  served.  There  seems  to  be  no  rea- 
sonable hope  of  patrons  to  be  secured  either  along  the  line  sought 
to  be  abandoned  or  by  an  extension  of  same  to  points  beyond. 

A  service  of  this  kind  should  be  required  to  pay  at  least  its 
share  of  operating  expenses,  taxes,  and  depreciation  reserve,  and 

some  return  not  only  on  the  investment  of  the  line  but  also  on 
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that  part  of  the  power  plant  and  transmission  line  back  of  same 
and  necessary  to  the  service,  otherwise  same  becomes  discrimina- 
tory and  preferential. 

[3]  The  contention  of  the  protestants  that  this  line  sought  to 
be  abandoned  should  share  in  the  depreciation  reserve  of  the  ap- 
plicant seems  to  be  without  merit  as  it  does  not  appear  that  it 
has  contributed  to  that  reserva 

A  careful  analysis  of  the  revenues  received  by  the  applicant 
for  service  over  the  line  in  question  shows  that  while  the  patrons 
served  thereby  have  paid  the  same  rates  for  services  afforded  as 
other  patrons  of  the  system,  yet,  as  a  matter  of  fact,  the  earnings 
have  been  insufficient  to  pay  operating  expenses  and  taxes  on  the 
investment  in  said  line  and  on  the  pro  rata  of  plant  and  trans- 
mission system  back  thereof,  much  less  provide  in  addition  any 
depreciation  reserve  or  return  on  investment. 

Taken  from  another  angle,  if  the  line  sought  to  be  discontinued 
were  to  be  reconstructed  at  the  lowest  possible  cost,  and  in  the 
cheapest  allowable  manner,  the  revenues  to  be  derived  therefrom 
would  not  more  than  provide  taxes  and  depreciation  reserve^ 
with  no  provision  for  operating  expenses,  maintenance,  or  re- 
turn on  investment. 

Under  these  conditions  it  would  appear  that  the  continuance 
of  service  to  protestants  by  applicant  \vx)uld  be  a  discrimination 
which  could  not  be  justified  and  that  unless  guarantee  of  a  rea- 
sonable revenue  is  secured,  the  applicant  should  be  permitted  to 
discontinue  all  service  afforded  over  that  certain  electric  distribu- 
tion line,  running  westerly  from  the  village  of  Shoshone,  a  dis- 
tance of  approximately  one  and  three-quarter  miles  to  the  ranch 
now  owned  by  Carrie  S.  Stockslager  and  to  dismantle  and  remove 
sama 

Findings. 

From  the  evidence,  the  Commission  finds  that  the  Idaho 
Power  Company,  applicant  herein,  should,  in  the  absence  of  a 
guarantee  of  reasonable  revenue,  be  authorized  and  permitted  to 
discontinue  all  service  from  and  dismantle  and  remove  after  sixty 
days  after  date,  that  certain  electric  transmission  line  running 
westerly  from  the  village  of  Shoshone,  Lincoln  County,  Idaho, 

P.U.R.1922C. 


Digitized  by  VjOOQ IC 


RE  IDAHO  POWER  CO.  711 

a  distance  of  approximately  one  and  three-quarter  miles  to  and 
-upon  the  land  owned  by  Carrie  S.  Stockslager  and  the  whole 
thereof. 


ILIiINOIS  COMMKROB  COMMISSION. 

BE  LA  MOTTB  CO-OPERATIVE  TELEPHONE  COMPANY. 

[No.  10287.] 

URBAN  R.  TEMPLETON 

V. 

LA  MOTTE  CO-OPERATIVE  TELEPHONE  COMPANY. 

[No.  11643.] 

Service  —  Telephones  ^  Stodkholdera  —  Aasesmnents  in  arrears. 

1.  A  mutual  telephone  company  is  not  justified  in  refusing  a 
nonsubscriber  the  same  serYice  rendered  to  other  nonsubscribers  be- 
cause he  is  a  stockholder  who  has  failed  to  pay  assessments  on  his 
stock. 

Sautes  —  Telephonee  —  Rules  and  regulations  —  Nonsubscrihers. 

2.  A  nonsubscriber  residing  in  a  rooming  house  is  entitled  to  the 
same  use  of  the  telephone  in  the  residence  in  which  he  resides  as  the 
subscriber  therefor,  under  a  rule  which  provides  that  patrons,  their 
families,  and  persons  who  reside  with  them  shall  have  free  use  of  all 
lines  or  telephones. 

Mates  —  Telephones  —  Rules  and  regulations, 

3.  A  rule  limiting  telephone  service  to  members  of  a  subscriber's 
family  only  was  not  approved,  on  accoimt  of  its  drastic  nature,  and  on 
account  of  difficulty  of  properly  enforcing  a  rule  of  this  kind  without 
favor  or  discrimination. 

Rates  —  Schedules  ^  Necessity  of  filing, 

4.  Schedules  of  rates  for  toll  service  and  for  service  to  non- 
fubsmbers  for  local  calls  should  be  filed  with  the  Commission. 

[April  19,  1922.1 

Application  for  approval  of  rules  and  regulations  covering 
telephone  service  and  complaint  of  refusal  of  company  to  fur- 
nish service;  rules  partially  disapproved  and  complaint  sus- 
tained. 

By  the  Commission:  On  May  3,  1921,  complaint  was  filed 
with  this  Commission  by  U.  R.  Templeton  relative  to  the  action 
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of  the  La  Motte  Co-operative  Telephone  Company  in  refiwiiig 
to  furnish  him  with  telephone  service  over  the  lines  of  the  re- 
spondent located  in  Palestine,  county  of  Crawford,  and  vicinity. 
This  case  was  docketed  as  Case  No.  11643,  and  came  on  for 
hearing  at- Springfield  on  June  2,  1921,  at  which  time  Mr.  Tem- 
pleton  appeared  in  his  own  behalf  and  no  one  appeared  object- 
ing. At  this  time  the  case  was  heard  in  part  and  continued 
without  date. 

On  August  26,  1921,  the  La  Motte  Co-operative  Telephone 
Company  filed  with  the  Commission  an  application  for  approv- 
al of  rules  and  regulations  covering  telephone  service  in  Pales- 
tine, as  shown  on  Sheets  Nos.  2  and  3  of  rate  schedule  I.  P.  U. 
C.  1,  in  which  it  is  proposed  that  such  Revised  rules  and  r^ula- 
tions  become  effective  on  September  26,  1921.  It  appearing 
from  an  examination  of  the  said  schedule  that  the  Commission 
would  enter  upon  a  hearing  as  to  the  reasonableness  of  the  same, 
an  order  was  entered  suspending  the  proposed  schedules  until 
January  24,  1922,  and  the  same  were  subsequently  resuspended 
pending  final  determination  as  to  the  reasonableness  thereof. 
This  matter  was  assigned  docket  number  10287. 

It  appearing  that  Case  No.  11643  and  Case  No.  10287  con- 
tained to  a  large  extent  similar  issues  the  two  cases  were  con- 
solidated and  came  on  for  hearing  at  Palestine  on  November  22, 
1921,  at  which  time  the  several  parties  interested  herein  ap- 
peared and  presented  evidence  which  became  part  of  the  record 
in  this  case. 

From  the  evidence  of  record  it  appears  that  the  by-laws  of 
the  La  Motte  Co-operative  Telephone  Company  have  for  several 
years  last  past  contained  a  rule  which  provides  that  patrons, 
their  families  and  persons  who  reside  with  them  shall  have  free 
use  of  all  lines  or  telephones.  The  company  contends  that  this 
applies  to  all  parties  living  with  the  subscriber  but  does  not  in- 
clude boarders  or  roomers.  On  April  2,  1921,  the  above  by-law 
was  changed  at  a  meeting  of  the  stockholders  to  strike  out  the 
words  "And  persons  who  reside  with  them"  thereby  limiting  the 
use  of  the  instrument  to  the  patron  and  his  family  in  case  of  a 
residence  telephone. 

From  the  record  it  appears  that  the  complainant,  Mr.  Temple- 
ton,  had  previously  been  a  subscriber  of  the  La  Motte  Telephone 
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Company  at  his  farm  near  Palestine,  but  that  some  time  prior 
to  February  16,  1921,  had  rented  his  farm  and  made  his  resi- 
dence in  a  roominghouse  in  the  ctiy  of  Palestine.  The  record 
is  not  quite  clear  as  to  the  terms  on  which  the  present  tenant  took 
over  the  telephone  and  service  previously  paid  for  by  the  com- 
plainant, but  it  does  appear  that  until  February  15,  1921,  or 
thereabout,  the  La  Motte  Co-operative  Telephone  Company  re- 
garded the  complainant  as  a  subscriber  of  the  company  and  fur- 
nished him  telephone  service  from  subscribers'  stations  from 
which  he  desired  to  talk,  but  that  after  this  date  refused  further 
service  to  Mr.  Templeton  until  he  had  paid  the  regular  rental. 
There  appears  to  have  followed  some  dispute  regarding  pay- 
ment for  service,  the  complainant  claiming  that  in  as  much  as 
he  resided  at  a  rooming  house,  the  proprietor  of  which  is  a  regu- 
lar subscriber  of  the  company,  he  is  entitled  to  service  under  the 
rules  and  by-laws  of  the  company  now  in  effect. 

[1,  2]  The  record  is  considerably  confused  by  evidence  as  to 
assessments  made  against  the  complainant  as  a  stockholder  of 
the  company  and  the  justification  for  such  assessments.  This , 
point  is  here  touched  upon  only  for  the  reason  that  it  is  imma- 
terial whether  or  not  the  complainant  is  a  stockholder.  The  fact 
that  he  failed  to  pay  certain  assessments  on  his  stock  is  a  matter 
between  the  stockholders  and  the  company,  and  the  company 
is  not  justified  in  refusing  him  the  same  service  as  would  be 
rendered  any  other  nonsubscriber.  Under  the  section  of  the 
original  by-laws,  hereinabove  referred  to,  the  complainant  would 
be  entitled  to  the  same  use  of  the  telephone  in  the  residence  in 
which  he  resides  as  the  subscriber  therefor,  and  the  company 
is  not  within  its  rights  in  refusing  the  said  service  until  such 
time  as  the  Commission  approves  a  modification  of  the  present 
rule.  This  opinion  is  based  on  §  36  of  "An  Act  Concerning  Pub- 
lic Utilities"  which  is  now  in  effect  and  provides:  "Unless  the. 
Commission  otherwise  orders,  no  change  shall  be  made  by  any 
public  utility  in  any  rate  or  other  charge  or  classification,  or 
in  any  rule,  regulation,  practice,  or  contract  relating  to  or  affect- 
ing any  rate  or  other  charge,  classification  or  service,  etc." 

[3]  Subsequent  to  the  date  of  filing  of  the  complaint  by  Mr. 
Templeton,  the  La  Motte  Co-operative  Telephone  Company  filed 
sheets  2  and  3  of  I.  P.  U.  C.  1,  containing  rules  and  regulations 
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regarding  the  furnishing  of  telephone  service  in  Palestine,  and 
vicinity.  These  rules  have  not  been  accepted  by  the  Commission 
and  while  the  Commission  does  not  desire  to  place  itself  on  rec- 
ord as  encouraging  or  favoring  the  promiscuous  use  of  a  tele- 
phone by  outsiders,  it  is  inclined  to  believe  that  a  rule  limiting 
the  service  to  members  of  the  subscriber's  family  only  is  some- 
what drastic,  and  on  account  of  the  diflSculty  of  properly  en- 
forcing a  rule  of  this  kind  without  favor  or  discrimination,  the 
Commission  is  of  the  opinion  that  the  application  of  the  La 
Motte  Co-operative  Telephone  Company  for  the  approval  of 
the  same  should  be  denied. 

[4]  The  company  has  no  rate  on  file  at  the  present  time  for 
calls  from  public  pay  stations,  or  for  service  to  nonsubscribers, 
but  it  is  apparent  from  the  evidence  of  record  that  toll  service 
has  in  the  past  been  furnished  and  that  there  has  been  a  charge 
made  to  nonsubscribers  for  local  calls  from  stations  other  than 
that  in  the  premises  in  which  they  reside.  It  appears,  there- 
fore, that  the  said  rates  and  charges  should  be  filed  with  this 
Commission. 

Having  considered  the  evidence  of  record  in  this  cause,  the 
Commission  is  of  the  opinion,  and  finds: 

1.  That  IT.  B.  Templeton  is  entitled  to  the  same  service  and 
under  the  same  conditions  as  it  is  furnished  by  the  company  to 
nonsubscribers. 

2.  That  the  rules  and  regulations  of  the  company  now  effec- 
tive entitle  the  complainant  to  telephone  service  from  the  resi- 
dence where  he  resides. 

3.  That  the  company  shall  cancel  any  charge  now  held  against 
the  complainant  for  local  calls  originated  by  him  at  the  premises 
of  the  subscriber  with  whom  he  makes  his  residence. 

4.  That  the  rule  limiting  the  use  of  a  residence  telephone  to 
the  subscribers  and  members  of  the  family  and  denying  the  use 
of  same  to  other  persons  who  may  be  residing  in  the  same  prem- 
ises is  not  practical  to  enforce  without  discrimination  and  should 
not  be  made  effective.  That  as  to  the  remainder  of  the  rules 
filed,  no  evidence  has  been  presented  as  to  the  reasonableness 
thereof.  The  Commission,  however,  finds  that  they  have  been 
effective  for  some  time  past  and  should  be  allowed  to  remain  in 
effect  until  otherwise  ordered  by  this  Commission. 
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5.  That  sheets  2  and  8  of  rate  schedule  I.  P.  IT.  C.  1^  ot  the 
La  Motte  Co-operative  Telephone  Company  should  be  perma- 
nently canceled  and  annulled  and  that  the  company  be  authorized 
to  file  revised  rules  to  conform  with  the  findings  of  the  order 
hereinabove  expressed. 

6.  That  the  La  Motte  Co-operative  Telephone  Company  should 
£le  with  this  Commission  a  schedule  of  toll  rates  now  in  effect 
showing  therein  the  message  rate  on  local  calls  now  charged 
nonBubscriber& 


HililNOIS  COMMKRCX:  COMMISSION. 

CITY  OP  CHICAGO  HEIGHTS 

V. 

JOLIET  &  EASTERN  THACTION  COMPANY. 

[No.  11135.] 

Commisaiofts  —  Jurisdiction  -r  Paving  hy  street  raUwayf  —  Ordinance, 

The  Illinois  Commission  is  without  authority  to  require  a  street 
railway  to  pave  its  tracks  when  there  is  no  provision  in  its  franchise 
requiring  such  paving. 

.^^    ^  [May  3,  1922.] 

Complaint  of  failure  to  pave;  complaint  dismissed. 

By  the  Commission:  The  complaint  of  the  city  of  Chicago 
Heights  alleges  that  said  city  is  engaged  in  making  certain 
improvements  by  the  paving  of  certain  streets  in  said  city  in- 
cluding some  six  blocks  on  Fifteenth  street  in  which  are  located 
the  tracks  of  the  Joliet  &  Eastern  Traction  Company.  The 
'  city  of  Chicago  Heights  now  seeks  an  order  of  this  Commission 
directing  the  respondent  company  to  pave  that  portion  of  Fif- 
teenth street  occupied  by  its  tracks  and  a  certain  distance  on 
each  side  of  said  tracks. 

The  franchise  rights  of  the  respondent  were  originally  re- 
ceived from  the  township  authorities  before  the  portion  of  the 
city  now  being  improved  was  within  the  limits  of  the  city  of 
Chicago  Heights.  There  is  no  provision  in  this  franchise  re- 
P.U.R.19220. 
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quiring  said  respondent  to  pave  the  space  occupied  by  its  tracks. 
No  ordinance  has  been  granted  to  respondent  by  the  city  of 
Chicago  Heights. 

Aside  from  the  question  of  any  ordinance  requirement,  the 
Conunission  is  without  authority  to  require  respondent  to  pave 
its  faracks.  This  is  a  matter  over  which  the  city  has  jurisdiction. 
For  this  reason  the  Commission  finds  that  the  complaint  herein 
should  be  dismissed. 


KANSAS  sttprrme:  cottrt. 
CITY  OF  BAXTER  SPRINGS 

V. 

BILGER^S  ESTATE  et  aL 

[No.  23223.1 

(—  Kan.  — ,  204  Pac.  «78.) 

Valuation  ~  MeoMares  of  value  —  Evidence. 

1.  MethodB  adopted  by  engineers  in  ascertainin^g  the  Talue  of  a 
public  utility  plant  are  matters  of  evidence,  when  presented  to  a  court, 
and  not  rules  of  law.  • 

Yaluation  —  Municipal  acquiHtion  —  Service  lines  —  Owned   by 
customers^ 

2.  On  the  purchase  of  a  waterworks  system  by  a  city  from  the 
owners  of  the  system,  as  between  the  city  and  the  owners,  the  service 
lines  between  the  mains  of  the  system  and  the  property  line  of  its 
consumers  belong  to  the  owners  of  the  system,  whether  put  in  by  such 
owners  or  by  its  consumers,  where  the  franchise  does  not  specify  who 
shall  pay  the  expense  of  putting  in  such  service  lines. 

Valuation  —  Powers  of  court  —  Disregarding  testimony. 

3.  In  an  action  to  determine  the  value  of  a  waterworks  system, 
deductions  from  the  amount  ascertained  by  engineers  to  be  the  value 
may  be  made  by  the  court,  where  it,  after  a  consideration  of  all  the 
evidence,  finds  that  such  deductions  should  be  made. 

ITaluation  —  Powers  of  court  —  Evidence, 

4.  In  an  action  to  ascertain  the  value  of^  a  waterworks  system, 
the  court  may  deduct  from  the  total  valuation  placed  thereon  by 
engineers  the  value  of  any  part  of  the  plant  as  fixed  by  the  engineers, 
where  the  court  finds  from  the  evidence  that  that  part  has  no  value 
whatever. 

Valuation  —  Accrued  depreciation  —  Evidence. 

5.  In  such  an  action  the  amount  that  shall  be  deducted  for  what 
P.U.R.1922C. 
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ifl  named  "functional  depreciation"  is  a  matter  that  mnat  be  deter- 
mined by  the  court  from  the  evidence. 
Appeal  and  review  —  ConcluMvenesa  of  findinge  —  Lower  eourt  — 
Compeneation  to  appraisers, 

6.  The  jud^ent  taxing  costs  and  awarding  compensation  to  ap- 
praisers is  not  disturbed. 

Headnotes  by  the  Gottbt. 

[February  11,  1922.] 

Appeal  from  a  District  Court  judgment  fixing  the  value  of 
water  property  to  be  acquired  by  a  municipality;  judgment  re- 
versed and  new  trial  directed. 

Appearances:  R.  E.  Rosenstein  and  Grant  Waggoner,  both 
of  Baxter  Springs,  and  Edward  E.  Sapp,  of  Galena,  for  appel- 
lant and  appellee;  Fred  a  Walker,  of  Columbus,  and  John  M. 
Kinkel,  of  Topeka,  for  appellee  and  appellant. 

Marshall,  J. :  In  this  action  the  city  asked  the  district  court 
to  ascertain  the  value  of  the  waterworks  system  of  Baxter 
Springs,  built  under  a  franchise  granted  by  the  city,  which 
franchise  provided  that  the  city  might  purchase  the  waterworks 
system  at  any  time  after  five  years.  This  action  was  commenced 
on  December  1,  1919,  on  which  day  the  city  had  elected  to  pur- 
chase the  plant.     Section  7  of  the  franchise  ordinance  reads: 

"Said  city  shall  have  the  right  to  purchase,  at  any  time  after 
five  years  after  publication  of  this  ordinance,  all  machinery, 
mains,  pipes,  and  all  other  properties  that  are  part  of  and  used 
in  the  operation  of  waterworks  system  and  business  of  grantee 
or  assigns,  at  their  actual  value,  exclusive  of  any  value  to  the 
franchise  granted  by  this  ordinance ;  such  purchase  by  said  city 
to  be  governed  by  and  be  in  conformity  with  the  provisions  of 
§  12  of  chapter  82  of  the  Session  Laws  of  the  state  of  Kansas 
for  the  year  1897/' 

The  parties  stipulated  that  each  should  appoint  an  appraiser ; 
that  the  court  should  appoint  a  third  one ;  that  the  three  should 
constitute  a  Conunission  to  appraise  and  ascertain  the  value  of  the 
plant  and  system  exclusive  of  the  franchise;  that  the  Commis- 
sion of  appraisers  might  examine  "personally  and  by  experts 
and  such  other  persons  as  necessary  and  familiar  with  the  cost 
and  construction  and  condition  of  such  plants  and  resort  to  oth- 
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er  means  within  their  power  in  order  that  they  may  arrive  at 
the  value  thereof;"  that  upon  the  filing  of  the  appraisement  in 
the  district  court  either  party  should  have  the  right  to  present 
ftirther  testimony;  that  the  court  should  modify  or  modify  and 
confirm  the  report;  and  that  either  party  could  appeal  to  the 
supreme  court  from  the  finding  and  order  of  the  district  court 
Appraisers  were  appointed;  they  made  a  report;  the  matter  was 
heard  in  the  district  court;  additional  evidence  was  there  intro- 
duced; the  value  of  the  property  was  ascertained;  and  judg- 
ment was  rendered  accordingly.  The  owners  of  the  plant  and 
the  city  appeal. 

The  city  urges  three  propositions :  First,  that  the  "court  erred 
in  including  value  of  service  lines  and  partial  value  of  private- 
ly constructed  lines ;"  second,  that  the  court  erred  "in  the  method 
used  at  arriving  at  the  value  of  the  water  plant  and  system;" 
third,  that  the  court  erred  "in  refusing  to  allow  a  sufficient  sum 
for  functional  depreciation." 

The  owners  of  the  plant  urge  three  propositions:  First,  that 
the  court  erred  in  deducting  $2,000  from  the  value  of  the  plant 
on  account  of  the  private  ownership  of  service  lines;  second, 
that  the  court  erred  in  deducting  from  the  report  of  the  apprais- 
ers $4,977.21  on  account  of  the  method  adopted  by  the  apprais- 
ers in  determining  the  value  of  the  plant ;  third,  that  the  court 
erred  in  deducting  from  the  value  of  the  plant  $3,200  on  account 
of  a  lease  on  wells  and  buildings. 

[1]  1.  A  consideration  of  practices  that  are  followed  in  the 
valuation  of  public  utility  properties  will  be  of  substantial  bene- 
fit in  reaching  a  conclusion  on  the  matters  presented  by  these 
appeals.  Values  of  such  properties  are  ascertained  principally 
for  one  of  three  purposes — taxation,  rate  making,  or  purchase. 
Different  principles  are  followed  in  ascertaining  the  value  of 
property  for  each  of  these  purposes,  although  there  is  much 
discussion  that  the  true  value  for  one  is  the  correct  value  for 
each  of  the  other  two.  Valuations  are  made  by  taxation  officers 
or  bodies,  by  public  utilities  Commissions  or  rate-making  bodies, 
and  by  courts.  Officers  and  bodies  intrusted  with  the  valuation 
of  property  for  the  purpose  of  levying  taxes  thereon,  acting 
honestly  in  the  performance  of  their  duties,  undertake  to  place 
as  high  a  valuation  on  the  property  as  it  will  reasonably  bear 
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when  compared  with  other  property.  Kate-regulating  bodies, 
acting  just  as  honestly  and  undertaking  to  protect  the  public 
which  they  in  a  sense  represent,  make  the  valuation  as  low  as 
it  can  be  reasonably  done.  A  court,  when  compelled  to  place  a 
valuation  on  a  public  utility  property,  must  ascertain  the  actual 
value  without  exaggeration,  on  the  one  hand,  or  undervalua- 
tion, on  the  other.  This  inevitably  leads  to  the  different  bodies 
placing  different  valuation  on  the  property. 

Most  commodities  have  a  known  or  easily  ascertained  value 
— the  price  at  which  the  commodity  sells  in  the  market  where 
men  go  to  buy  and  sell.  Public  utility  properties  are  not  with- 
in this  class  of  commodities;  there  is  no  market  for  them.  They 
have  a  value,  but  that  value  cannot  be  accurately  named  as  so 
many  dollars  in  answer  to  a  single,  simple  question*  Other 
means  must  be  resorted  to  for  the  purpose  of  ascertaining  the 
values  of  these  properties.  The  means  most  frequently  and 
almost  exclusively  used  have  been  that  of  employing  engineers 
skilled  in  the  work  of  constructing  such  plants,  of  operating 
them,  or  of  ascertaining  their  value,  and  of  having  those  engi- 
neers make  the  valuations  of  the  plants.  Different  methods  are 
employed  by  engineers  for  this  purpose.  Two  engineers,  oper- 
ating separately,  but  under  the  same  method  in  ascertaining 
the  value  of  a  single  plant,  will  come  to  different  conclusions 
because,  in  many  of  the  steps  taken,  it  is  the  judgment  of  the 
engineer  that  must  be  exercised,  and  that  judgment  controls 
his  conclusion,  while  the  judgment  of  the  other  engineer  on  the 
same  subject  may  be  different  and  a  different  conclusion  be 
reached.  In  nearly  every  controversy  over  the  valuation  of  a 
public  utility  plant  the  engineers  for  the  opposite  sides  come 
to  different  conclusions  concerning  the  value,  that  difference 
many  times  running  into  millions  of  dollars.  Of  the  different 
methods  used  by  engineers  in  doing  this  kind  of  work,  one  is 
known  as  the  original  cost  of  construction,  another  as  the  cost 
of  reproduction  at  the  time  of  the  valuation,  and  another  as  the 
cost  of  reproduction  based  on  the  average  prices  of  material 
and  labor  covering  a  selected  number  of  years  ending  with  the 
time  named  for  the  date  of  the  valuation.  Others  may  exist 
or  be  yet  devised.  Each  of  these  probably  has  its  advantages 
over  the  others.     A  tax  commission  or  a  public  utilities  Com- 
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mission  may  adopt  one  method  to  the  exclusion  of  the  other  two, 
but  a  court  is  not  justified  in  doing  the  same  thing. 

Engineers  testify  as  expert  witnesses  concerning  their  work, 
the  manner  in  which  they  did  it;  and  the  conclusions  reached 
by  them.  Their  testimony  must  be  considered  just  the  same  as 
the  testimony  of  other  expert  witnesses.  The  court  may  be 
convinced  that  the  method  of  one  engineer  is  the  best  and  may 
follow  it,  but  the  court  is  not  justified  in  so  doing  until  it  has 
carefully  considered  the  evidence  presented  by  those  using  the 
other  methods.  These  methods  are  not  rules  of  law,  but  are 
matters  of  evidence  and  should  be  considered  by  the  court  as 
such.  Certain  factors  are  common  to  all  these  methods,  such 
as  the  value  of  a  going  concern,  the  franchise  value  (excluded 
by  the  ordinance  and  stipulation  in  the  present  action),  good 
will,  value,  depreciation,  overhead  expense,  engineering  cost, 
interest  on  idle  money,  etc.  Of  course,  engineers  in  ascertain- 
ing the  value  of  a  plant  should  take  into  consideration  every 
possible  factor  that  enters  into  that  value  and  should  lay  those 
factors  before  the  court ;  and  the  court,  when  weighing  the  testi- 
mony of  such  engineers,  should  consider  the  conclusions  reached, 
the  methods  adopted,  and  every  factor  that  entered  into  the  valu- 
ation and  give  to  each  factor  such  weight  as  the  court  thinks 
that  each  deserves,  exactly  the  same  as  the  court  daily  instructs 
the  jury  to  consider  evidence.  There  is  no  difference  between 
the  consideration  of  the  evidence  introduced  for  the  purpose  of 
ascertaining  the  value  of  a  public  utility  plant  and  that  intro- 
duced before  a  jury  for  the  purpose  of  reaching  the  result  in 
any  action  in  which  expert  evidence  may  be  introduced.  While 
the  testimony  of  expert  witnesses  in  such  matters  may  be  en- 
titled to  greater  weight  than  that  of  nonexpert  witnesses,  yet 
there  is  no  rule  of  law  which  confines  the  court  to  the  consider- 
ation of  that  kind  of  testimony.  Nonexpert  witnesses  may  tes- 
tify to  facts  within  their  knowledge  if  those  facts  have  any  bear- 
ing upon  the  value  of  the  property. 

The  court  should  consider  all  facts  which  would  be  consid- 
ered by  a  seller  or  a  purchaser  in  negotiations  for  the  sale  of  the 
property  if  there  is  evidence  to  establish  those  facts.  Among 
such  facts  are  original  cost  of  construction,  reproduction  cost 
at  the  time  fixed  for  the  valuation,  reproduction  cost  based  on 
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the  average  price  of  labor  and  material  for  a  stated  miinber  of 
years  up  to  and  including  the  time  fixed  for  the  valuation,  de- 
preciation^ the  length  of  time  the  plant  has  been  in  operation, 
character  of  construction,  in  this  case  the  size  of  the  pipes  and 
the  depth  at  which  they  are  laid,  the  cost  of  necessary  repairs, 
additions,  and  improvements,  the  adequacy  of  the  plant  to  ful- 
fill the  purpose  for  virhich  it  was  constructed,  the  ability  of  the 
plant  to  expand  and  meet  increased  demands,  the  possibility 
of  increased  demands,  soil  conditions,  source  of  water  supply, 
going  concern  value,  rates,  revenues,  expenses,  the  service  ren- 
dered, the  satisfaction  or  dissatisfaction  of  customers  with  the 
service,  the  density  of  the  population  served  by  the  plant,  and 
any  other  matter  that  would  be  a  factor  in  determining  its  value. 
Anything  that  enhances  or  lowers  the  value  of  the  property  may 
be  shown  by  evidence  and  should  be  considered  by  the  court. 
Some  of  the  things  can  best  be  detailed  by  experts;  others  can 
be  testified  to  by  nonexperts.  When  the  court  has  considered 
all  the  evidence  that  has  been  offered  and  has  reached  a  conclu- 
sion, that  conclusion  is  just  as  binding  on  the  supreme  court 
as  any  result  reached  by  a  trial  court  on  evidence  that  may 
have  been  conflicting  or  from  which  different  minds  might  have 
reached  different  conclusions. 

After  such  examination  as  this  court  has  had  time  to  make, 
no  case  has  been  found  in  which  an  appellate  court  has  reversed 
the  judgment  of  a  trial  court  fixing  the  value  of  a  public  utility 
plant  for  error  in  ascertaining  that  value  where  all  the  evidence 
offered  was  received  and"  considered  and  effect  was  given  to  all 
the  factors  that  entered  into  such  value. 

[2]  2.  On  account  of  service  lines  which  had  been  put  in  by 
the  consumers  of  water  to  connect  the  property  of  the  consumer 
with  the  water  mains  in  the  streets,  the  court  deducted  $2,000 
from  the  amount  fixed  in  the  report  of  the  appraisers  as  the  value 
of  the  plant  This  the  owners  of  the  plant  contend  was  error, 
while-  the  city  contends  that  a  greater  amount  should  have  been 
deducted.  The  ordinance  is  silent  concerning  the  duty  of  the 
water  Qompany  to  furnish  water  at  the  property  line  of  the  con- 
sumer. Tinder  such  circumstances,  it  seems  to  be  well  settled 
that  it  is  the  duty  of  the  water  company  to  furnish  the  watei 
at  the  property  line.    Pine  Bluff  Corp.  v.  Toney,  96  Ark.  345, 
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131  S.  W.  680,  Ann.  Cas.  1912B,  544;  Pocatdlo  Water  Co.  v. 
Standley,  7  Idaho  156,  61  Pac.  518 ;  State  ex  rel.  De  Burg  v. 
Water  Supply  Co.  19  N.  M.  86,  140  Pac.  1059,  L.R.A.1915A, 
246,  Ann.  Cas.  1916E,  1290;  Bartlesville  Water  Co.  v.  Barties- 
ville,  48  Okla.  344,  150  Pac.  118;  International  Water  Co.  v. 
El  Paso,  51  Tex.  Civ.  App.  321,  112  S.  W.  816;  Cleveland  v. 
Maiden  Water  Works  Co.  69  Wash.  541,  125  Pac.  769.  The 
city  cites  Appleton  Water  Works  Co.  v.  Railroad  Commission, 
154  Wis.  121,  139,  142  K  W.  476,  481  (47  L.R.A.[N.S.]  770, 
Ann.  Cas.  1915B,  1160),  but  there  the  court  said: 

"We  think  it  is  true  that  the  part  of  the  service  pipe  above 
mentioned  is  part  of  the  plant,  whether  paid  for  by  the  company 
or  by  the  consumer." 

The  city  also  cites  W^ichita  Water  Co.  v.  Wichita  (D.  C.) 
271  Fed.  973,  and  quotes  from  the  report  of  the  special  master 
in  that  case.  However,  the  opinion  in  that  case  does  not  discuss 
the  proposition  now  under  consideration  and  does  not  material- 
ly assist  this  court. 

If  the  consumers  put  in  the  service  lines,  they  may  have 
claims  against  the  company  for  the  expense  of  doing  the  work, 
unless  they  have  been  paid  in  some  manner  before  this  time. 
As  between  the  city  and  the  company,  the  service  lines  belonged 
to  the  company  and  were  a  part  of  the  property  that  the  city 
elected  to  purchase.  Deductions  from  the  value  of  the  plant 
on  account  of  service  lines  owned  by  consumers  should  not  have 
been  made.  This  compels  a  reversal  of  the  judgment  and  is 
possibly  all  that  need  be  said,  but  the  other  matters  argued  will 
be  discussed.  v 

[3]  3.  Did  the  court  in  determining  the  value  of  the  plant 
commit  err6r  in  deducting  $4,977.21  from  the  value  named  in 
the  report  of  the  appraisers,  and  did  the  court  commit  error  in 
the  method  used  to  ascertain  the  value  of  the  waterworks  plant  ? 
In  the  abstract  is  found  what  appears  to  be  the  court's  opinion 
in  which  the  reasons  were  given  for  the  conclusions  reached.  To 
get  a  clear  understanding  of  the  propositions  now  being  dis- 
cussed, it  is  necessary  to  quote  extensively  from  that  opinion. 
The  court  said: 

"Xovv,  on  the  matter  that  has  given  me  perhaps  more  trouble 
than  anything  else,  and  that  is  the  method  of  determining  the 
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value.  Once  or  twice  during  the  trial,  perhaps  more,  I  indi- 
cated that  I  thought  that  evidence  of  anything  except  the  prices 
of  labor  and  material  as  they  existed  on  March  1,  1920,  should 
not  be  received,  although  I  admitted  all  the  evidence,  I  think, 
that  was  offered  on  the  matter,  subject  to  being  considered  or 
not  considered  as  I  might  afterwards  determine.  I  reviewed 
the  authorities  pretty  closely,  and  I  am  of  the  opinion  now  I 
was  in  error,  at  least  partly,  on  that  proposition.  I  do  not  find 
e.ny  avilwrities  thai  take  the  view  of  Mr.  Hodgson,  dissenting 
engineevj  or  Mr.  Veach,  I  believe  his  name  was,  the  other  en- 
gineer, in  the  adoption  of  the  method  they  suggest  for  arriving 
ai  this  value.  I  dont  find  any  authority,  I  say,  for  doing  thai. 
Most  of  the' cases  admit  evidence  of  an  average  price  ranging 
for  a  period  of  five  or  ten  years  immediately  prior  to  the  date 
of  acquisition,  in  this  case  on  March  1,  1920.  I  haven't  found 
any  cases  now  that  admit  evidence  as  has  been  offered  in  this  ' 
case  taking  a  range  of  prices  for  a  definite  time  prior — ^for  some 
time  prior  to  the  time  of  acquisition.  But  I  recognize  the  fact 
that  an  unusual  condition  exists  at  that  time,  and  I  am  now  of 
the  opinion  the  evidence  offered  should  be  received,  and,  while 
neither  that  evidence  nor  the  evidence  of  prices  for  1920  would 
be  conclusive,  yet  I  think  both  should  be  considered  and  should 
be  given  such  weight  as  the  trier  of  the  fact,  whether  the  court 
or  appraisers,  should  determine  it,  should  be  entitled  to  receive. 
It  seems  from  the  report  and  also  from  the  evidence  of  the  ap- 
praisers that  they  did  not  consider  prewar  prices.  As  I  say,  I 
think  prewar  prices  should  be  considered.  I  think  the  argument 
used  in  the  cases  is  sound.  It  is  not  the  price  of  the  plant,  nor 
the  cost  of  the  plant,  that  is  to  be  determined.  The  cost  of  re- 
production is  only  one  of  the  elements  to  be  considered  in  fixing 
the  ultimate  value.  The  weight  to  be  given  to  that  evidence  is 
a  matter  of  some  concern.  I  suppose  it  will  just  have  to  be  esti- 
mated as  any  other  evidence  of  value  or  most  other  evidences 
of  value  p[iust  be  estimated,  and  I  presume  for  that  purpose  the 
court  would  probably  be  justified  in  taking  judicial  notice  of 
present-day  conditions,  and  the  first  thing  to  be  determined  is, 
not  what  the  prewar  prices  were  or  what  the  cost  of  reproduction 
would  have  been,  using  prewar  prices,  but  those  are  admitted 
for  determining  or  getting  an  idea  of  what  the  future  price  might 
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be.  If  a  man  is  going  to  invest  his  money  in  a  plant,  he  natural- 
ly considers  whether  the  plant  in  a  year  from  now  or  two  years 
from  now  is  going  to  be  worth  more  or  less.  If  it  is  at  the  pin 
oacle  of  high  prices  of  labor  and  material,  he  knows  if  he  bnys 
a  plant  now  it  is  going  to  deteriorate  in  value,  and  he  is  going 
to  have  something  on  his  hands  that  he  woidd  have  to  stand  a 
substantial  loss  on;  on  tlie  other  hand,  we  may  be  having  ab- 
normally high  prices  at  this  time,  probably  are,  yet^  when  we 
look  about  us  and  see,  within  the  past  week  or  two,  one  single 
class  of  wage-earners  having  their  wages  increased  $600,000,000, 
and  as  a  result  thereof  freight  rates  increased  35  per  cent,  which 
necessarily  will  enter  into  the  price  for  some  time  to  come  of 
practically  all  Qommodities,  there  is  a  question  in  our  mind  just 
how  much  ought  to  be  deducted  on  account  of  conditions  as  they 
exist  at  this  time  as  compared  with  prewar  conditions  and  pre- 
war prices.  Yet  it  is  purely  an  estimate.  I  don't  think  it  could 
be  arrived  at  by  any  percentage,  and  I  have  considered  this  evi- 
dence, I  think,  carefully,  and  I  have  made  an  arbitrary  deduc- 
tion of  $4,977.21,  which  leaves,  after  making  the  other  deduc- 
tions, the  value  of  the  plant,  as  I  fix  it,  of  $27,500." 

Attention  is  called  to  the  part  italicised.  This  indicates  that 
the  court  in  some  degree  regarded  the  methods  adopted  by  the 
engineers  as  something  in  the  nature  of  rules  of  law  and  that 
the  court  possibly  disregarded  the  testimony  of  two  of  the  engi- 
neers who  testified  on  the  trial.  If  either  was  done,  the  court 
was  in  error.  Their  testimony  should  have  been  considered, 
although  it  may  not  have  been  convincing. 

[4]  4.  Was  it  error  for  the  court  to  deduct  $3,200  on  acoonnt 
of  the  lease  on  the  well  from  which  water  had  been  procured  by 
the  owners  of  the  waterworks  plant  ?  Again  it  will  be  profitable 
to  quote  from  what  the  court  said,  as  follows: 

"Now  on  the  question  of  the  lease  of  the  well  and  the  part 
of  the  building:  I  am  of  the  opinion  as  to  that,  that  if  the  method 
adopted  by  the  appraisers  as  to  fixing  the  value  is  the  correct 
method,  then  I  am  of  the  opinion  that  the  amount  they  arrive 
at  is  correct,  namely  $3,200.  But  I  do  not  believe  that  the 
method  is  proper.  The  lease  itself  does  not  authorize  the  lessor 
to  make  the  repairs  of  pulling  the  old  casing  and  putting  in  the 
new.     Without  these  repairs,  I  think,  from  the  evidence,  that 
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well  would  be  worthless,  and  consequently  the  lease  would  be 
worthless.  Of  course  the  building  is  leased  only  for  the  pur- 
pose of  using  the  well,  and,  I  say,  the  lessor  evidently  would 
not  make  the  repairs.  He  is  receiving,  according  to  the  evidence, 
$1  a  year.  The  lease  does  not  require  him  to  make  those  re- 
pairs, which  would  cost,  according  to  the  evidence,  $2,600.  The 
lease  neither  requires  nor  authorizes  the  lessee  to  make  those 
repairs;  the  evidence  shows  the  building  would  have  to  be  torn 
down.  There  is  nothing  showing  the  lessor  would  consent  to 
that  There  is  probably  some  chances  in  tearing  up  the  old 
casing  and  putting  in  new;  there  is  no  showing  that  would  be 
consented  to  by  the  lessor  and  without  that  the  repairs  could 
not  be  made.  There  is  another  feature;  the  repairs  would  cost 
$2,600,  thevalue  of  this  lease,  as  fixed  by  the  appraisers,  would 
be  $1,600  for  the  five  years.  It  would  be  assuming  a  good  bit 
to  say  the  lessee  would  make  $2,600  in  repairs  on  a  piece  of 
property  that  was  valued  to  him  at  $1,600;  it  might  be  done, 
but  it  is  doubtful.  On  account  of  those  questions  I  am  of  the 
opinion  the  $3,200  would  have  to  be  deducted,  but,  as  I  said 
in  the  beginning,  if  the  method  used  by  the  appraisers  in  deter- 
mining the  value  is  correct,  then  I  find  the  amount  is  correct." 

Applying  the  principles  declared  in  the  first  part  of  this  opin- 
ion, it  must  be  said  that,  if  satisfied  that  the  well  was  valueless, 
the  court  was  justified  in  not  allowing  anything  for  the  well. 
If  it  had  any  value,  that  value  should  have  been  included  as  a 
part  of  the  value  of  the  entire  plant.  If  it  would  cost  as  much 
to  repair  the  existing  well  and  put  it  in  condition  for  use  as  it 
would  to  drill  a  new  one  and  fit  it  for  use,  the  value  of  the  ex- 
isting one  would  be  very  small,  if  anything.  This,  however,  is 
a  question  for  the  trial  court  to  determine  from  the  evidence 
and  is  not  a  matter  that  can  be  finally  disposed  of  by  this  court 

[5]   5.  Did  the  court  commit  error  "in  refusing  to  allow  a 

sufficient  sum  for  functional  depreciation?"    The  court  allowed 

$5,751.79  under  this  head  which  was  the  amount  named  by 

the  appraisers.     This  again  was  a  matter  to  be  determined  by 

the  court  from  the  evidence,  and  when  the  trial  court  has  weighed 

and  considered  the  evidence,  and  from  it  has  found  the  amount 

that  should  be  allowed  under  this  head,  that  finding  will  be  final 

and  conclusive  in  this  court 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


726  KANSAS  SUPREME  COURT. 

[6]  6,  Complaint  is  made  of  the  taxation  of  cost43  and  of 
the  allowance  of  fees  to  engineers  who  acted  as  appraisers.  The 
district  court  had  a  much  better  opportunity  to  determine  the 
proper  division  of  the  costs  and  compensation  to  be  paid  than 
this  court  has.  The  judgment  of  the  district  court  in  this  re- 
spect will  not  be  disturbed. 

All  the  matters  presented  have  been  discussed  because  they 
have  been  argued  and  because  it  is  thought  advisable  to  do  so 
for  the  purpose  of  rendering  such  assistance  in  correctly  reach- 
ing a  final  conclusion  in  this  matter  as  this  court  may  be  able 
to  giva 

The  judgment  is  reversed,  aiid  a  new  trial  is  directed,  but  it 
is  not  necessary  to  again  hear  all  the  evidence.  The  evidence 
that  has  been  introduced  exists  in  the  form  of  a  tratiscript  and 
may  be  re-examined  and  reconsidered.  The  court  is  directed 
to  ascertain  again  the  value  of  the  plant.  If  either  of  the  par- 
ties desire  to  introduce  additional  evidence  upon  any  fact  not 
covered  by  the  evidence  that  has  been  introduced,  it  may  be  well 
to  reopen  the  case  and  hear  such  additional  evidence.  This, 
however,  is  a  matter  that  must  address  itself  to  the  sound  dis- 
cretion of  the  district  court. 

All  the  Justices  concurring. 


MASSACHUSETTS  BKPARTMSNT  OF  PUBIjIC  UTHjITIBS. 

RE  MALDEN  ELECTRIC  COMPANY. 

[D.  P.  U.  648,] 

Bates  —  Electricity  —  Service  charge. 

An  electric  company  was  authorized,  in  connection  with  a  com- 
modity rate  for  electricity,  to  establish  a  service  charge  varying  ac- 
cording to  the  size  of  the  met«r  used; 

[May  12,  1922.] 

Petition  by  an  electric  company  for  the  approval  of  a  serv- 
ice charge;  petition  granted. 

By  the  Department :  This  is  a  petition  of  the  Maiden  Elec- 
tric Company,  under  the  provisions  of  chapter  404  of  the  Acts 
of  the  year  1921,  for  the  approval  of  a  service  charge. 
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At  the  present  time,  under  Schedule  A  of  the  company's  rates 
for  "general  lighting  service,  available  to  all  consumers  who 
use  the  company's  standard  service  for  lighting,  donlestic  heat- 
ing appliances,  small  motors,  etc.,"  it  charges  for  electricity 
12  cents  a  kilowatt  hour,  with  a  discount  of  1  cent  for  prompt 
payment  There  is  a  minimum  charge  of  $9  a  year,  payable 
in  equal  monthly  instalments  and  adjusted  annually,  and  a  con- 
tract under  this  schedule  continues  in  force  for  one  year,  and 
thereafter  until  terminated  by  either  party  on  thirty  days'  no- 
tice. A  large  proportion  of  the  company's  customers  take  elec- 
tricity under  this  schedule.  The  company  proposes  to  substitute 
for  it  a  service  charge  of  50  cents  a  month  to  all  customers  hav- 
ing a  15  ampere  meter  or  less,  which  will  gradually  increase, 
according  to  the  size  of  the  meter,  to  $1  a  month  and  more  for 
meters  in  excess  of  1200  amperes,  and  a  further  charge  for  all 
current  supplied  of  8^  cents  net  a  kilowatt  hour. 

The  introduction  of  the  new  basis  for  charge  was  urged  on 
the  ground  that  the  combination  of  a  service  and  consumption 
charge  is  more  equitable  to  the  customer  than  the  present  meth- 
od of  charge.  As  it  eliminates  a  minimum  monthly  charge  of 
75  cents,  its  actual  operation,  unlike  ike  gas  service  charge  re- 
cently considered  in  relation  to  the  Maiden  and  Melross  Gas 
Light  Company,  will  be  to  reduce  somewhat  the  bills  of  custom- 
ers using  3  kilowatt  hours  or  less,  increase  somewhat  the  bills 
of  those  using  from  3  to  20  kilowatt  hours,  and  reduce  some- 
wha/fe  the  bills  of  those  using  in  excess  of  20  kilowatt  hours  a 
month.  It  was  further  claimed  by  the  company  that,  had  it 
been  in  effect  during  the  last  fiscal  year,  the  result  would  have 
been  a  saving  to  customers  of  this  class  of  $20,000. 

The  company  based  its  proposed  service  charge  on  an  appor- 
tionment of  its  so-called  customer  expenses  similar  to  the  appor- 
tionment made  in  the  Maiden  gas  service  case.  At  the  hearing 
the  city  solicitor  •  of  Maiden,  after  an  investigation,  questioned 
cer,tain  of  the  expenses  included  in  the  company's  apportion- 
ment and  urged  that  the  base  service  charge  should  not  ex- 
ceed 30  cents.  He  also  urged  that,  because  operating  costs  has 
decreased,  a  much  more  substantial  reduction  in  revenue  could 
be  required  of  the  company  than  it  proposed,  and  that  no  sys- 
tem of  charging  shoidd  be  adopted  which  would  materially 
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increase  the  cost  of  electricity  to  a  majority  of  the  customers. 
With  these  qualifications  he  was  disposed  to  concede  that  the 
service  charge  basis  might  be  a  more  equitable  method  of  raising 
the  requisite  revenue  than  the  present  "A'^  rate. 

Pending  the  hearing  of  this  case  we  have  had  occasion  to 
consider  a  similar  service  charge  proposed  by  the  Maiden  gas 
company.  We  do  not  need  to  repeat  here  our  discussion  of  the 
reasons  which  led  us  to  determine  in  that  case  that  35  rather 
than  50  cents  is  a  reasonable  base  service  charge.  The  com- 
parable expenses  of  the  electric  company,  reduced  to  unit  figures, 
appear  somewhat  higher  than  those  of  the  gas  company,  but 
the  difference  is  not  enough  to  justify  the  adoption  of  either 
the  charge  proposed  by  the  company  or  that  urged  by  the  city 
solicitor  of  Maiden.  We  are,  therefore,  disposed  to  approve  of 
a  base  service  charge  of  35  cents. 

Since  the  decision  in  the  Maiden  gas  service  charge  case,  the 
petitioner  has  amended  its  petition,  asking  for  the  approval  of 
a  base  service  charge  of  35  rather  than  50  cents  and  changing 
the  price  to  be  charged  for  electricity  from  8i  to  9  cents.  This 
modification  of  the  petition,  as  compared  with  the  original  peti- 
tion, will  make  but  little,  if  any,  difference  in  the  revenue  to  be 
derived,  but  will  probably  affect  favorably  a  larger  proportion 
of  the  customers;  in  other  words,  the  company  will  receive  on 
the  same  volume  of  sales  to  its  Schedule  A  customers  approxi- 
mately $20,000  less  in  revenue.  In  approving  the  service  charge 
proposed  in  the  amended  petition,  we  do  not  find  that  9  cents 
is  as  low  a  price  for  electricity  as  the  company  might  be  rea- 
sonably required  to  make,  but  reserve  that  question  for  future 
consideration  in  an  appropriate  proceeding.  In  other  words, 
the  question  at  issue  is  the  approval  of  a  service  charge,  and  we 
do  not  feel  justified  in  making,  as  a  condition  of  our  approval 
of  what  we  deem  to  be  a  reasonable  service  charge,  a  reduction 
in  selling  price  to  8i  cents  a  kilowatt  hour.  The  results  on 
revenue  of  so  definite  a  change  in  the  system  of  charge  are  nec- 
essarily uncertain,  and  we  think  it  better  that  the  company 
should  put  its  amended  proposal  to  a  practical  test.  If,  upon  a 
reasonable  trial  and  with  improving  operating  conditions,  a  re- 
duction in  price  may  reasonably  be  required,  the  law  affords  a 
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simple  and  effective  remedy  on  complaint  of  the  mayor  of  any 
of  the  cities  supplied  or  of  twenty  customers. 

The  following  is,  therefore,  adopted: —     " 

Ordered^  that  on  and  after  the  date  hereof  the  Maiden  Elec- 
tric Cpmpany  is  hereby  authorized,  in  connection  with  a  selling 
price  for  electricity  not  exceeding  9  cents  net  a  kilowatt  hour, 
to  establish  service  charges  not  exceeding  the  following  schedule, 
viz.: — 

1.  A  service  charge  to  customers  using  a  6,  10,  or  15  ampere 
meter  of  36  cents  a  month. 

2.  A  service  charge  to  customers  using  a  20,  25,  50,  or  75 
ampere  meter  of  50  cents  a  month. 

3.  A  service  charge  to  customers  using  a  100,  150,  200  or  300 
ampere  meter  of  60  cents  a  month. 

4.  A  service  charge  to  customers  using  a  400  or  500  ampere 
meter  of  70  cents  a  month. 

6.  A  service  charge  to  customers  using  a  600  or  1200  ampere 
meter  of  85  cents  a  month. 

6.  A  service  charge  per  month  to  customers  using  meters  of 
sizes  other  than  those  above  enumerated,  the  same  to  be  propor- 
tionate to  the  foregoing  service  charges  and  determined  by  the 
size  and  cost  of  the  meter  used. 

Commissioner  Stone  concurring:  I  concur  in  the  forgoing 
decision  in  view  of  the  temporary  character  of  the  price  fixed 
for  electricity.  I  am  not  convinced,  however,  that  an  examin- 
ation of  the  operations  of  the  petitioner,  as  welji  as  the  Eastern 
Massachusetts  Electric  Company,  and  the  relations  which  exist 
between  the  salaried  officers  of  this  company  and  the  C.  H.  Ten- 
ney  &  Company  would  not  show  that  the  price  for  electricity 
should  be  fixed  at  a  lower  rate. 

Note.— In  Re  Suburban  Gas  &  E.  Co.  D.  P.  TJ.  547,  May  12, 
1922,  the  Massachusetts  Department  of  Public  Utilities  authorized 
a  gas  and  electric  company  to  include  in  its  rate  schedule  service 
charges  for  both  gas  and  electric  service. 
P.U.R.1922C. 
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MICHIGAN  PUBLIC  UTIIilTIES  COMMISSION. 

BE  DETROIT  EDISON  COMPANY. 
[Electric  Approval  Docket  No.  23.] 

Service  —  Electricity  -^  Definition  of  residence. 

An  electric  utility  was  authorized  to  reyire  a  rule  defining  a  resi- 
denoe  which  might  receive  service  under  the  resident  rate  by  providing 
"An  apartment  to  be  classed  as  a  residence  and  given  the  residence 
rate  should  have  housekeeping  facilities  and  a  floor  area  of  not  less 
than  340  square  feet.  Service  in  apartment  buildings  for  single  rooms, 
groups  of  rooms,  or  suites  not  qualifying  as  above,  will  be  furnished 
through  one  meter  installed  for  the  owner  and  controlling  all  general 
lighting  in  the  building,  and  will  be  served  under  Standard  Lighting 
Contract  or  Open  Order  Lighting  Agreement." 

[May  12,  1922.] 

Application  for  the  approval  of  a  change  in  the  definition 
of  residences  receiving  service  from  an  electric  company;  ap- 
plication granted. 

By  the  Commission:  The  Detroit  Edison  Company  has 
filed  with  this  Commission  a  petition  which  seeks  authority  to 
put  into  effect  on  June  1,  1922,  the  following  revision  of  the 
third  paragraph  of  Rule  No.  17,  the  same  being  the  utility's 
Definition  of  Eesidences: 

The  present  paragraph  reads  as  follows: 

^^An  apartment  to  be  classed  as  a  residence  should  consist  of 
at  least  a  living  room,  a  bed  room,  a  dining  room,  and  a  kitchen. 
A  suite  of  one  or  two  rooms,  or  two  rooms  with  combination 
kitchenettes  and  diners,  or  with  combination  living  rooms  and 
bed  rooms,  or  combination  living  rooms  and  dining  rooms,  does 
not  classify  as  a  single  residence,  and  is  not  entitled  to  residence 
rate,  because  in  such  combination  living  quarters,  the  diversity 
of  demand  on  which  residence  rate  is  predicated,  is  not  possible 
Lighting  of  apartment  buildings  comprising  small  suites  only, 
or  of  groups  of  small  suites  in  apartment  buildings,  must  be 
consolidated  on  one  meter  and  served  under  Standard  Lighting 
Contracts  or  Open  Order  Lighting  Agreements." 

It  is  the  desire  of  the  petitioner  to  change  the  third  paragraph 
of  its  Eule  No.  17  to  read  as  follows : 

"An  apartment  to  be  classed  as  a  residence  and  given  the 
Residence  Rate  should  have  housekeeping  facilities  and  a  floor 
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area  of  not  less  than  340  square  feet.  Service  in  apartment 
buildings  for  single  rooms,  groups  of  rooms,  or  suites  not  qual- 
ifying as  above,  will  be  furnished  through  one  meter  installed 
for  the  owner  and  controlling  all  general  lighting  in  the  build- 
ing, and  will  be  served  under  Standard  Lighting  Contract  or 
Open  Order  Lighting  Agreement." 

It  is  stated  by  petitioner  that  this  revision  is  sought  in  order 
to  make  the  definition  of  an  apartment  residence  more  definite, 
easier  to  apply,  and  somewhat  more  liberal.  The  petition  fur- 
ther states  that  in  making  this  revised  rule  the  petitioner  has 
taken  the  minimum  amount  of  floor  space  allowed  by  the  De- 
troit Building  Code,  covering  a  living  room,  bed  room,  bath 
room,  and  combination  kitchenette  and  dining  room. 

The  Commission  can  see  no  reason  why  it  should  not  allow 
the  petitioner  to  make  the  revision  in  its  rule  as  indicated  above, 
but  this  view  of  the  Conmiission  should  not  be  construed  as 
passing  upon  the  reasonableness  or  unreasonableness  of  the  rule 
in  and  of  itself. 


NBVADA  PITBIilO  SKRVICB  OOMMISSIOir. 

EE  FRANK  J.  SXJLLIVAN,  et  aL 

[C.  P.  C.-16,  292,  306.] 

Monopoly  and  competition  —  Occupied  territory  —  Automobiles. 

1.  It  is  the  policy  of  the  Nevada  Commission  to  protect  an  estab- 
lished common  carrier  or  utility  occupying  a  given  field  from  com- 
petition and  to  give  it  an  opportunity,  if  able  to  do  bo,  to  make  ex- 
tensions and  meet  the  improvements  in  the  art  and  the  lower  rate 
which  may  be  afforded  by  a  new  applicant;  but  the  rule  of  priority 
may  be  used  only  in  a  case  where  the  service  offered  by  various  ap- 
plicants is  substantially  similar. 

Certificates  of  convenience  and  necessity  —  Automobiles  —  Preferenee 
between  applicants  —  PiHority  in  filing  application. 

2.  Priority  in  the  filing  of  an  application  for  a  certificate  of 
convenience  and  necessity  for  the  operation  of  an  automobile  route 
has  even  less  weight  than  priority  of  actual  service. 

[April  1,  1922.] 

Applications  for  permission  to  operate  automobile  passen- 
ger service;  application  granted  to  one  of  the  applicants,  fares 
fixed  and  rules  and  regulations  established. 
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Appearances:  Frank  J.  Sullivan,  per  se;  R.  P.  Dunlap,  Seo- 
retary,  for  Interurban  Transit  Company;  A.  J.  Staricha,  Own- 
er, for  Gold  Hill  Service  Station  &  Garage;  F.  E.  Murphy,  Vice 
President  and  S.  C.  Bigelow,  General  Passenger  Agent,  for 
Virginia  &  Truckee  Railway. 

By  the  Commission:  These  applications  are  for  permission 
to  operate  automobile  passenger  service  between  Virginia  City, 
American  Flat  (also  known  as  Comstock)  and  Silver  City.  An 
application  covering  this  service  was  filed  by  the  Interurban 
Transit  Company  on  December  29,  1921,  in  connection  with  its 
application  for  a  certificate  of  public  convenience  and  necessity 
covering  stage  service  between  Reno,  Silver  City,  Dayton,  and 
Yerington.  The  latter  service  was  authorized  under  a  certifi- 
cate dated  February  25,  1922,  in  which  the  question  of  service 
between  Virginia  City  and  Silver  City  was  held  open,  owing 
to  the  protest  of  Frank  J.  Sullivan  who  indicated  that  he  too 
desired  to  furnish  such  service. 

Mr,  Sullivan  is  the  owner  and  holder  of  a  certificate  per- 
mitting the  transportation  of  freight  between  Reno  and  Vir- 
ginia City  as  well  as  a  later  certificate  permitting  the  incidental 
handling  of  passengers  on  his  freight  truck.  As  we  intimated 
in  our  former  opinion  in  the  Interurban  Transit  case,  Mr.  Sul- 
livan may  have  some  rights  in  the  premises  and  his  applioatioD 
will  be  considered  by  virtue  of  his  prior  operation  in  the  dis- 
trict involved. 

The  Gold  Hill  Service  Station  &  Garage  holds  no  certificate 
of  any  kind  from  this  Commission. 

[1]  It  is  suggested  that  the  proposed  service  is  not  an  exten- 
sion of  the  present  Sullivan  certificate  inasmuch  as  the  latter 
provides  only  for  transportation  by  truck,  while  the  proposed 
service  requires  passenger  equipment.  For  the  purposes  of  this 
opinion  we  will  assume,  without  deciding,  that  the  proposed 
service  would  be  in  the  nature  of  an  extension  of  the  service 
now  rendered  by  the  Sullivan  line;  but  even  if  this  be  true,  the 
rule  of  priority  may  be  used  only  in  a  case  where  the  service 
oifered  by  various  applicants  is  substantially  similar.  All  things 
being  equal  it  is  the  policy  of  the  Commission  to  protect  an 
established  common  carrier  or  utility,  occupying  a  given  field, 
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from  competition,  and  to  give  it  an  opportunity,  if  able  to  do  so, 
to  make  extensions  and  meet  the  improvements  in  the  art  and 
the  lower  rates  which  may  be  afforded  by  a  new  applicant — 
hence  this  proceeding. 

[2]  The  Interurban  Transit  Company  claims  priority  be- 
cause its  application  was  the  first  filed.  Priority  in  the  filing 
of  an  application  has  even  less  weight  than  priority  of  actual 
service.  It  is  suggested  by  the  Interurban  Transit  Company 
that  Mr.  Sullivan  has  no  standing  at  this  time  because  he  did 
not  establish  the.  service  in  question  within  thirty  days  after 
February  25th,  as  su^ested  in  our  opinion  in  the  Interurban 
Transit  case,  issued  on  that  date.  As  no  order  was  issued  per- 
mitting the  establishment  of  the  service,  after  the  receipt  of 
an  application  from  Mr.  Sullivan  in  due  time*;  and  as  the  or- 
der was  not  issued  because  of  a  protest  and  objection  by  the  In- 
terurban Transit  Company,  making  it  necessary  to  set  the  ap- 
plication down  for  hearing,  this  suggestion  has  no  weight. 

It  appears,  therefore,  that  the  chief  question  to  be  decided 
is  which  applicant  offers  the  best  service  to  the  public  and  in 
order  to  decide  this  question  a  brief  description  of  the  com- 
munities to  be  served  should  be  given. 

The  chief  industry  of  the  three  places  is  mining.  Virginia 
City  is  a  'station  on  the  Virginia  &  Truckee  Railway  and  a 
county  seat.  It  is  the  mercantile  center  of  the  district  under 
consideration.  Gold  Hill  may  be  considered  a  part  of  Virginia 
City  for  the  purpose  of  this  opinion.  At  American  Flat  or 
Comstock  the  United  Comstock  Mines  Company  has  recently 
built  a  large  mill  and  started  extensive  mining  operations.  Sil- 
ver City  is  a  short  distance  from  Comstock  and  contains  a  num- 
ber of  stores  and  at  least  one  hotel.  Some  of  the  men  working 
at  Comstock  reside  at  Silver  City,  while  others  live  at  Gold  Hill 
or  at  Virginia  City.  The  chief  need  for  service  appears  to  be 
the  transportation  between  Comstock  and  the  other  places  named 
and  particular  consideration  should,  be  given  to  the  men  who 
work  at  Comstock  and  reside  elsewhere. 

Mr.  Sullivan  proposes  one  round  trip  from  Virginia  City 
per  day,  with  trips  on  call  at  any  time.  He  proposes  to  use  a 
Reo  spe^d  wagon  with  seats  accommodating  ten  or  twelve  pas- 
sengers, at  a  fare  of  50  cents  each  between  any  two  points. 
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While  the  Intenirban  Transit  Coirfpany  has  not  filed  a  time 
schedule  covering  this  service,  it  is  ready  to  make  regular  trips 
as  often  as  once  every  two  hours  v^ith  an  increased  bus  seating 
twenty-three  people,  fare  25  cents.  The  Gold  Hill  Service  Sta- 
tion and  Garage  proposes  service  between  Comstock,  Gold  Hill, 
and  Virginia  City  only,  operating  every  two  hours  between  7 :30 
A.  M.  and  7:30  p.  m.  with  on  call  trips  at  night.  It  has  two 
five-passenger  cars  available  for  this  service.  The  fare  pro- 
posed by  the  Gold  Hill  Service  Station  and  Garage  is  50  cents 
between  Virginia  City  and  Comstock,  75  cents  for  the  round 
trip,  and  35  cents  between  Gold  Hill  and  either  of  the  other 
places  served. 

From  this  comparison  it  is  seen  that  the  Interurban  Transit 
Company  proposes  a  rate  materially  less  than  either  of  the  oth- 
er applicants,  and  a  more  commodious  and  comfortable  vehicle. 
It  is  willing  to  operate  as  often  as  either  of  the  other  applicants 
and  proposes  to  serve  as  many  places.  Basing  our  decision  up- 
on the  question  of  the  superior  service  facilities  and  lower  fares, 
we  are  impelled  to  decide  that  a  certificate  of  public  convenience 
and  necessity  should  be  issued  to  Interurban  Transit  Company. 

Each  of  the  other  applicants  indicated  at  the  hearing  that 
they  would  not  operate  unless  given  an  exclusive  certificate, 
therefore,  as  between  the  applicants,  this  seems  to  'dispose  of 
the  ease;  but  other  questions  remain  to  be  decided.  The  Vir- 
ginia &  Truckee  Railway  in,ade  no  protest  against  service  be- 
tween Virginia  City,  Comstock,  and  Silver  City  so  long  as  the 
operations  are  confined  strictly  to  those  points.  It  does  protest 
against  any  through  passenger  transportation  between  Reno  and 
Virginia  City,  which  would  be  direct  competition  from  which 
the  railroad  should  be  protected.  The  certificate  we  are  now 
considering  must,  therefore,  be  «itirely  independent  from  the 
stage  line  permit  of  the  Interurban  Transit  Company  which  we 
have  above  mentioned  and  tli:)  company  will  be  prohibited  from 
in  any  manner  advertising  or  soliciting  transportation  and  car- 
rying passengers  between  Eeno  and  Virginia  City^  or  of  carry- 
ing passengers  between  Eeno  and  Virginia  City  by  a  connec- 
tion between  the  two  auto  lines. 

As  above  indicated,  one  of  the  chief  needs  of  this  service  is 
the  accommodation  of  the  men  employed  by  the  United  Com- 
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Btock  Mines  Company,  and  the  Intenirban  Transit  Company 
will  be  required  to  file  and  maintain  a  schedule  that  will  pro- 
vide transportation  to  and  from  Comstock  to  accommodate  the 
men  at  each  changing  shift.  It  will  also  be  required  to  provide 
on  call  service  at  any  time  at  a  rate  not  exceeding  50  cents  be- 
tween any  two  points  served  or  76  cents  per  roimd  trip  between 
such  points.  It  will  be  required  to  hold  itself  in  readiness  to 
establish  additional  schedule  trips  at  any  time  the  Commission 
deems  such  additional  trips  reasonably  necessary. 

We  are  of  the  opinion  that  a  certificate  of  public  convenience 
and  necessity  should  be  granted  to  Interurban  Transit  Company 
conditioned,  as  above,  to  become  effective  only  upon  the  accept- 
ance of  such  conditions. 

And  order  will  be  entered  accordingly. 


OKIJVHOMA  SUPREME  COX7RT. 

OKLAHOMA  GAS  &  ELECTEIC  COMPANY,  et  aL 

v. 
OKLAHOMA  NATURAL  GAS  COMPANY,  et  aL 

[No.  11778.1 

(—  Okla.  — ,  206  Pac  768.) 

JBUUes  —  Ptywers  of  Cwnmission  —  Oontracta, 

1.  PubUc  service  corporations  have  a  right  to  enter  into  con- 
tracts between  themselves,  but  such  contracts  are  subject  to  the  control 
and  supervision  of  the  Corporation  Ck>mmission,  if  they  are  uncon- 
scionable, oppressive,  and  impair  the  obligation  of  the  public  service 
corporations  in  the  discharge  of  their  public  duty  to  the  public. 

OonttnisHons  —  Jurisdiction  —  Not  dependent  upon  pleadings, 

2.  The  jurisdiction  of  the  Corporation  Commission  does  not  depend 
upon  the  form  or  sufficiency  of  any  pleading;  the  test  being,  not  the 
relief  prayed  for,  but  that  granted,  (a)  It  is  not  essential  for  petition 
to  be  filed  with  the  Corporation  Commission,  but  that  notice  shall  be 
had  on  the  company  or  corporations  to  be  affected. 

Prohibition  —  Commission  investigation  of  contracts. 

3.  Writ  of  prohibition  will  not  lie  to  enjoin  the  Corporation 
Commission  from  proceeding  to  inquire  into  contracts  entered  into 
between  public  service  corporations,  when  said  contracts  may  be  un- 
conscionable, oppressive,  and  impair  the  obligation  of  the  public  service 
corporations  in  the  discharge  of  their  duty  to  the  public. 

P.U.IL1922C. 


Digitized  by  VjOOQIC 


736  OKLAHOMA  8UPR£MS  COURT. 

Headnotas  bj  the  Coubt. 

[February  1,  1922.] 

Application  for  a  writ  of  prohibition  to  enjoin  the  Okla- 
homa Corporation  Commission  from  proceeding  to  inquire  in- 
to contracts  entered  into  between  Public  service  corporations; 
writ  of  prohibition  denied. 

Appearances:  Paul  Eeiss  and  Owen  &^Flynn,  all  of  Okla- 
homa City,  for  plaintiffs ;  E.  S.  Ratliff,  of  Oklahoma  City,  for 
Corporation  Commission;  Ames,  Chambers,  Lowe  &  Richard- 
son, of  Oklahoma  City,  as  cuniici  curice  for  Oklahoma  Natural 
Gas  Company. 

McNeill,  J. :  This  is  an  agreed  case  filed  pursuant  to  §  5303, 
Eevised  Laws  1910,  by  the  Oklahoma  Gas  &  Electric  Company, 
a  corporation,  and  other  corporations,  as  plaintiffs  and  the  Ok- 
lahoma Natural  Gas  Company,  a  corporation,  and  the  Corpora- 
tion Commission  of  this  state  as  defendants. 

The  plaintiffs  are  public  service  corporations  ownii^g  fran- 
chises in  Oklahoma  City  and  other  cities,  and  are  engaged  in 
distributing  and  selling  gas  to  the  citizens.  The  Oklahoma  Nat- 
ural Gas  Company  is  a  public  service  corporation  engaged  in 
producing,  furnishing,  and  selling  natural  gas. 

This  controversy  arises  over  a  contract  executed  on  the  22d 
day  of  May,  1907,  between  the  Oklahoma  Natural  Gas  Com- 
pany and  the  Oklahoma  Gas  &  Electric  Company,  wherein  the 
Oklahoma  Natural  Gas  Company  was  to  sell  gas  and  deliver 
it  into  the  pipe  lines  of  the  Oklahoma  Gas  &  Electric  Company 
in  this  city,  and  was  to  receive  therefor,  generally  two-thirds  of 
the  gross  amount  collected  by  the  Oklahoma  Gas  &  Electric  Com- 
pany from  its  consumers;  said  contract  to  be  in  force  for  a 
period  of  twenty  years.  The  Oklahoma  Natural  Gas  Company 
has  furnished  gas  to  the  Oklahoma  Gas  &  Electric  Company 
under  the  terms  of  said  written  contract,  and  the  Oklahoma  Gas 
&  Electric  Company  has  sold  the  same  to  the  citizens  and  col- 
lected therefor  and  settled  with  the  Oklahoma  Natural  Gas 
Company  according  to  the  terms  of  said  contract  up  to  the  pres- 
ent time.  The  status  of  the  other  plaintiffs  is  similar  to  that 
of  the  Oklahoma  Gas  &  Electric  Company,  and  we  will  not  men- 
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tion  their  contracts,  as  the  determination  of  the  one  question 
determines  the  rights  of  all  the  parties. 

On  the  10th  day-  of  August,  1920,  the  Oklahoma  Natural  Gas 
Company  filed  a  petition  with  the  Corporation  Commission  ask- 
ing the  Corporation  Commission  to  fix  what  is  known  as  a  city 
gate  rate,  and  permit  it  to  furnish  the  Oklahoma  Gas  &  Elec- 
tric Company  gas  under  a  city  gate  rate,  instead  of  under  its 
percentage  contract,  and  for  the  Commission  to  ascertain  the 
value  of  the  property  of  the  Oklahoma  Natural  Gaa  Company 
and  fix  a  reasonable  city  gate  rate  to  be  charged  the  Oklahoma 
Gas  &  Electric  Company  for  the  gas  received  by  it  from  the 
Oklahoma  Natural  Gas  Company. 

It  is  the  contention  of  the  Oklahonja  Natural  Gas  Company 
that  the  Corporation  Commission  has  authority  to  fix  said  city 
gate  rate  in  lieu  of  the  percentage  contract,  which  expires  May 
22,  1927,  upon  the  theory  that  said  contracts  are  subject  to  the 
superintending  power  and  control  of  the  state  in  that  they  affect 
the  public^s  interest.  It  is  contended  by  the  plaintiff  herein 
that  the  relation  between  the  Oklahoma  Natural  Gas  Company 
and  the  local  company  is  contractional,  that  of  principal  and 
agent,  seller  and  purchaser,  and  the  state  has  no  jurisdiction  to 
alter  or  impair  the  terms  of  the  contract  between  said  parties; 
it  being  admitted  that,  prior  to  the  execution  of  the  contract, 
.the  parties  sustained  no  relation  toward  each  other  and  there 
was  no  duty  for  one  to  contract  with  the  other.  The  plaintiff 
contends  that  the  changing  of  the  terms  of  the  contract  would 
be  in  violation  of  §  15,  article  9  of  the  Constitution  of  this  state, 
and  §  10,  article  1  of  the  Constitution  of  the  United  States, 
which  forbids  any  state  passing  any  law  impairing  the  obliga- 
tion of  a  contract,  and  in  violation  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States  prohibiting  the  taking 
of  property  without  due  process  of  law. 

The  plaintiff  filed  a  demurrer  to  the  petition  of  the  Okla- 
homa Natural  Gas  Company,  which  demurrer  was  overruled 
by  the  Corporation  Commission,  and  it  is  alleged  that  the  Cor- 
poration Commission  will  proceed  to  hear  evidence  regarding 
the  petition  of  the  Oklaihoma  Natural  Gas  Company,  and  the 
plaintiffs  have  no  speedy  and  adequate  remedy  at  law, 

[1]  The  question  involved  in  this  controversy  is:  Whether 
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the  Corporation  Comiaiission  has  power  to  inquire  into  the  terms 
of  the  contract  between  the  Oklahoma  Katnral  Oas  Company 
and  the  Oklahoma  Gas  &  Electric  Company,  and,  if  the  con- 
tract aflFects  the  public  interest,  would  the  Corporation  Com- 
mission have  power  or  authority  to  change  the  terms  of  the  same. 

We  think  the  rule  may  be  stated  as  follows:  Public  servica 
corporations  have  a  right  to  enter  into  contracts  between  them- 
selves, and  their  contracts  are  not  subject  to  control  or  super- 
vision of  the  Corporation  Commission,  unless  said  contracts  are 
unconscionable,  oppressive,  and  impair  the  obligation  of  the 
public  service  corporation  to  discharge  its  .public  duty  as  a  pub- 
lic service  corporation  to  the  public.  This  contention  is  sup- 
ported by  the  holding  in  the  following  cases :  Dubuque  &  Sioux 
City  R.  Co.  V.  Richmond,  19  Wall.  684,  22  L.  ed.  173;  State 
ex  rel.  Corporation  Commission  v.  Seaboard  Air  Line  R.  Co. 
173  K  C.  413,  P.U.R.1917E,  927,  92  S.  E.  150;  Allen  &  Lewis 
V.  Oregon  R.  &  Nav.  Co.  (C.  C.)  98  Fed.  16;  S.  F.,  Pros.  & 
Phe.  Ry.  Co.  v.  Grant  Bros.  Const,  Co.  228  U.  S.  177,  33  Sup. 
Ct.  Rep.  474,  57  L.  ed.  787;  Newport  News  L.  &  W.  Co.  v. 
Peninsular  Pure  Water  Co.  107  Va.  695,  59  S.  E.  1099 ;  Atch- 
ison, T.  &  S.  F.  Ry.  Co.  v.  R.  R.  Com.  173  Cal.  577,  P.U.E. 
1917B,  336,  160  Pac.  828,  2  A.L.R.  975;  Minneapolis  &  St.  L. 
R.  Co.  V.  Minnesota,  186  TJ.  S.  257,  22  Sup.  Ct.  Rep.  900,  46 
L.  ed.  1151;  Philadelphia,  Baltimore  &  Washington  R.  Co.  v. 
Schubert,  224  U.  S.  603,  32  Sup.  Ct  Rep.  589,  56  L.  ed.  911; 
Grand  Trunk  Western  R.  Co.  v.  Railroad  Commission  of  In- 
diana, 221  U.  S.  400,  31  Sup.  Ct.  Rep.  537,  55  L.  ed.  786. 

The  supreme  court  of  North  Carolina  discussed  both  prin- 
ciples in  the  case  of  State  ex  rel.  Corporation  Commission  v. 
Seaboard  Air  Line  R.  Co.  173  N.  C.  413,  P.U.R.1917E,  927, 
92  S.  E.  150  as  follows: 

"It  is  undoubtedly  true,  as  contended  by  petitioner,  that  pub- 
lic service  corporations  cannot  by  contracting  among  themselves 
deprive  the  state  of  its  right  to  exercise  its  police  power  in  the 
interest  of  public  safety.  If  the  contract  does  not  adequately 
protect  the  public,  then  the  police  power  may  be  used  to  the  full 
extent  necessary  to  require  the  contracting  parties,  notwithstand- 
ing the  contract,  to  conform  to  every  requirement  necessary  for 
the  public  safety.     But,  under  the  guise  of  an  exercise  of  the 
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police  power  of  the  state,  the  courts  cannot  deprive  a  citizen  of 
property  or  contract  rights  that  have  no  tendency  to  injure  the 
public  health,  morals,  safety,  or  general  welfare.  As  said  in 
Kansas  City.  So.  R.  Co.  v.  Kaw  Valley  Drainage  Dist.  233  TJ. 
S.  75,  84  Sup.  Ct.  Rep.  564;  58  L.  ed.  857: 

"  *The  decisions  also  show  that  a  state  cannot  avoid  the  opera- 
tion of  .  •  .  [the  14th  Amendment]  by  simply  invoking  the 
convenient  apologetics  of  the  police  power.'  See  also  Mugler  v. 
Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31  L.  ed.  205; 
Eubank  v.  Richmond,  226  TJ.  S.  137,  33  Sup.  Ct.  Rep.  76,  57 
L.  ed.  156,  42  L.RA.(]Sr.S.)  1123,  Ann.  Cas.  1914B,  192." 

[2]  The  plaintiff  contends  that  the  petition  of  the  Oklahoma 
Natural  Gas  Company  does  not  meet  the  above  requirements, 
as  it  does  not  disclose  in  what  manner  the  public  is  interested, 
and  plaintiff  is  not  asking  for  an  increase  in  a  gas  rate,  and  the 
same  does  not  state  a  cause  of  action.  If  the  same  particularity 
is  required  in  pleading  before  the  Corporation  Commission,  as 
is  required  before  the  courts  of  this  state,  this  contention  may 
be  well  founded,  but  the  jurisdiction  of  the  Corporation  Com- 
mission, does  not  depend  upon  the  pleadings.  The  legislature 
has  prescribed  no  procedure  and  made  no  provision  for  plead- 
ings to  be  filed  with  the  Corporation  Commission  nor  is  it  essen- 
tial that  pleadings  be  filed  with  the  Corporation  Commission 
before  the  Corporation  Commission  has  jurisdiction  over  pub- 
lic utilities.  Such  was  the  holding  of  this  court  in  the  case  of 
St.  Louis  &  S.  F.  R.  Co.  v.  Miller,  31  Okla.  801,  123  Pac  1047, 
whjBre  the  court  stated  as  follows: 

"The  jurisdiction  of  the  Corporation  Commission  does  not 
depend  upon  the  form  or  sufficiency  of  any  pleading;  the  test 
being,  not  the  relief  prayed  for,  but  that  granted,  (a)  It  is  not 
essential  for  any  petition  to  be  filed,  but  that  notice  shall  be 
had  on  the  company  or  corporations  to  be  affected." 

[3]  By  applying  the  same  rule  to  the  case  at  bar,  this  being 
an  application  for  writ  of  prohibition,  it  is  not  a  question  of 
whether  the  petition  states  facts  that  entitle  the  Oklahoma  Nat- 
ural Gas  Company  to  relief,  but  it  is  a  question  of  whether  the 
Corporation  Commission  has  jurisdiction,  under  any  circum- 
stances, to  exercise  a  supervisory  control  over  the  contract,  if 
said  contracts  are  unconscionable,  oppressive,  and  by  reason  of 
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said  fact  either  of  the  public  service  corporations  would  be  un- 
able to  discharge  its  duties  to  the  public  by  reason  thereof. 

Having  reached  this  conclusion,  it  necessarily  foUows  that 
the  writ  should  be  denied. 

All  the  Justices  concur. 


OKIiAHOMA  SUPRBBfB  OOURT. 

OKMULGEE  GAS  COMPANY 

V. 

STATE. 

[No.  12873.1 

(—  Okla.  — ,  204  Pac.  443.) 

RateB  —  Du$y  of  ComtniaMon  —  Franchises. 

1.  A  CommisBion  is  not  compelled  to  grant  an  inereaae  in  fran- 
chise rates  unless  the  facts  disclose  that  the  franchise  is  confiscatorj 
or  that  during  the  entire  term  of  the  contract  the  rate  will  be  un- 
profitable, although  the  Commission  has  power  to  grant  such  an 
increase. 

Bates  —  Reasonableness  —  Supersedeas  —  Facts  warranting. 

2.  Supersedeas  should  not  be  granted  on  appeal  from  a  Gorporation 
Commission  order  fixing  gas  rates  when  the  application  fails  to  dis- 
close the  amount  of  money  actually  expended  in  installing  the  Unes, 
the  amount  actually  earned  each  year,  the  amount  of  the  earnings 
each  year  that  has  been  expended  in  improving  and  bettering  the 
plants  and  the  amount  of  dividends  received. 

[February  7,  1922.] 

Appeal  from  a  Commission  order  denying  an  increase  in  gas 
rates;  on  application  for  a  supersedeas  and  permission  to  in- 
stall the  rate  applied  for,  supersedeas  denied. 

McNeill,  J. :  The  Okmulgee  Gas  Company  hias  a  franchise 
in  the  city  of  Okmulgee  to  distribute  and  sell  gas  to  the  citizens 
thereof  at  the  rate  of  25  cents  per  thousand.  By  orders  of  the 
Corporation  Commission  the  rate  has  been  increased,  and  it  is 
now  collecting  and  receiving  45  cents  per  1,000  cubic  feet.  Ap- 
plication was  made  to  the  Corporation  Commission  to  increase 
this  rate  to  60  cents  per  thousand,  which  application  was  denied. 
The  Okmulgee  Gas  Company  has  appealed  from  said  order  deny- 
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ing  said  increasey  and  &aid  cause  is  now  pending  in  this  court 
upon  its  merits.  The  gas  company  has  made  application  for  a 
supersedeas  and  permission  to  install  the  rate  applied  for^  to 
wit,  60  cents  per  thousand,  pending  the  final  determination  of 
this  ease.  Without  determining  whether  this  court  has  power 
and  authority  to  make  an  order  permitting  the  installing  of  an 
increased  rate  in  excess  of  the  rate  in  force  after  the  applica- 
tion for  increase  has  heen  disallowed  by  the  Commission  by  the 
giving  of  a  supersedeas  bond,  we  will  consider  the  application 
upon  its  merits,  assuming  we  have  such  authority.  The  appli- 
cation sets  forth  that  the  company  is  losing  money  at  this  time. 
We  think  the  application,  however,  fails  to  allege  and  disclose 
facts  suflScient  to  entitle  the  company  to  install  the  increased 
rate  pending^  the  final  determination  of  the  case. 

It  must  be  remembered  that  the  company  is  still  operating 
in  the  city  of  Okmulgee  under  a  franchise.  That  franchises  of 
this  kind  are  valid  and  binding  is  the  holding  of  the  United 
States  Supreme  Court  in  the  case  of  Columbus  Railway,  P.  & 
L.  Co.  V.  Columbus,  249  U.  S.  399,  P.U.R.1919D,  239,  39  Sup. 
Ot  Eep.  349,  63  L.  ed.  669,  6  A.L.R.  1648. 

[1]  It  is  likewise  true  that  this  court  has  held  that  the  Cor- 
poration Commission  has  power  and  authority  to  agree  to  an  in- 
crease in  the  rate.  Sapulpa  v.  Oklahoma  Natural  Gas  Co.  T9 
Okla.  196,  P.ir.R.1921A,  138,  192  Pac.  224.  But  it  must  not 
be  construed  to  mean  that  the  Corporation  Commission  is  com- 
pelled to  grant  an  increase  of  rate  unless  the  facts  disclose  that 
Ae  contract  is  confiscatory,  or  during  the  entire  term  of  the  con- 
tract the  rate  will  be  unprofitable,  as  was  said  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Columbus  Railway, 
Power  &  Light  Co.  v.  Columbus,  supra,  wherein  the  court  stated : 

"There  is  no  showing  that  the  contracts  have  become  impos- 
sible of  performance.  Nor  is  there  any  allegation  establishing 
the  fact  that,  faking  the  whole  term  together,  the  contracts  will 
be  necessarily  unprofitable." 

[2]  The  order  of  the  Corporation  Commission  filed  February 
6,  1922,  finds  that  this  company  has  declared  dividends  in  ex- 
cess of  $150,000  in  the  years  1918,  1919,  and  1920.  The  ap- 
plication fails  to  disclose  the  amount  of  money  actually  expend- 
ed in  installing  its  lines;  second,  the  amount  actually  earned 
P.U.R.1922C. 
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each  year;  third,  the  amount  of  the  eamingB  each  year  that  has 
been  expended  in  improving  and  bettering  the  plant;  fourth, 
the  amount  of  dividends  already  received,  and  unless  these  facts 
are  stated  the  same  fails  to  state  facts  sufScient  to  authorize  the 
granting  of  temporary  relief,  for  without  the  facts,  or  at  least 
some  of  them,  it  cannot  be  said  the  contracts  are  unprofitable^ 
It  will  be  unnecessary  for  us  to  consider  all  the  facts  that  the 
application  should  contain,  but  the  application  which  simply 
contains  the  statement  of  the  value  of  the  property  at  this  time 
and  the  fact  that  the  company  oannot  operate  the  same  at  this 
time  at  a  profit  fails  to  state  facts  sufficient  to  entitle  the  plain- 
tiff to  supersedeas  to  install  an  increased  rate  above  that  fixed 
by  the  franchise  or  the  increased  rate  that  b  now  permitted  to 
be  charged  by  the  Corporation  Commission. 
The  supersedeas  is,  therefore,  denied. 

Pitchford,  V.  0.  J.,  and  Johnson,  Miller,  Nicholson,  and 
Kennamer,  JJ.,  concur. 


PBNNS^tiVANIA  PUBLIC  SERVICE  COMMISSION. 

BEOWNSTOWN  ELECTRIC  LIGHT  AND  POWEE  COMPANY 

v. 

EDISON  ELECTRIC  COMPANY. 

[Complaint  Docket  No.  4616.] 

Bleo^rictty  —  Tranami8»ion  lines  —  ConnecUon  toith  transformers. 

An  electrical  transmission  company  should  not  be  required  to 
connect  a  transmission  line  having  approximately  11,500  volts  to  a 
reducing  transformer  in  order  to  render  the  ordinary  service  of  110 
or  220  volts,  since  connections  with  high  power  lines  should  be  made 
only  by  substations  equipped  with  transformers,  switching  equipment, 
lightning  arresters,  and  voltage  regulators. 

[April  3,  1922.] 

Complaint  against  electrical  company,  refusing  permission 
to  tap  a  transmission  line;  complaint  dismissed. 

By  the  Commission:    The  Edison  Electric  Company,  re- 
spendent,  owns  a  high  power  transmission  line  extending  through 
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West  Earl  Township,  Lancaster  county,  where  the  plant  of  com- 
plainant is  located.  From  this  line  the  former  now  furnishes 
complainant  electrical  energy  at  wholesale  from  a  point  com- 
monly known  as  "Rupp's  Eoad'*  to  the  substation  of  the  latter 
at  Brownstown,  The  high  power  line  of  respondent  originates 
at  its  transmission  station  in  the  city  of  Lancaster,  is  over  20 
miles  in  length,  and  at  the  point  of  connection  with  complain- 
ant's line  has  a  voltage  of  approximately  11,500  volts.  In  addi- 
tion to  the  substation  of  complainant  the  transmission  line  sup- 
plies current  to  four  other  substations. 

Current  for  service  to  the  general  public  in  West  Earl  town- 
ship is  furnished  by  complainant  only.  Fifteen  farmers  of  that 
district  residing  outside  of  the  area  of  complainant's  distribu- 
tion lines  have  made  application  to  the  local  company  for  serv- 
ice. The  homes  of  these  petitioners  are  located  from  one  to  two 
and  a  half  miles  from  the  Brownstown  station  the  point  from 
which  the  local  service  is  distributed.  In  order  that  it  might 
comply  with  this  demand  for  service  at  the  lowest  possible  cost, 
complainant  requested  permission  from  respondent  to  tap  the 
transmission  line  and  connect  the  prospective  patrons  directly 
with  the  latter  by  stepping  the  voltage  down  from  11,500  to 
110  or  220  volts  through  the  installation  of  the  necessary  trans- 
formers. This  request  was  refused  by  respondent  and  accord- 
ingly this  proceeding  has  been  instituted  for  the  purpose  of  re- 
quiring the  Edison  Electric  Cempany  to  supply  the  service 
sought  by  complainant 

To  furnish  the  ordinary  type  of  service  by  attaching  a  reduc- 
ing transformer  directly  to  a  transmission  line  carrying  a  volt- 
age of  11,500  units  in  the  manner  suggested  by  complainant,  is 
not  in  keeping  with  good  engineering  practice.  Such  connec- 
tion would  constantly  tend  to  impair  the  usefulness  or  efficiency 
of  the  transmission  line,  and  thus  interfere  with  the  service  and 
jeopardize  the  interests  of  the  large  number  of  consumers  de- 
pending upon  it  for  their  current.  In  accordance  with  the  best 
engineering  practice,  and  as  testified  by  the  engineer  of  the  re- 
spondent, connections  with  high  power  lines  should  be  made 
only  by  substations  equipped  with  transformers,  switching  equip- 
ment, lightning  arresters,  and  voltage  regulators.     If  made  in 

any  other  way  especially  in  the  manner  desired  by  the  com- 
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plainant  company,  the  entire  territory  served  by  the  transmis- 
sion line  of  high  voltage  would  be  subject  to  frequent  interrup- 
tions since  the  voltage  regulation  would  not  be  properly  con- 
trolled. 

The  other  alternative  of  the  complainant  is  to  construct  un- 
der some  plan  or  arrangement  a  low  voltage  line  from  its  sub- 
station at  Brownstown  to  the  various  applicants  who  may  desire 
service.  On  behalf  of  the  respondent  it  was  testified  that  such 
a  line  could  be  constructed  for  about  $1,000  to  reach  patrons 
within  one  and  a  half  miles  from  the  Brownstown  station.  The 
complainant  testified  that  the  cost  would  be  probably  from  $2,000 
to  $3,000,  and  that  under  such  construction  there  would  be  a 
great  line  loss  making  it  impossible  to  furnish  the  proposed 
consumers  at  existing  rates.  With  respect  to  the  method  of 
furnishing  service  as  suggested  by  complainant,  witnesses  for 
respondent  testified  that  the  plan  proposed  would  cost  from 
$4,600  to  $5,000  to  install.  This  estimate  included  the  installa- 
tion of  a  voltage  regulator  at  a  cost  of  about  $3,000,  which  the 
respondent  claims  would  have  to  be  utilized  in  order  to  comply 
with  the  Commission's  rules  and  regulations. 

Under  the  testimony  adduced  the  Commission  is  of  opinion 
that  the  method,  which  the  complainant  desires  the  respondent 
to  adopt  in  furnishing  the  service  for  which  application  has  been 
made,  is  contrary  to  the  letter  and  spirit  of  the  best  engineering 
practice  and  that  the  complaint  should  be  dismissed. 

The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  William  D.  B.  Ainey,  Chairman. 


VNITED   STATBS   DISTRICT  COrRT,   N.   D.    GEORGIA. 

GEORGIA  RAILWAY  &  POWER  COMPANY 

V, 

RAILROAD  COMMISSION. 
(278  Fed.  242.) 

Injunction  —  Federal  court  —  Presumption  as  to  Commission  orders. 

1.  A   Federal   Court  expresses   an   independent  judgment  Hpon   a 
case  involving  alleged  violations  of  the  constitution  by  a  Commission 
prescribing  confiscatory  rates,   instead  of  reviewing  the  judgment  of 
P.U.R.1922C. 
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the  Coinmi?sion  for  error  of  law  or  fact,  and  the  presumption  ia  in 
favor  of  the  action  of  the  Commission. 
Constitutional  law  —  Deprivation  of  property  —  Exclusion  of  fran^ 
chise  from  rate  base. 

2.  The  value  of  the  franchises  of  a  gas  company  is  properly  ex- 
cluded from  the  rate  base  without  depriving  the  company  of  con- 
stitutional rights. 

Valuation  —  Measures  of  value  —  Reproduction  cost, 

3.  A  decided  tendency  to  higher  or  lower  values  may  be  judicially 
noticed  and  considered  in  a  period  of  changing  values,  and  a  slavish 
adherence  to  cost  of  reproduction  less  depreciation,  is  not  required. 

Hetum  —  Reasonableness  —  Recoupment  of  past  losses, 

4.  A  public  utility  should  not  be  allowed  to  recoup  because  of 
the  failure  to  earn  an  8  per  cent  net  return  on  its  property,  by 
capitalizing  losses  or  amortizing  them  under  future  rates,  whether 
the  rates  were  established  by  the  company,  or  by  order  of  a  Com- 
mission. 

Return  —  Operating  expenses  —  Income  tax. 

6.  Federal  income  tax  is  not«  proper  charge  to  operating  expenses. 

[January  26,  1922.] 

Motion  by  a  public  utility  for  a  preliminary  injunction  to 
restrain  the  Georgia  Oonmiission  from  enforcing  a  rate  order; 
preliminary  injunction  refused. 

Appearances:  Spalding,  MacDougald  &  Sibley,  Colquitt  & 
Conyers,  Rosser,  Slaton,  Phillips  &  Hopkins,  L,  C.  &  J.  L.  Hop- 
kins, and  J.  Prince  Webster,  all  of  Atlanta,  Georgia,  for  plain- 
tiff; E.  J.  Reagan,  of  McDonough,  Georgia,  for  defendant. 

Before  Bryan,  Circuit  Judge,  and  Jack  and  Sibley,  District 
Judges. 

Sibley,  District  Judge:  By  legislative  act  of  February  16, 
1856  (Laws  Ga.  1855-56,  p.  420),  Atlanta  Qaslight  Company 
was  granted  a  perpetual  charter,  with  a  franchise  to  make  and 
sell  gas  for  lighting  purposes,  in  the  city  of  Atlanta,  and  to  lay 
its  pipes  and  apparatus  in  the  streets,  alleys,  and  public  grounds 
therein.  By  Act  October  14,  1889  (Laws  Ga.  1889,  p.  1398), 
the  franchise  was  extended  to  the  furnishing  of  gas  and  elec- 
tricity for  all  advantageous  uses.  No  monopoly  was  granted, 
but  one  in  fact  exists.  Many  years  since,  the  gas  company  leased 
its  property  and  franchises  to  the  Georgia  Railway  &  Power 
Company,  which  has  since  operated  thenu  This  company  vol- 
untarily established  a  rate  based  on  $1  per  1,000  feet,  which 
P.U.R.1922C. 


Digitized  by  VjOOQ IC 


740  UNITED  BTATB8  DISTRICT  CX)URT. 

was  used  until  November  1,  1918,  when,  on  application  to  the 
Georgia  Railroad  Commission,  which  by  law  has  authority  to 
fix  maximum  rates  for  gas  and  other  public  utility  campanies, 
the  rate  was  raised  to  $1.15.  A  further  raise  was  granted  to  a 
base  rate  of  $1.90  in  February,  1921.  This  rate  was  reduced 
to  $1.65,  efifective  June  1,  1921;  the  reduction  being  acquiesced 
in  by  the  companies.  After  citation  to  show  cause  why  further 
reduction  should  not  be  made,  and  after  full  hearing,  an  order 
reducing  the  rate  to  $1.55  was  made,  effective  January  1,  1922. 
A  valuation  of  the  property  used  was  made  by  the  Commission, 
aggr^ating  $5,250,000;  the  value  of  the  franchise  being  ex- 
cluded, and  likewise  no  allowance  made  for  cost  of  financing. 
Estimation  of  net  income  was  based  largely  on  operations  from 
July  1st  to  December  1st,  under  the  $1.65  rate,  and  the  rate 
fixed  as  just  and  reasonable  was  supposed  to  yield  between  7 
and  8  per  cent  clear  on  the  investment.  An  injunction  against 
the  enforcement  of  this  order  is  sought  now,  before  any  opera- 
tion under  it,  on  the  ground  that  it  is  an  unconstitutional  inva- 
sion of  the  property  of  the  two  companies. 

[1]  1.  The  rate  attacked  was  fixed  after  full  hearing,  under 
laws  providing  therefor.  •  The  clear  and  comprehensive  opinion 
of  the  Eailroad  Commission  recognizes  as  the  applicable  prin- 
ciples of  law  rules  which  we  think  are  substantially  correct,  and 
it  evinces  a  full  and  conscientious  consideration  of  the  evidence. 
Due  process  of  law  has  been  afforded.  The  real  question  is 
whether  the  rate  so  fixed  is  confiscatory — ^takes  the  use  of  pri- 
vate property  for  a  public  purpose  without  just  compensation. 
As  to  that  we  express  an  independent  judgment  upon  the  case 
presented  here,  instead  of  reviewing  the  judgment  of  the  Bail- 
road  Commission  for  error  of  law  or  fact,  and  the  presumption 
is  in  favor  of  the  action  of  the  Commission. 

"We  do  not  sit  as  a  general  appellate  board  of  revision  for 
all  rates  and  taxes  in  the  United  States.  We  stop  with  consid- 
ering whether  it  clearly  appears  that  the  Constitution  of  the 
United  States  has  been  infringed,  together  with  such  collateral 
questions  as  may  be  incidental  to  our  jurisdiction  over  that  one.'* 
San  Diego  Land  &  T.  Co.  v.  Jasper,  189  U.  S.  439,  446,  23 
Sup.  Ct.  Eep.  571,  47  L.  ed.  892. 

That  question  depends  here  on  the  value  of  the  private  prop- 
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erty  taken  for  use,  and  the  compensation  probably  to  be  afforded 
by  the  rate  fixed,  as  compared  with  the  net  returns  received  in 
the  locality  by  other  investments  of  capital  of  comparable  secur- 
ity and  permanency. 

[2]  2.  In  estimating  the  value  of  the  property  whose  use  is 
taken,  the  Commission  excluded  from  consideration  the  value 
of  the  franchises  of  the  gas  company,  we  think  correctly.  That 
the  charter  is  a  contract  upon  sufficient  consideration,  that  the 
franchises  granted  under  it  are  private  property,  vendible  and 
taxable  as  such,  cannot  be  disputed.  That  they  may  not  be  taken 
from  the  owners  for  public  purposes,  or  used  adversely  to  the 
owners  for  such  purposes,  without  just  compensation,  will  not 
be  denied.  But  the  fixing  of  a  just  and  reasonable  charge  to  be 
made  by  a  public  service  corporation  is  neither  the  taking  from 
it  of  these  franchises,  nor  the  use  of  them,  in  the  sense  of  the 
Constitution.  Business  which  from  its  nature  or  from  circum- 
stances of  monopoly  is  of  public  concern  is  undertaken  with  the 
implication  that  charges  made  the  public  therein  shall  be  rea- 
sonable. Private  property  devoted  thereto  becomes  affected  with 
a  public  interest.  Public  regulation  of  the  charges  is  but  the 
enforcement  of  the  duty  to  make  only  reasonable  ch'arges.  Munn 
V.  Illinois,  94  U.  S.  .113,  24  L.  ed.  77.  It  may  be  said  that  in 
a  franchise  granted  to  do  such  a  business  is  implied  a  covenant 
that  the  charges  shall  be  just  and  reasonable,  as  it  has  been  said 
that  all  grants  of  public  franchises  are  upon  the  implied  condi- 
tion that  they  shall  be  used  for  the  public  good,  and  if  they  are 
not  used  or  are  misused  they  may  be  revoked.  New  York  Elec- 
tric Lines  Co.  v.  Empire  City  Subway  Co.  235  U.  S.  179,  85 
Sup.  Ct.  Rep.  72,  59  L.  ed.  184,  L.E.A.1918E,  874,  Ann.  Gas. 
1915A,  906. 

As  pointed  out  in  Munn  v.  Illinois  (supra)  this  implication 
has  existed  from  the  earliest  timej,  and  did  not  first  arise  on  the 
passage  of  regulatory  legislation.  The  fixing  of  reasonable  rates, 
where  unreasonable  ones  have  been  charged,  does  not  take  the 
company's  franchise  nor  impair  it,  but  permits  and  requires 
its  use  according  to  its  true  original  terms.  If  higher  rates 
have  been  charged,  and  profits  made  greater  than  the  investment 
should  naturally  and  ordinarily  earn,  so  far  from  the  franchise 
having  acquired  thereby  any  greater  value,  it  has  simply  been 
P.U.R.1922C. 
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abused.  Regulation  is  no  more  than  a  form  of  sovereign  visi- 
torial  power.  It  does  not  deprive  the  owner  of  his  franchise, 
nor  take  it  or  its  use  from  him,  but  directs  it  to  its  proper  and 
only  legal  use,  to  wit,  the  service  of  the  public  and  the  earning 
for  its  owners  of  just  and  reasonable  returns.  While  used  in 
the  public,  service,  like  the  other  property  devoted  thereto,  the 
franchise  is  not,  like  the  other  property,  taken  from  other  serv- 
ice of  the  owner.  It  is  the  public's  own  contribution  to  the  busi- 
ness, whatever  its  value  therein,  and  not  a  thing  that  either 
party  to  the  charter  could  justly  think  was  to  become  a  charge 
on  the  public  in  the  fixing  of  reasonable  rates.  Otherwise,  the 
more  liberal  and  valuable  the  franchise  granted  by  the  public, 
the  greater  would  be  the  burden  of  rates  the  public  would  have 
to  bear. 

The  absurdity  of  so  regarding  it  becomes  further  evident  in 
attempting  to  value  it  in  rate  fixing;  for,  if  it  has  a  value,  as  is 
usually  stated,  because  it  enables  its  possessor  to  earn  larger  re- 
turns than  can  be  attributed  to  a  fair  return  upon  his  physical 
and  other  intangible  property,  its  value  being  the  capitaliza- 
tion of  this  excess,  a  rate  could  never  be  reduced.  To  reduce  it 
would  be  necessarily  to  decrease  and  impair  the  value  of  the 
franchise,  because  its  earning  power  had  been  reduced.  The 
owner  of  a  public  franchise,  for  which  the  grantee  paid  nothing, 
except  what  he  invested  in  the  business  established  under  it,  is 
not  entitled  to  have  the  value  of  the  franchise  included  in  the 
estimate  of  his  property  taken  for  public  use  in  fixing  the  rea- 
sonable rate  to  be  charged  under  the  franchise.  If  the  franchise 
were  purchased  by  a  payment  to  the  public  other  ^an  in  the 
investments  in  the  business,  such  payment,  of  course,  would  be 
an  additional  investment  to  be  regarded.  Nor  is  the  fact  that 
the  franchise  is  taxed  as  property  material.  Neither  the  fact 
nor  the  amount  of  taxation  is  of  any  consequence  to  the  owner, 
because  the  tax  paid  is  allowed  as  an  expense  of  business  and 
passed  on  to  the  customer. 

As  being  to  the  contrary  of  this  conclusion  two  cases  having 
authority  are  cited — Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312,  13  Sup.  Ct.  Rep.  62'2,  37  L.  ed.  463, 
and  Willcox  v.  Consol.  Gas  Co,  212  U.  S.  19,  29  Sup.  Ct.  Rep. 
192,  63  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  15  Ann.  Cas.  1034:* 
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The  other  cases  cited  depend  upon  the  former  of  these,  or  are 
a  part  of  the  litigation  dealt  with  in  the  latter.  In  the  Monon- 
gahela  Case,  the  United  States  sought  to  condemn  a  system  of 
locks  and  dams  of  the  company,  which  had  been  lawfully  erected 
under  a  franchise  to  take  tolls  on  the  transportation  upon  the 
Monongahela  river,  without  paying  anything  for  the  franchise, 
which  was  confessedly  valuable  beyond  the  value  of  the  physi- 
cal property.  Against  the  contention  that  the  franchise  was  not 
tajien,  but  only  the  property,  the  court  said  (148  U.  S.  343,  13 
Sup.  Ct.  Eep.  633,  37  L.  ed.  463) : 

"But  this  franchise  goes  with  the  property;  and  the  naviga- 
tion company,  which  owned  it  is  deprived  of  it.  The  government 
takes  it  away  from  the  company,  whatever  use  it  may  make  of 
it;  and  the  question  of  just  compensation  is  not  determined  by 
the  value  to  the  government  which  takes,  but  the  value  to  the 
individual  from  whom  the  property  is  taken;  and  when  by  the 
taking  of  the  tangible  property  the  owner  is  actually  deprived 
of  the  franchise  to  collect  tolls,  just  compensation  requires  pay- 
ment, not  merely  of  the  value  of  the  tangible  property  itself,  but 
also  of  that  of  the  franchise  of  which  he  is  deprived." 

The  distinction  between  putting  the  owner  of  the  franchise 
completely  out  of  the  business  of  using  it,  and  the  requiring  him 
by  regulation  to  use  it  according  to  its  true  terms,  hardly  needs 
pointing  out.  This  case  establishes  that  a  franchise,  when  taken 
from  the  owner,  is  property  that  must  be  compensated  for,  but 
does  not  establish  that  it  is  taken  when  rates  are  properly  regu- 
lated. 

In  the  Consolidated  Gas  Company  Case  several  companies 
were  consolidated  und^  legislation  which  expressly  recognized 
as  part  of  the  property  contributed  to  the  consolidation  the  value 
of  the  several  franchises,  specifically  put  at  over  $7,000,000V 
and  which  permitted  this  value  to  be  represented  by  capital 
stock  to  that  amount,  which  was  issued  and  sold  to  the  public 
and  traded  in  for  twenty  years.  The  public,  through  its  repre- 
sentative, the  legislature,  having  thus  dealt,  under  these  circum- 
stances it  was  held  that  this  $7,000,000  of  value  must  be  includ- 
ed in  the  property  on  which  a  reasonable  return  was  to  be  al- 
lowed, as  otherwise  this  stock  could  have  no  income,  a  result 

evidently  unjust  The  court  refused  to  permit  any  subsequent 
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increase  in  the  value  of  the  franchise  to  be  allowed,  which  rul- 
ing is  equivalent  to  a  declaration  that  franchise  value  is  ordina- 
rily not  to  be  considered,  for  all  values  that  are  involved,  it  is 
well  settled,  must  be  allowed  as  of  tlie  time  of  m-aking  the  rate. 
The  court  (212  TJ.  S.  on  page  48,  29  Sup.  Ct.  Rep.  198  [53  L. 
ed.  382])  was  careful  to  say  that  the  decision  of  the  case  was 
based  upon  its  own  peculiar  facts,  and  not  to  be  taken  as  a  prece- 
dent in  the  valuation  of  franchises  generally.  The  lower  court, 
in  further  dealing  with  the  case,  trenchantly  asserted  the  propo- 
sition that  under  ordinary  circumstances  franchise  value  should 
not  be  estimated  in  rate  making.  Consolidated  Gas  Co.  v.  New- 
ton (D.  C.)  267  Fed.  231,  240,  P.TJ.R.1920F,  483.  We  con- 
clude that  complainants  are  deprived  of  no  constitutional  right 
because  their  simple  franchise  to  do  business,  which  is  all  their 
charter  gives  them,  even  if  it  be  perpetual  as  claimed,  has  not 
been  valued  as  property  whose  use  is  taken  from  them. 

3.  The  claim  is  made  that  the  Commission's  allowance  of 
$441,629  over  and  above  physical  property  values  as  "going 
concern  value"  was  insufficient,  and  that  $500,000  ought  to  be 
added  as  cost  of  original  financing.  We  recognize  that  the  cost 
of  financing  a  modem  enterprise  is  commonly  considered  a  part 
of  the  organization  expense  and  chargeable  as  a  capital  invest- 
ment. It  is  equally  true  that,  when  this  company  was  organized, 
such  outlays  were  more  often  treated  as  expense  and  retired  from 
profits.  What  expense  was  actually  incurred  here,  or  whether 
it  was  carried  as  investment  or  retired  by  charging  rates  to  cov- 
er it  as  expense,  we  do  not  know.  We  do  not  think  it  appears 
that  in  refusing  to  recognize  this  supposed  investment,  or  in  fix- 
ing the  "going  concern  value,"  which  of  necessity  is  at  least  a 
matter  of  opinion,  at  a  less  sum  than  was  claimed  and  sworn  to, 
the  Commission  violated  any  constitutional  right  of  the  com- 
plainants. The  same  is  true  as  to  their  conclusion  upon  the 
questions  of  fact  as  to  proper  depreciation  and  working  capital 
allowance. 

[3]  4.  In  ascertaining  the  present  value  of  physical  proper- 
ties, though  correct  rules  were  announced  by  the  Commission, 
we  do  not  think  they  were  exactly  followed.  We  agree  that  in 
a  period  of  changing  values  a  decided  tendency  to  higher  or  low- 
er may  be  judicially  noticed  and  considered,  as  was  done  in  Lin- 

P.U.R.1922C. 


Digitized  by  VjOOQIC 


GEORGIA  RAILWAY  &  P.  CO.  t.  RAILROAD  COM.  751 

coin  Gas  &  Elec.  L.  Co.  v.  Lincoln,  250  U.  S.  at  page  268,  39 
Sup.  Ct  Eep.  454,  63  L.  ed.  968,  and  that  a  slavish  adherence 
to  cost  of  reproduction,  less  depreciation,  is  not  required.  Rates 
are  not  fixed  every  day,  but  are  designed  to  have  some  degree 
of  permanency,  and  the  probabilities  of  the  immediate  future, 
if  fairly  evident,  are  part  of  the  situation  dealt  with.  The  Com- 
mission did  not  allow  the  appreciation  claimed  on  the  invest- 
ment since  1914,  nor  did  it  deduct  from  the  investments  of  1919 
and  1920,  which  were  nearly  $1,000,000,  their  admitted  re- 
production loss,  but  it  did  allow  the  appreciation  in  market  price 
of  real  estate.  On  the  whole,  averaging  results,  and  remember- 
ing that  values  are  at  last  matters  of  opinion,  upon  which  wit- 
nesses and  that  of  ourselves  may  be  no  better  than  that  expressed 
by  the  Commission,  we  think  no  constitutional  wrong  clearly 
appears. 

[4]  5.  Losses,  or  more  properly  failure  to  earn  8  per  cent 
net  return  on  the  values  since  fixed  by  thp  Commission,  are 
claimed  during  the  years  1917,  1918,  1919,  and  1920.  During 
part  of  this  time  operations  were  under  the  rate  voluntarily 
established  by  the  company;  during  the  rest,  under  raised  rates 
allowed  by  the  Commission.  The  claim  that  the  failure  to  earn 
a  reasonable  return,  if  established,  should  now  be  either  allowed 
as  capital  investment  or  amortized  under  this  or  future  rates 
we  cannot  allow.  To  concede  this  as  a  right  would  be  to  guar- 
antee income,  and  would  raise  a  correlative  duty  to  account  for 
earnings  beyond  what  were  reasonable  in  the  past.  No  limit 
could  be  placed  to  the  period  of  the  inquiry,  nor  could  justice 
really  be  done  by  it  to  the  individual  stockholders  or  consumers 
actually  concerned,  for  these  are  constantly  changing.  A  rate 
established  as  reasonable,  whether  by  the  company  or  by  the 
Commission,  is  not  guaranteed  by  the  Commission  or  the  public. 
Whether  it  will  actually  yield  more  or  less  than  a  fair  return 
during  its  continuance  is  a  risk  of  the  business.  We  do  not  deny 
that  it  is  within  the  discretion  of  the  Commission  to  consider  the 
experience  of  the  immediate  past  in  fixing  a  just  rate  for  the 
future,  but  we  hold  that  no  legal  right  exists  to  have  disappoint- 
ments or  surprises  in  results  balanced. 

6.  We  find  on  the  whole  that  it  does  not  clearly  appear  that 
a  fair  return  will  not  be  afforded  by  the  rate  fixed  upon  the  in- 
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vestment  of  the  complainants.  T<aking  as  a  basis  of  reasoning, 
as  did  the  Commission,  the  experience  of  the  five  months,  July, 
August,  September,  October,  and  November,  during  -which  the 
$1.65  rate  was  effective,  and  excluding  June,  because  its  receipts 
may  have  been  swollen  from  collections  from  the  $1.90  rate 
through  the  prepay  meters,  we  note  a  regular  increase  of  con- 
sumption of  about  10,000  M's  feet  of  gas  each  month.  This, 
was  due  either  to  increased  consumption  because  the  rate  had 
been  lowered,  or  else  to  the  longer  nights  and  colder  weather. 
If  the  first  cause  was  operative,  it  will  likely  operate  further  un- 
der the  new  rate.  If  the  latter  was,  it  will  operate  to  make  con- 
sumption in  December,  January,  and  February  each  equal  to 
that  of  ITovember.  Giving  ell  the  chances  to  the  complainants^ 
and  putting  December  as  equal  only  to  November,  and  suppos- 
ing that  a  recession  will  occur  in  the  spring  to  July's  consump- 
tion, we  find  a  consumption  through  December  of  621,164  M's 
feet  for  six  months,  or  a  total  of  1,242,328  M's  feet  for  twelve 
months. 

Again,  comparing  the  net  profits  of  the  five  months,  they  rise 
regularly  from  $34,283.56  in  July  to  $47,697.67  in  November. 
Part  of  this  increase  may  be  due  to  increased  eflSciency,  conse- 
quent on  increased  production ;  but  most  likely  it  is  mostly  due 
to  the  decreasing  price  of  raw  materials  and  of  some  labor  shown 
in  the  record.  We  might  fairly  assume  that  the  net  profit  of 
the  last  month  is  the  fair  index  for  the  future ;  but  let  us,  as  in 
the  case  of  consumption,  add  to  the  profit  shown  for  tiie  five 
months  a  profit  equal  to  that  of  November  as  representing  De- 
cember, and  we  have  $251,509.66  for  this  six  months,  or  $503,- 
019.32  for  twelve  months, 

[5]  But  we  disagree  with  the  Commission  in  allowing  the 
Federal  income  tax  as  an  expense  of  business.  It  is  laid  with 
substantial  uniformity  on  all  persons  and  businesses,  certainly 
on  all  comparable  to  this.  It  is  assessed  on  the  net  profit  of 
business  after  it  is  done,  and  payable  the  following  year.  The 
rate  of  it  has  often  not  been  fixed  until  late  in  the  year  affected. 
The  acts  laying  the  tax  expressly  declare  it  not  to  be  allowable 
as  an  expense  of  business  for  the  purpose  of  the  tax.  It  is  that 
part  of  the  profit  realized  which  is  demanded  by  the  Govern- 
ment  in  return  for  its  manifold  services  and  protection.    Though 
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in  some  businesses  the  tax  has  been  added  to  the  price  and  passed 
to  the  consumer,  this  has  not  always  been  done.  In  banking 
and  other  money-lending  businesses,  usury  laws  wei^e  not  relaxed 
because  of  the  income  tax.  Usurious  interest  is  not  legalized, 
because  the  excess  is  to  be  paid  over  as  income  tax.  Holders  of 
Government  securities  above  the  exempted  amounts  at  so  low 
a  rate  of  return  as  4 J  per  cent  must  pay  the  tax  out  of  it  To 
permit  law-controlled  businesses  to  pass  this  tax  to  the  custom- 
er, except  as  it  may  come  to  be  reflected  in  generally  higher  re- 
turns obtained  by  invested  capital  would  be  to  subvert  the  policy 
of  the  law  that  imposes  it,  and,  instead  of  placing  them  on  an 
equal  footing  with  other  investments  of  capital  of  similar  secur- 
ity and  permanency,  would  be  to  give  them  an  advantage.  It 
appearing  that  a  net  sum  of  $45,364  was  distributed  as  normal 
Federal  income  tax  over  the  months  dealt  with  above  in  the  ac- 
counting of  operating  expenses  and  taxes,  the  above  profits  esti- 
mated for  a  year  should  be  increased  by  that  sum,  making  $548,- 
383.82  as  the  aggregate  result. 

This,  however,  being  figured  for  a  $1.65  rate,  must  have  10 
cents  per  M  on  the  estimated  consumption  of  1,242,328  M's  of 
gas,-  or  $124,232.80  deducted,  giving  $424,150.62  as  the  prob- 
able income  per  year  under  the  new  rate,  with  no  allowance 
made  for  increased  consumption  or  reduced  cost  of  production 
that  seem  quite  probable.  This  income  yields  8  per  cent  on 
$5,381,818,  a  value  in  excess  of  that  found  by  the  Commission ; 
a  yield  of  7  per  cent  on  $6,059,150,  and  6  per  cent  on  $7,609,- 
176.  So  low  a  rate  of  return  as  6  per  cent  was  upheld  in  Will- 
cox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  29  Sup.  Ot.  Rep.  192, 
53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  15  Ann.  Cas.  1034,  when 
conditions  were  more  stable  than  now.  We  think,  even  were 
there  considerable  error  in  fixing  values  by  the  Commission, 
that  the  rate  would  not  appear  to  be  clearly  confiscatory,  and 
subject  to  injunction  before  a  trial  of  it. 

The  preliminary  injunction  shotdd  be  refused. 
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WASHINGTON  RAILWAY  &  ELECTRIC  COMPANY     ' 

v. 
WASHINGTON  RAPID  TRANSIT  COMPANY. 

[Formal  Case  No.  116,  Order  No.  469.] 

Service  —  Powers  of  CommisHon  —  Exteneions  —  Automohilea, 

1.  The  Public  Utilities  Commission  of  the  District  of  ColumlHa 
has  power  to  authorize  a  motor  bus  company  operating  aa  a  public 
utility  to  make  extensions  of  its  lines. 

Service  —  Extensions  —  Notice  of  hearing  —  Automobiles* 

2.  An  order  authorizing  an  extension  of  motor  bus  lines  is  not 
▼oid  because  made  without  notice  in  the  form  of  a  public  hearing, 
under  a  statute  providing  "that  no  order  shall  be  made^  respecting 
such  extension  or  extensions  without  notice  to  the  public  utility 
affected  thereby." 

Automohiles  —  Extensions  —  Public  policy. 

3.  Motor  bus  lines  should  be  authorized  whenever  the  public  con- 
venience and  necessity  justifies. 

Monopoly  and  competition  —  Service  extensions  —  ExtsUnff  utility 
preferred. 

4.  Where  additional  transportation  facilities  are  needed  they 
should  be  furnished  by  existing  transportation  agencies  either  street 
railways  or  motor  bus  lines  rather  than  by  the  licensing  of  new  com- 
panies, particularly  where  local  transportation  is  necessary. 

Service  —  Extensions  —  Tim^e  limit  after  authorization. 

5.  An  order  was  entered  automatically  revoking  the  authority 
granted  to  a  motor  bus  company  to  make  extensions  unless  operation 
on  the  extension  should  be  begun  within  a  definite  period  of  time. 


Horuypoly  and  com/petition  —  Automobiles  and  street  railu^ays  — 
Unfair  advantages. 

Discussion  of   freedom   from  taxation   as  unfair   competition  by 
a  motor  bus  company  as  against  a  street  railway  company,  p.  766. 

[April  27,  1922.] 

Protest  against  the  proposed  operation  of  motor  busses  on 
certain  streets;  protest  dismissed. 

By  the  Commission:   On  April  19,  1922,  thq  Commission 

held  a  formal  public  hearing,  after  due  notice,  to  consider  the 

protest  of  the  Washington  Railway  and  Electric  Company  against 

the  operation  of  motor  busses  by  the  Washington  Rapid  Transit 

Company  from  Rhode  Island  avenue  and  North  Capitol  street 

to  Potomac  Park  and  to  8th  street  and  Pennsylvania  avenue. 

Northwest. 
P.U.R.1922C. 
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The  Washington  Rapid  Transit  Company  has  been  operating 
a  line  of  motor  busses  from  the  14th  and  Buchanan  streets,  via 
16th  street,  to  Potomac  Park  and  to  8th  street  and  Pennsylvania 
avenue  since  March  1,  1921,  under  authority  originally  granted 
by  order  number  402  to  William  E.  Reed  on  January  5,  1921, 
and  subsequently  transferred  with  the  approval  of  the  Commis- 
sion to  the  Washington  Rapid  Transit  Company,  a  corporation 
chartered  on  January  20,  1921,  under  the  laws  of  the  state  of 
Delaware  with  the  said  Reed  as  president. 

On  July  22,  1921,  this  company  applied  to  the  Public  Util- 
ities Commission  for  permission  to  operate  four  extensions  of 
its  existing  lines  over  the  following  routes: 

1.  From  Grant  Circle  to  Potomac  Park  via  New  Hampshire 
avenue,  Park  road,  13th  street,  Columbia  road  and  present  bus 
route,  returning  via .  Harvard  street  between  16th  and  13th 
streets. 

2.  From  Grant  Circle  to  8th  street  and  Pennsylvania  avenue, 
connecting  with  present  16th  street  route  as  in  route  1,  above. 

3.  From  Rhode  Island  avenue  and  North  Capitol  street  to 
Potomac  Park,  via  Rhode  Island  avenue  to  Scott  Circle,  con- 
necting there  with  present  route. 

4.  From  Rhode  Island  avenue  and  North  Capitol  street  to 
8th  street  and  Pennsylvania  avenue,  via  Rhode  Island  avenue 
and  12th  street,  connecting  at  12th  street  and  Massachusetts 
avenue  with  present  route. 

The  Commission  approved  this  application  on  August  4,  1921. 
The  two  routes  starting  at  Grant  Circle  have  been  operated 
since  February  19,  1922 ;  the  two  starting  from  North  Capitol 
street  and  Rhode  Island  avenue  are  not  yet  in  operation  and 
are  the  ones  involved  in  this  case. 

[1]  The  claim  of  the  Washington  Railway  &  Electric  Com- 
pany that  the  Conamission  had  no  power  to  grant  an  extension 
of  the  lines  of  the  Washington  Rapid  Transit  Company  does 
not  appear  to  be  well  founded.  That  this  latter  company  is  a 
public  utility  seems  certain  from  the  definition  of  a  public  util- 
ity and  common  carrier  contained  in  §  1  of  the  Act  creating 
this  Commission.  By  virtue  of  this  provision  of  law,  the  Com- 
mission issued  its  order  number  160,  P.TJ.R.1915E,  642,  Au- 
gust 28,  1915,  assuming  jurisdiction  over  motor-bus  lines  and* 
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similar  common  carriers;  the  Washington  Eapid  Transit  Com- 
pany has  recognized  the  authority  of  the  Commission  in  such 
cases  and  has  willingly  subjected  its  operations  to  the  control 
and  regulation  of  the  Commission. 

[2]  The  further  claim  of  the  Washington  Railway  &  Electric 
Company  that  the  order  authorizing  the  extension  in  question 
is  void  because  made  without  notice  in  the  form  of  a  public 
hearing,  appears  to  be  no  more  substantial.  Paragraph  41  of 
the  Public  Utilities  Act,  cited  upon  this  point,  provides  "That 
no  order  shall  be  made  respecting  such  extension  or  extensions 
without  notice  to  the  public  utility  affected  thereby."  When  k 
public  utility  affected  by  an  order  makes  a  request  for  it  and 
the  Public  Utilities  Commission,  representing  the  public  deems 
the  extension  desirable,  it  iis  not  apparent  why  there  should  be 
a  formal  notice  of  hearing  or  any  formal  hearing  upon  the  ques- 
tion. The  case  might  be  different  if  the  extension  involved  the 
tearing  up  of  the  streets  and  the  installation  of  permanent  con- 
struction therein.  No  such  considerations  are  involved  in  this 
case. 

It  is  alleged  further  by  the  protestant  company  that  the  oper- 
ations of  this  bus  line,  as  well  as  other  lines  of  this  company, 
are  not  only  in  direct  competition  with  the  service  of  protest- 
ant, but  constitute  unfair  competition  in  that  the  Washington 
Eapid  Transit  Company,  like  other  motor-bus  companies  in  the 
District  of  Columbia,  is  not  subjected  to  the  payment  of  a  tax 
on  its  gross  receipts,  such  as  is  imposed  by  law  on  the  street 
railway  companies,  nor  does  it  pay  any  portio«  of  the  salaries 
of  crossing  policemen  nor  for  the  maintenance  of  street  paving 
on  the  streets  traversed  by  its  vehicles,  as  is  the  case  with  the 
street  railway  companies.  These  statements  have  been  made  be- 
fore the  Commission  in  previous  cases  involving  the  operation 
of  motor-bus  lines,  and  in  the  opinion  of  the  Commission  con- 
stitute a  justifiable  basis  for  a  claim  of  unfair  competition.  The 
action  of  the  Commission  in  authorizing  the  operation  of  these 
motor  busses,  taken  as  a  result  of  public  demand,  induces  people 
to  withdraw  their  patronage  from  the  street  railways,  with  the 
resultant  loss  of  revenue  to  the  latter  and  a  corresponding  re- 
,  duction  in  the  amount  of  gross-receipts  tax  collected  from  them 
by  the  District  of  Columbia.     In  order  to  correct  the  first  of 
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these  inequalities,  the  Commission  now  has  in  preparation  a 
bill  for  submission  to  Congress,  by  the  terms  of  which  all  such 
motor  bus  transportation  companies  will  be  required  to  pay  a 
tax  of  4  per  cent  per  annum  on  their  gr^ss  receipts  from  busi- 
ness in  the  District  of  Columbia,  As  to  the  payment  of  salaries 
of  crossing  policemen  and  for  the  maintenance  of  street  pave- 
ments, the  Commission  has  endeavored  in  the  past  to  secure  and 
will  continue  to  urge  the  enactment  of  legislation  by  Congress 
relieving  the  street  Kiilways  from  these  financial  burdens, 

[3,  4]  Motor  bus  transportation  has  become  an  important 
question  in  the  District  of  Columbia,  evidenced  by  the  fact  that 
twenty-six  different  individuals  and  companies  using  85  vehicles 
are  now  operating  under  authority  of  the  Commission,  and  that 
there  are  pending  five  applications  for  additional  lines.  The 
Commission  believes  that  motor  bus  lines  may  render  a  service 
to  the  public  and  that  they  should  be  authorized  whenever  the 
public  convenience  and  necessity  justify.  So  far  as  the  safety 
of  motor  bus  transportation  is  concerned,  the  Commission  de- 
sires to  record  its  opinion  that  one-man  street  railway  cars,  with 
Tegard  to  which  there  has  been  so  much  public  clamor,  are  safer 
and  more  convenient  than  one-man  motor  busses.  The  Commis- 
sion believes,  moreover,  that  where  additional  transportation 
facilities  are  needed,  they  should  be  furnished  by  existing  trans- 
portation agencies,  either  street  railways  or  motor-bus  lines, 
rather  than  by  the  licensing  of  new  companies,  particularly 
where  local  transportation  is  necessary.  It  has  followed  this 
<K)urse  in  the  past  and  will  continue  that  policy. 

The  motor  bus  route  involved  in  this  case  will  furnish  a  direct 
service  between  points  in  the  District  now  reached  only  by  more 
•circuitous  street  railway  lines,  and  when  operated  in  conjunc- 
tion with  the  motor-bus  line  of  the  same  company  already  author- 
ized to  run  on  Massachusetts  avenue  from  Union  station  to  Sher- 
idan Oircle,  will  provide  a  much  needed  cross-town  service  be- 
tween the  east  and  west  sections  of  the  city. 

The  Commission  is  of  the  opinion,  therefore,  that  the  Wash- 
ington Rapid  Transit  Company  should  be  permitted  to  proceed 
with  the  establishment  of  the  route  in  question.  It  believes,  how- 
ever, that  the  northern  terminus  of  the  route  should  be  at  the 
intersection  of  Rhode  Island  avenue  and  T  street,  west  of  1st 
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street,  Northwest,  and  not  at  North  Capitol  street  as  originally 
planned. 

[5]  It  appears  from  the  record  in  this  case  that  there  has  been 
an  unwarranted  delay  on  the  part  of  the  Washington  Rapid 
Transit  Company  in  beginning  operations  on  this  extension  of  its 
lines.  The  Commission's  approval  was  given  on  August  4,  1921, 
but  the  order  for  the  purchase  of  the  motor  busses  was  not  placed 
until  December  2l8t  or  23rd,  In  view  of  the  further  delays 
that  have  occurred  to  postpone  the  operation  of  this  line,  the 
Commission  will  enter  an  order  automatically  revoking  the  au- 
thority granted  to  the  Washington  Rapid  Transit  Company,  un- 
less such  operation  is  begun  on  or  before  Monday,  May  15,  1922, 
over  the  amended  route  above  referred  to.  Hereafter,  in  au- 
thorizing additional  lines^  or  extensions  of  existing  lines,  the 
Commission  will  fix  a  reasonable  time  in  which  operations  shall 
be  begun ;  failure  to  observe  such  a  time  limit  will  be  sufficient 
justification  for  a  revocation  of  the  license. 

Having  given  careful  consideration  to  the  testimony  and  evi- 
dence in  this  case,  the  Commission  is  of  the  opinion  that  the  pro- 
test of  the  Washington  Railway  &  Electric  Company  is  not  well 
founded  and  should  be  dismissed. 


INDIANA  PUBIilG   SERVICE  COBfMISSION. 

EE  INDIANA  BELL  TELEPHONE  COMPANY. 

[No.  6038.] 

Betum  —  Operating  expenses  —  Reasonableness  —  Prodtidfon  of 
evidence  — -  Commission  power. 

It  is  not  the  province  of  the  Indiana  Commission  to  direct  a 
telephone  company  to  submit  further  proof  as  to  the  reasonableness 
of  payments  to  the  American  Telephone  &  Telegraph  Company  when 
that  item  of  cost  has  been  disallowed. 


Commissions  —  Jurisdiction  —  Investigation  of  parent  company. 

Discussion  of  the  inability  of  the  Indiana  Commission  to  make 
a  general  investigation  of  the  business  of  the  American  Telephone  A 
Telegraph  Company,  p.  761. 

[February  7,  1922.] 
!MoTioN  for  order  directing  a  telephone  utility  to  fnmiah 
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certain  information  with  regard  to  operating  expenses;  motion 
denied. 

Appearances:  Miller,  Dailey  and  Thompson,  by  Mr.  Thomp- 
son; Pickens,  Moores,  Davidson  and  Pickens,  by  Mr.  Davidson, 
its  attorneys,  for  petitioner ;  John  McPhee,  City  Attorney,  Fred 
Bates  Johnson,  its  attorneys,  for  respondent.  City  of  Mnncie. 

Van  Anken,  Commissioner:  On  July  18,  1921,  respondent, 
City  of  Muncie,  through  its  attorneys,  filed  the  following  mo- 
tion: 

'Respondent,  city  of  Muncie,  through  John  McPhee,  City 
Attorney,  and  Fred  B.  Johnson,  special  counsel,  alleges  that  the 
Muncie  exchange  which  is  an  integral  part  of  the  petitioner  com- 
pany, pays  each  year  to  the  American  Telephone  &  Telegraph 
Company,  certain  amounts  (1)  for  tolls  and  toll  service;  (2) 
also  4i  per  cent  of  the  gross  revenues  of  said  Muncie  exchange 
to  cover  the  alleged  cost  and  value  of  certain  overhead  services 
furnished  the  Muncie  exchange  by  the  said  American  Telephone 
&  Telegraph  Company. 

"The  respondent  further  alleges  that  from  any  data  at  hand 
the  respondent  and  the  Commission  is  wholly  unable  to  deter- 
mine whether  or  not  the  amount  given  to  the  American  Tele- 
phone &  Telegraph  Company  for  toll  service  is  excessive  and 
whether  or  not  the  amount  accruing  to  the  said  American  Tele- 
phone &  Telegraph  Company  from  the  Muncie  exchange  by  rea- 
son of  the  4i  per  cent  of  gross  revenue  given  to  such  American 
Telephone  &  Tel^raph  Company  is  a  proper,  insufficient  or  ex- 
cessive amount,  having  due  regard  for  the  cost  of  the  service 
rendered  in  return  therefor. 

"Wherefore,  respondent  city  of  Muncie  moves  that  the  Pub- 
lic Service  Commission  direct  its  accounting  department  to  as- 
certain and  include  in  the  audit  the  following  information  with 
respect  to  the  American  Telephone  &  Telegraph  Company  and 
its  relations  to  the  petitioner: 

"I.  The  capital  stock  of  the  American  Telephone  &  Telegraph 
Company,'  nimaber  of  shares,  par  value  of  each  rfiare,  and  a 
prevailing  dividend  rate. 

"II.  Is  the  said  American  Telephone  &  Telegraph  Company 
a  holding  company  solely,  or  does  it  function  as  an  operating 
company  in  any  or  several  capacities? 
P.U.R.1922C. 
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"III.  An  analysis  of  the  revenues  and  expenses  of  the  Amer- 
ican Telephone  &  Telegraph  Company  for  the  five-year  period 
ending  December  31,  1920,  or  ending  with  the  last  fiscal  year, 
if  the  fiscal  year  be  different  from  the  calendar  year,  such  analy- 
sis to  be  itemized  nk  follows: 

(1)  Operating  and  nonoperating  income: 

(a)  From  stock  in  other  corporations  separated  as  to  the 
source. 

(b)  From  the  4^  per  cent  ^License  revenue,  Dr.,'  separated 
as  to  the  source. 

(c)  From  its  independent  operations,  separated  as  to  the 
source. 

(d)  From  toll  revenues  separated  as  to  the  particular  com- 
panies paying  the  same. 

(2)  Expenses  itemized  under  main  accounting  items. 

(3)  Depreciation,  if  any  is  set  up  and  charges  against  such 
fund,  if  any. 

(4)  Gross  income — application  thereof:  (a)  To  interest 
charges,  (b)  to  dividends,  (c)  to  surplus,  (d)  to  other  uses, 
specifying  the  use. 

'^Eespondent  further  moves  that  in  addition  to  the  above  its 
Accounting  Department  obtain  from  the  American  Telephone 
&  Telegraph  Company  any  other  information  tending  to  ex- 
plain and  clarify  the  relations  between  petitioner's  Muncie  ex- 
change and  American  Telephone  &  Tel^raph  Company." 

On  July  18,  1921,  pursuant  to  notice  at  the  oflSce  of  the  Com- 
mission argument  was  heard  on  the  above  motion  with  appear- 
ances as  indicated.  On  the  day  of  and  before  commencemeDt 
of  the  argument,  petitioner,  the  Indiana  Bell  Telephone  Com- 
pany, filed  written  response  to  respondent's  motion,  specifically 
directed  to  each  point  raised  in  the  motion.  The  material  aver- 
ments of  petitioner's  response  are: 

(1)  That  none  of  the  items  of  information  referred  to  in  re- 
spondent's motion  are  material  or  pertinent  in  this  cause. 

(2)  That  the  Commission  has  no  power  to  require  petitioner 
to  furnish  the  information  referred  to  in  the  motion,  even  though 
such  information  is  material. 

Supplementing  the  written  response,  petitioner's  attorneys 
expressed  the  entire  willingness  and  desire  of  petitioner  to  fur- 
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nisli  the  Commission  any  and  all  information  that  it  might  need 
or  require  in  the  determination  of  this  case. 

This  case  is  an  application  for  increase  of  exchange  rates  at 
Mnncie. 

The  ruling  on  this  motion  of  respondent  has  been  withheld, 
pending  the  completion,  of  the  Commission's  audit  of  the  whole 
Indiana  Bell  business,  and  pending  the  completion  of  certain 
investigations  of  the  Commission's  staff.  Also,  the  .Commission 
is  now  in  possession  of  the  annual  report  of  the  American  Tele- 
phone &  Telegraph  Company  to  its  stockholders,  its  annual  re- 
port to  thi&  Commission  and  its  annual  report  to  the  Interstate 
Commerce  Commission,  all  for  the  year  1920.  Also,  the  Com- 
mission's audit  of  the  whole  Indiana  Bell  business  and  of  the 
Muncie  exchange  area  business  has  been  completed.  The  Com- 
mission is,  therefore,  in  position  to  determine  what,  if  any,  fur- 
ther information  should  be  furnished  by  petitioner  at  or  prior 
to  the  hearing  of  the  Muncie  case. 

The  matter  of  the  payment  by  the  Indiana  Bell  to  the  Amer- 
ican Company  under  the  license  contract  has  been  disposed  of 
by  the  Commission,  as  announced  in  former  orders.  As  to  that, 
the  burden  of  proof  is  upon  the  petitioner.  This  Commission 
has  no  power  to  require  petitioner  or  the  American  company  to 
furnish  further  information,  unless  it  desires  so  to  do.  How- 
ever, it  is  not  likely  that  this  Commission  will  change  its  ruling 
on  the  subject  without  more  detailed  and  satisfactory  evidence 
than  has  heretofore  been  produced  by  the  American  company. 

In  other  words,  it  is  not  the  province  of  the  Commission  to 
direct  petitioner  to  submit  further  proof  as  to  the  reasonableness 
of  a  certain  item  of  cost  when  that  item  has  already  been  dis- 
allowed. 

It  will  be  observed  that  respondent's  motion  is  in  four  para- 
graphs. Paragraphs  1  and  2  are  already  completely  answered 
by  records  now  on  file  with  the  Commission.  Paragraph  3 
woidd  necessitate  a  complete  audit  of  the  books  and  accounts  of 
the  American  Telephone  &  Telegraph  Company  for  the  five-year 
period.  This  Commission  could  not,  if  it  would,  make  a  gen- 
eral investigation  of  the  business  of  the  American  company. 
The  business  of  the  American  company  is  pertinent  only  in  so 

far  as  such  business  affects  or  may  affect  the  rates  or  service  of 
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the  Indiana  BelL  This  Commissian  has  no  jurisdiction  what- 
ever over  the  American  company.  An  analysis  of  the  revenues 
and  expenses  of  the  American  company  for  a  five-year  period 
as  asked  by  respondent  would  cost  more  than  the  entire  appro- 
priation for  the  Public  Service  Commission  and  would  occupy 
the  time  of  a  force  larger  than  the  entire  staff  of  the  Commis- 
sion for  about  a  year.  Most  of  the  information  required  by 
paragraph  3,  and  all  of  such  information  tiat  is  pertinent,  is 
now  of  record  before  the  Commission.  The  fourth  paragraph  of 
the  motion  is  so  indefinite  that  it  means  nothing. 

There  are  certain  items  of  information  that  this  CommissioQ 
believes  to  be  material  and  pertinent  in  the  trial  of  the  Muncie 
case.  A  part  of  these  items  of  information  have  already  been 
furnished,  and  petitioner  will  be  directed  to  furnish  certain  oth- 
er information  in  another  order  issued  by  the  Commission  on 
its  own  initiative  So  far  as  this  motion  is  concerned,  all  the 
information  requested  therein  that  is  pertinent  and  that  can  be 
supplied  has  already  been  supplied,  and  the  motion  should^  there- 
fore, be  overruled. 


MINNESOTA  RAHiROAB  AND  WARGHOUSE  COMMISSION. 

RE  NOBTHWESTERN  BELL  TELEPHONE  COMPANY. 

Appartiontnent  —  Telephone  property  —  InteraMte  MMlnem. 

1.  Property  used  respectively  for  intrastate  and  interstate  pur- 
poses of  a  telephone  company  was  apportioned  according  to  the  use 
to  which  the  property  was  put. 

ValtuiHon  —  Reproduction  cost  —  Unit  prices. 

2.  The  use  of  an  average  of  prices  prevailing  over  a  period  of 
years  in  obtaining  price  units  to  be  used  in  applying  the  reproduction 
methods  in  a  rate  proceeding  is  preferable  to  the  use  of  prices  pre- 
vailing at  a  particular  date. 

Valuation  —  Accrued  depreciation  —  Ascertainment  of  —  Telephone 
property. 

3.  More  accurate  and  reliable  results  can  be  obtained  in  determin- 
ing accrued  depreciation  from  the  use  of  life  tables  in  conjunction 
with  the  inspection  method  than  by  the  use  of  the  inspection  method 
alone  when  inspection  is  made  of  but  a  comparatively  smaU  part  of 
telephone  property,  much  actual  depreciation  is  not  apparent  fr<»i 
mere  inspection,  and  the  judgment  of  the  inspector  must^  therefore^  be 
based  upon  incomplete  knowledge. 

[January  20,  1922.] 
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IirvESTiOATiON  of  rates,  tolls,  charges,  rules  and  regulations 
of  a  telephone  company;  valuation  made  and  property  appor- 
tioned between  intrastate  and  interstate  business. 

By  the  Commission:  The  above-entitled  proceeding  had  its 
inception  in  a  r^olution  of  the  state  Senate  adopted  during  the 
session  of  1917,  in  which  this  Commission  was  directed  to  make 
a  valuation  of  the  toll  prqpertiee  of  the  company  in  the  state  of 
Minnesota.  As  soon  as  funds  were  available  the  Commission 
proceeded  to  carry  out  those  instructions.  Crews  were  put  into 
the  field  and  a  detailed  inventory  made  of  all  the  property  of 
the  Northwestern  Company  devoted  to  toll  use. 

The  Northwestern  Telephone  Exchange  Company  was  ab- 
sorbed by  the  Northwestern  Bell  Telephone  Company  on  Janu- 
ary 1,  1921.  When  the  Northwestern  Company  is  mentioned 
in  this  order  it,  therefore,  refers  to  whichever  conipany  was  op- 
erating the  property  at  the  time.  The  Northwestern  Company 
made  independent  inventories  of  both  its  toll  and  exchange  prop- 
erties. The  inventory  of  exchange  property  made  by  the  com- 
pany was  filed  with  the  Commission  and  then  carefully  checked. 
It  was  found  to  be  substantially  accurate  and  to  contain  no  prop- 
erty not  actually  owned  by  the  company.  The  inventories  of  the 
toll  properties  were  found  to  be  so  nearly  alike  as  to  quantity, 
that  the  one  prepared  by  the  Commission's  engineer  was  accepted 
in  that  respect  by  the  company.  There  is,  therefore,  no  conflict 
in  this  proceeding  as  to  the  quantities  of  property  to  be  included 
in  this  valuation. 

[1]  The  matter  of  ascertaining  the  proportion  of  the  total 
amount  of  telephone  property  owned  and  used  by  the  North- 
western Company  in  the  state  of  Minnesota,  which  is  employed 
in  its  intrastate  business  was  carefully  considered  and  a  plan 
worked  out  and  adopted.  This  plan,  which  was  based  upon  the 
use  to  which  the  property  is  put,  has  been  followed  by  the  engi- 
neers both  of  the  Commission  and  of  the  company ;  and,  by  fol- 
lowing it  the  Commission  has  been  able  to  make  a  reasonable 
apportionment  as  between  the  property  used,  respectively,  for 
intrastate  and  interstate  purposes.  A  similar  plan  was  worked 
out  and  adopted  by  which  the  value  of  the  property  used  for  toll 
purposes  and  the  several  local  exchanges  was  separately  ascer- 
tained. 
P.U.R,1922C. 
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The  engineering  department  and  the  statistical  department 
of  the  Commission  also  made  an  investigation  of  the  books  of 
the  company  to  ascertain  the  actual  costs  of  construction  of  the 
property  to  the  company.  A  complete  analysis  of  the  capital, 
plant,  and  depreciation  accounts  of  the  company  was  also  made 
by  the  statistical  department.  The  results  of  such  investiga- 
tions and  analyses  were  submitted  in  pvidenca 

It  was  originally  intended  to  have  the  valuation  compl^d 
by  December  31,  1918.  Unforeseen  circumstances  rendered 
that  impossible.  Early  in  the  year  1918  an  application  was 
made  to  the  Commission  by  the  Northwestern  Company  and  the 
Tri-State  Telephone  &  Telegraph  Company  for  authority  to 
the  former  to  purchase  all  of  the  property  of  the  latter  in  the 
city  of  Minneapolis,  and  also  in  the  state  north  of  a  line  drawn 
east  and  west  across  the  state,  and  for  authority  to  the  latter  to 
purchase  substantially  all  of  the  property  of  the  former  in  the 
city  of  St  Paul  and  also  in  the  state  south  of  said  line.  This 
application  was  supported  by  civic  associations  of  the  Twin 
Cities  and  of  many  other  municipalities  in  the  stata  It  was 
granted.  This  division  of  territory  and  exchange  of  properties 
required  a  redraft  of  the  work  already  accomplished  without, 
however,  necessitating  any  additional  field  work. 

On  August  1,  1918,  the  Federal  Government  took  possession 
and  assumed  control  of  the  property  in  question,  and  continued  in 
such  possession  and  control  until  August  1,  1919.  During  a  con- 
siderable part  of  said  period  the  Postmaster  General  refused  to 
allow  the  company  to  continue  with  the  valuation  work  during  said 
period.  A  general  advance  was  made  in  both  exchange  and  toll 
rates  upon  order  of  the  Postmaster  General.  This  increase  in 
exchange  rates  was  primarily  responsible  for  enlarging  the  scope 
of  the  valuation  as  originally  commenced,  by  including  therein 
the  exchange  as  well  as  the  toll  property. 

Two  very  exhaustive  and  painstaking  appraisals  of  the  com- 
pany's property  have  been  submitted  to  the  Commission,  one  of 
them  prepared  by  the  company's  engineers  and  the  other  pre- 
pared by  the  Commission's  engineer,  Mr.  D.  F.  Jurgensea.  Both 
are  based  upon  the  so-called  reproduction  method.  In  both  of 
them,  because  of  the  circumstances  above-mentioned,  the  method 
was  applied  to  the  property  in  the  plant  on  December  31,  1918, 
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the  valuatian  being  brought  down  to  December  31,  1920,  by 
adding  thereto  the  net  additions  actually  made  at  the  prices 
actually  paid  during  said  two-year  period. 

In  applying  the  reproduction  method,  however,  there  is  a  very 
considerable  difference  in  the  values  obtained,  because  of  a  fun- 
damental difference  in  the  manner  of  computing  the  unit  prices 
which  were  applied.  In  general,  it  may  be  said  that  the  com- 
pany's engineers  used  the  actual  labor  and  material  prices  pre- 
vailing during  the  year  1918  in  building  up  their  unit  prices. 
jVIr.  Jurgensen,  in  general,  used  an  average  of  the  prices  prevail- 
ing during  the  eight-year  period  of  1911  to  1918,  inclusive. 
There  were  certain  exceptions  in  both  cases. 

Applying  the  methods  as  outlined  above  the  company's  engi- 
neer found  that  the  cost  of  reproducing  new  the  physical  prop- 
erty of  the  company  in  the  state  of  Minnesota,  both  toll  and  ex- 
change aggregated  $35,413,631.68,  while  Mr.  Jurgensen  found 
it  to  be  $29,223,212.61.  Both  of  those  sums  include  allowances 
for  omissions,  supply  expense,  plant  supervision  and  toll  ex- 
pense, general  expense,  and  engineering  and  interest  during  con- 
struction. They  both  also  include  the  sum  of  $5,81g,879,  as 
the  actual  cost  of  net  additions  to  property  from  January  1, 
1919,  to  December  31,  1920.  There  was  no  dispute  as  to  this 
item. 

[2]  It  will  be  seen  from  the  foregoing  that  the  main  reason 
for  the  large  difference  in  the  total  values  above-mentioned  is 
to  be  found  in  the  methods  adopted  for  obtaining  unit  prices. 
In  a  condemnation  case  there  might  be  some  reasons  for  using 
prices  prevailing  at  a  particular  date,  but  there  would  seem  to 
be  little  justification  for  using  them  in  obtaining  a  value  to  be 
used  as  a  rate  base.  There  should  be  some  degree  of  permanence 
in  the  latter.  If  prices  prevailing  on  a  particular  day,  or  even 
during  a  particular  year,  are  used,  it  is  clear  that  the  usefulness 
of  the  value  obtained  thereby  would  cease  in  the  following  year, 
if  such  prices  changed.  This  fact  is  particularly  noticeable  in 
the  instant  case.  The  prices  in  effect  on  December  31,  1920, 
differ  greatly  from  those  prevailing  during  the  year  1918. 

In  order  to  arrive  at  a  value  which  will  not  only  be  fair  to 
the  owners  of  the  property,  but  will  possess  a  certain  degree  of 
stability  and  be  useful  for  a  reasonable  period  thereafter,  it  has 
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been  the  general  practice  to  use  an  average  of  prices  prevailing 
during  a  period  of  years,  in  applying  the  reproduction  method. 
This  is  as  necessary  for  the  protection  of  the  owners  during 
periods  of  severe  price  recessions  as  it  is  for  the  protection  of  the 
public  during  periods  when  prices  are  abnormally  increased. 

It  appears  from  the  testimony  and  is  also  a  matter  of  common 
knowledge  that  prices,  both  of  labor  and  materials,  commenced 
to  rise  in  the  year  1914,  at  the  beginning  of  the  World  War,  and 
continued  to  increase  until  the  peak  was  reached  in  1920,  after 
which  there  has  been  a  decline  in  some  prices.  Generally  speak- 
ing, a  valuation  based  upon  the  prices  prevailing  during  any 
particular  year  from  1914  to  1920,  would  thus  be  in  excess  of 
what  might  be  termed  the  normal  value  prevailing  prior  to  1914, 
and  would  also  differ  from  the  values  obtained  by  using  prices 
prevailing  during  any  other  year  of  said  period.  There  was 
testimony  offered  by  the  company's  witnesses  that  the  valuation 
submitted  by  them,  if  based  on  prices  prevailing  on  September 
80,  1921,  would  have  been  increased  approximately  20  per  cent 

We  believe  that  there  is  ample  justification,  if  not  indeed  a 
necessity,  for  using  an  average  of  prices  prevaililig  over  a  period 
of  years  in  obtaining  price  units  to  be  used  in  applying  the  re- 
production method.  We  also  believe  that  the  necessity  for  so 
doing  is  more  compelling  during  periods  of  abnormal  price  fluc- 
tuations, such  as  we  are  now  emerging  from  than  during  normal 
times. 

While  the  cost  of  reproduction  is  useful  and  important  to  be 
taken  into  consideration  in  determining  fair  value,  it  is  only 
useful  and  important  when  it  is  reasonably  applied,  as  was  point- 
ed out  in  the  Minnesota  Bate  Cases,  230  U.  S.  362,  67  L.  ed. 
1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Gt  Rep.  729,  Ann.  Gas. 
1916A,  18.  That  the  employing  of  price  tmits  based  upon  ab- 
normal prices  prevailing  at  a  particular  time  is  not  a  reasonable 
application  of  the  method,  was  impressively  stated  by  Justice 
Hughes  while  acting  as  referee  in  the  Brooklyn  Borough  Gas 
Gase,  P.U.R.1918F,  335.     He  said  therein: 

"While  it  is  important  to  consider  the  cost  of  reproduction 
in  determining  the  fair  value  of  a  plant  for  rate-making  pur- 
poses, it  cannot  be  said  that  there  is  a  constitutional  right  to  have 
the  rates  of  a  public  service  corporation  based  upon  the  esti- 
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mated  cost  of  the  reproduction  of  its  property  at  a  particular 
time  regardless  of  circumstances/' 

While  it  would  no  doubt  be  unfair  to  the  public  to  base  price 
units  entirely  upon  war  prices,  where,  as  here,  the  greater  part 
of  the  property  was  constructed  prior  to  the  War,  it  would  also 
be  unfair  to  the  company  to  entirely  ignore  the  prices  existing 
over  such  a  considerable  period  of  time  in  making  the  valuation. 
Mr.  Jurgensen  has  not  ignored  them.  We  believe  that  his  appli- 
cation of  the  reproduction  method  is  about  as  fair  a  one,  both  to 
the  public  and  to  the  company,  as  could  be  devised  under  the 
existing  abnormal  conditions.  In  a  few  minor  instances  where 
he  departed  from  the  strict  application  of  his  theory  and  used 
actual  cost  figures,  notably  in  the  case  of  buildings  and  central 
office  equipment,  the  results  obtained  are  scarcely  sufficient  to 
represent  the  fair  value  thereof.  It  also  appears  from  the  evi- 
d^ice  that  sufficient  credit  was  not  given  by  him  to  all  the  items 
of  right-of-way. 

As  to  the  results  obtained  by  the  application  of  his  method, 
it  is  to  be  noted  that  after  a  careful  checking  of  \he  same,  Mr. 
Woodford,  the  company's  engineer,  testified  as  follows: 

"If  I  had  valued  this  property  on  the  same  theory  he  (Mr. 
Jurgensen)  used,  I  would  have  arrived  at  substantially  the  same 
results." 

Mr.  Jurgensen  made  substantially  the  same  statement  as  to 
the  company's  valuation. 

[3]  The  company's  witnesses  and  Mr.  Jurgensen  differ  some- 
what as  to  the  amount  which  should  be  deducted  from  the  cost 
new  of  the  physical  property  because  of  accrued  depreciation. 
The  company's  witnesses  claim  that  the  accrued  depreciation 
amounts  to  11.8  per  cent;  Mr.  Jurgensen  claims  it  to  be  14.3 
per  cent.  By  the  application  of  these  percentages  to  their  cost 
new  figures,  the  cost  new,  less  depreciation,  of  the  physical  prop- 
erty is  claimed  by  the  company's  witnesses  to  be  $31,249,568.61, 
and  by  Mr.  Jurgensen  to  be  $26,052,144.49. 

This  divergence  in  percentages  arises  through  the  difference 
in  methods  used  to  ascertain  the  same.  The  company's  witness- 
es ascertained  the  percentage  used  by  them  through  the  use  of 
the  inspection  method,  that  is  to  say,  by  actual  inspection  of 
many  of  the  various  items  of  physical  property  and  a  detennin- 
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ation  from  such  inspection  of  the  percentage  of  depreciation 
existing  therein.  Mr.  Jurgensen  used  the  inspection  method  in 
conjunction  with  life  tables.  His  life  tables  were  prepared 
from  records  disclosing  the  actual  life  history  of  large  numbers 
of  similar  items.  In  view  of  the  fact  that  an  actual  inspection 
is  made  of  but  a  comparatively  small  part  of  property,  that  much 
actual  depreciation  is  not  apparent  upon  mere  inspection,  and 
that  the  judgment  of  the  inspector  must,  therefore,  be  based  up- 
on incomplete  knowledge,  we  are  of  the  opinion  that  more  ac- 
curate and  reliable  results  can  be  obtained  from  the  use  of  life 
tables,  in  conjunction  with  the  inspection  method,  than  by  the 
use  of  the  inspection  method  alone. 

The  only  other  difference  of  opinion  between  the  company's 
witnesses  and  Mr.  Jurgensen  on  the  reproduction  cost  concerns 
the  items  of  organization  expenses,  working  capital  and  going 
concern  value.  The  amounts  which  they  respectively  claim 
should  be  included  for  these  items  are  as  follows: 

Company  Mr.  Jurgensen 

Organization    expense    $1,852,000.00  $759,525.00 

Working  capital   1,118,000.00  743,958.11 

Going  concern  value   3,216,133.00  2,458,135.66 

The  difference  in  the  amounts  of  these  items  are  entirely  due 
to  the  differences  in  the  methods  or  theories  upon  which  the  com- 
putations are  made.  The  methods  and  theories  used  by  both 
are  recognized  and  employed  by  public  regulatory  bodies  and 
by  utility  experts.  They  have  all  been  of  aid  to  the  Commission 
in  determining  the  final  value. 

The  grand  totals  of  the  values  of  the  tangible  and  intangible 
items  entering  into  the  two  appraisals  and  covering  all  of  the 
property  of  the  company  in  the  state  of  Minnesota  as  appraised 
by  the  company's  witnesses  were  $37,435,701.61,  and  by  Mr. 
Jurgensen,  $29,013,763.26.  These  represent  the  cost  of  re- 
production new,  depreciated,  of  the  entire  property,  both  tangible 
and  intangible,  of  the  company  in  the  state  of  Minnesota  as  of 
December  31,  1918,  plus  the  net  additions  to  December  31,  1920, 
at  actual  cost.  The  proportion  of  such  property  used  in  the 
company's  intrastate  business  is  93.29  per  cent  of  the  entire 
Minnesota  property.  In  order  to  obtain  the  base  value  for  in- 
trastate rates,  the  amounts  are  correspondingly  reduced  to  $34,- 
923,766.03  and  $27,066,939.75,  respectively. 
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After  carefully  considering  all  of  the  evidence  submitted  to 
it  and  being  fully  advised  in  the  premises,  the  Commission  finds 
that  on  December  81,  1920,  the  fair  value  of  all  of  the  property 
of  the  Northwestern  Company  in  the  state  of  Minnesota  devoted 
to  the  public  use,  and  including  in  such  value  adequate  allow- 
ances for  organization  expenses,  working  capital,  and  going  con- 
cern, was  $29,674,931.98.  The  proportion  of  such  value  de- 
voted to  its  intrastate  business  was  93.29  per  cent  thereof,  or 
$27,683,744.05.  The  value  will  hereafter  be  broken  up  and  dis- 
tributed between  toll  and  exchange. 

It  is,  therefore,  ordered,  that  the  amount  of  $29,674,981.98 
be,  and  the  same  is  hereby,  determined  to  be  the  fair  value  of  all 
of  the  property  of  the  N^orthwestem  Bell  Telephone  Company 
in  the  state  of  Minnesota  devoted  to  the  public  use  as  of  Decem- 
ber 31, 1920,  and  that  the  proportion  thereof  devoted  to  its  intra- 
state business  on  said  date  was  $27,683,744.05. 

It  is  not  intended  by  this  order  to  terminate  this  entire  pro- 
ceeding as  there  still  remain  other  matters  such  as  the  rate  of 
return  and  the  rates  themselves  to  be  determined  thereiiL 


NEBRASKA  STATE  RAIIiWAT  GOlOaSSION. 

J.  M.  RODYSILL  et  al. 

v. 

OHAPMAl^  TELEPHONE  ASSOCIATION  et  al. 

[Formal  Complaint  No.  392.] 

VuhUe  uUliUes  —  Afutual  teiephane  company  —  OoninU89ian  juriB^ 
diction. 

1.  The  Nebraska  Commission  has  no  jurisdiction  over  a  mutual 
telephone  company  and  cannot  require  such  a  company  to  change  its 
by-laws  or  to  accept  members. 

Service  —  Telephones  —  Extensions  ~  Territorial  limit, 

2.  Trade  territory  tributary  to  a  town  or  city  is  the  proper  measure 
of  the  limits  of  telephone  lines  i^adiating  from  an  exchange  located 
in  such  town  or  city. 

Miniopoly  and  competition  —  Telephones, 

3.  The  Nebraska  Commission  will  not  undertake  to  require  dupli- 
cation of  telephone  linea  except  in  an  extremely  grave  situation. 
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Service  —  Extensiona  —  Telephones. 

4.  A  telephone  company  should  not  be  required  to  invade  the  tar^ 
ritory  of  other  companies  to  meet  a  demand  of  a  minority  of  citiana 
in  the  territory  affected  when  for  the  most  part  said  territory  is  not 
trade  territory  tributary  to  t^^e  telephone  exchange. 

Service  —  Telephones  —  Competing  companies  —  TtvUight  zone. 

5.  It  is  not  equitable  to  require  two  citizens  desiring  telephone 
service  to  take  service  from  a  certain  company  which  is  a  few  rods 
closer  than  the  service  of  the  company  entering  the  town  which  is 
their  market  place. 


Consolidation  —  Commission  powers  ^  TeHepKones, 

Statement  that' the  Nebraska  Commission  cannot  compel  a  eoo- 
solidation  of  telephone  property,  p.  776. 

[May  5,  1922.] 

Complaint  against  poor  telephone  service  and  against  a  re- 
fusal to  extend  service ;  extension  of  service  to  two  complainants 
ordered  and  complaint  otherwise  dismissed. 

Browne,  Commissioner:  This  complaint  was  filed  by  seven 
citizens  of  Merrick  county  against  the  Chapman  Telephone  as- 
sociation, the  Nebraska  Telephone  Company,  and  the  Archer 
Indepf?ndent  Telephone  association,  the  two  former  being  com- 
mon carriers,  the  latter  a  mutual  organization.  Of  the  com- 
plainants some  are  subscribers  of  the  Chapman  Telephone  asso- 
ciation, some  are  members  of  the  Archer  Telephone  association, 
and  two  or  more  have  no  telephone  service. 

Against  the  Chapman  Telephone  association  it  is  alleged  that 
the  service  is  unusually  poor,  particularly  when  subscribers  de- 
sire to  use  toll  lines  to  Central  City.  This  service  is  declared  to 
be  so  poor  that  complainants,  who  are  now  subscribers,  do  not 
desire  to  continue  as  subscribers,  and  those  who  are  not  sub- 
scribers cannot  agree  to  accept  service  of  the  Chapman  Company. 

Against  the  Archer  Independent  Telephone  association  it  is 
declared  that  under  its  present  methods  those  in  the  territory 
served  by  that  association  and  not  members  thereof  can  only 
secure  telephone  service  under  terms  inequitable  and  at  an  ex- 
pense which  is  unreasonable. 

Against  the  Nebraska  Telephone  Company,  now  the  North- 
western Bell  Telephone  Company,  it  is  alleged  that  it  is  dis- 
criminating against  complainants  by  refusing  to  accept  them  as 
subscribers,  although  they  are  immediately  adjacent  to  territory 
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now  served  by  defendant;  that  they  are  ready  and  willing  to 
pay  regular  rates  for  service;  that  defendant  company  has  un- 
dertaken to  serve  the  territory  tributary  to  Central  City,  which 
town  is  the  trade  territory  of  complainants,  and  that  discrimi- 
nation results  from  its  refusal  to  extend  its  lines  to  complainants 
under  like  terms  with  others  not  far  removed  from  the  home- 
steads of  complainants. 

Briefly  stated,  the  situation  is  this :  The  Chapman  Telephone 
Company  has  exchanges  at  Chapman  and  Archer.  Some  of  the 
rural  lines  reach  2  miles  east  of  Archer  and  extend  southeast  of 
Archer  3^  miles  in  the  direction  of  Central  City  but  not  nearer 
than  6i  miles  of  the  exchange  limits  of  Central  City.  Free 
service  is  oiFered  between  Archer  and  Chapman.  Subscribers 
of  the  Chapman  Company  can  talk  to  Central  City  only  over  toll 
lines  between  Archer  and  Chapman  and  Chapman  and  Central 
City,  these  toll  lines  being  metallic  iron  circuits.  A  toll  charge 
of  10  cents  for  each  call  is  made.  The  Chapman  Company  has 
one  hundred  thirty  subscribers  connected  to  its  Archer  exchange, 
and  presumably  mostly  in  the  trade  territory  surrounding  Arch- 
er. 

The  Archer  Telephone  association  has  forty-four  members. 
It  is  purely  mutual,  its  members  living  north  and  northeast  from 
Archer.  They  are  connected  to  four  circuits  which  lead  into 
the  town  of  Archer  where  they  are  connected  to  metallic  circuits 
running  to  Central  City.  The  metallic  circuits  from  Archer 
to  Central  City  are  owned  by  the  Nebraska  Telephone  Company 
and  are  attached  to  pole  lines  chiefly  devoted  to  toll  service,  both 
transcontinental  and  from  Central  City  to  St  Paul.  These  cir- 
cuits are  rented  by  the  Nebraska  Telephone  Company  to  the 
Archer  Telephone  association  on  a  monthly  basis.  Subscribers 
of  the  association  have,  therefore,  direct,  connection  at  Central 
City  where  they  pay  switching  charges.  There  are  no  subscrib- 
ers on  the  trunk  lines  between  Central  City  and  Archer. 

Defendant  Nebraska  Telephone  Company,  now  the  North- 
western Bell  Telephone  Company,  has  two  rural  circuits  in- 
volved in  this  complaint.  These  circuits  are  attached  to  toll 
pole  lines  for  a  distance  of  4  miles  west  of  Central  City.  They 
then  extend  in  a  northerly  and  northeasterly  direction  7  or  8 
miles,  with  one  or  two  laterals.    These  two  rural  lines  serve  re- 
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spectively  twelve  and  nine  Bubecribere.  With  the  exception  of 
one  lateral  they  are  on  section  lines  1  mile  east  of  the  lines  of 
the  Chapman  Telephone  Company  and  the  Archer  association. 
One  lateral  of  the  Archer  association  reaches  over  to  close  prox- 
imity of  the  Bell  lines.  A  Bell  lateral  extends  within  one  hun- 
dred rods  of  the  end  of  the  Chapman  Company's  rural  line  near- 
est to  Central  City. 

Complainants  desire  that  the  Bell  Company  extend  a  pole  line 
from  a  point  5  miles  west  of  Central  City  north  on  the  section 
line  for  a  distance  of  8  or  12  miles,  preferably  the  latter,  and 
take  on  and  serve  as  rural  subscribers  complainants  and  others 
who,  it  is  alleged,  stand  willing  and  anxious  to  secure  Bell  serv- 
ice at  Central  City.  The  delay  in  handling  this  case  has  been 
chiefly  due  to  the  fact  that  one  of  the  defendants  alleged  itself 
to  be  a  mutual  company,  outside  of  the  jurisdiction  of  the  Com- 
mission. At  the  time  of  the  hearing  of  this  cause  the  question 
of  whether  the  Commission  had  jurisdiction  over  organizations 
similar  to  the  Archer  Telephone  association  had  been  presented 
to  the  supreme  court  and  it  was  deemed  fairly  essential  that  the 
law  be  clear  before  the  knotty  problems  presented  in  this  com- 
plaint were  solved.    That  decision  has  been  rendered. 

Complainants  P.  N.  Gardner  and  one  other,  living  5  miles 
northeast  of  Archer,  have  no  telephone  service.  They  desire 
the  service  of  the  Nebraska  Telephone  Company  at  Central  City, 
12  miles  distant.  As  an  alternative  they  haye  tried  to  secure 
service  from  the  Archer  association.  This  association  has  its 
four  circuits  on  one  pole  line  leading  north  from  Archer  without 
crossarms.  They  are  only  willing  to  take  on  the  two  complain- 
ants on  condition  that  they  crossarm  the  pole  line  for  a  distance 
of  5  miles  and  buy  and  place  their  own  wire.  The  total  cost  of 
such  extension  is  estimated  at  $500  or  more.  The  Archer  asso- 
ciation is  willing  to  turn  its  properties,  now  in  very  depreciated 
condition,  over  to  the  Bell  and  pay  regular  rural  rates  on  condi- 
tion that  the  Bell  Company  maintain  the  property  and  give  them 
as  good  service  as  is  given  to  other  rural  Bell  subscribers. 

The  Archer  Telephone  association  is  brought  into  this  com- 
plaint because  of  allied  unreasonable  by-laws  working  serious- 
ly to  the  disadvantage  of  late-comers  in  the  territory  served  by 
the  association  who  desire  service  over  its  lines>. 
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[1]  It  must  be  admitted  that  the  contention  of  complainants 
is  sound.  It  ought  not  to  be  necessary  for  prospective  subscrib- 
ers for  telephone  service  to  pay  such  an  amount  of  money  to 
secure  that  service  under  all  the  circumstances  involved,  as  is 
demanded  by  the  Archer  association.  On  the  other  hand,  the 
nature  of  the  organization  of  the  Archer  association  leaves  no 
other  recourse  in  the  opinion  of  its  members.  It  has  no  cash. 
It  does  not  collect  suflScient  funds  to  maintain  its  existing  prop- 
erties. It  has  no  means  of  securing  the  capital  for  an  extension 
of  its  lines  except  by  assessments  on  members,  who  do  not  de- 
sire to  be  assessed  in  order  to  accommodate  late  applicants  for 
service.  At  the  same  time  it  has  occupied  so  large  a  territory 
as  to  discourage  common  carriers  from  entering  that  particular 
territory,  this  discouragement  being  due  to  the  lack  of  promise 
of  any  reward  for  the  investment  in  the  territory,  with  strong 
probability  that  such  extended  lines  would  be  a  liability  only. 
However,  we  cannot  require  the  Archer  association  to  change 
its  by-laws  and  to  put  itself  in  more  of  a  business  attitude.  It 
is  purely  mutual  and  we  have  no  jurisdiction  over  such  a  com- 
pany. It  can  accept  members  or  reject  members  according  to 
the  will  of  the  majority  of  existing  members.  The  state  has  not 
xmdertaken  to  interfere.  State  v.  Southern  Elkhorn  Telephone 
Co.  P.U.R.1921E,  33,  183  K  W.  562. 

It  follows  from  our  lack  of  jurisdiction  over  the  Archer  Tele- 
phone association  and  its  operations  that  we  must  dismiss  the 
complaint  as  to  that  defendant 

The  Chapman  Telephone  Company  is  a  common  carrier.  There 
was  much  evidence  as  to  poor  service  on  the  lines  of  that  com- 
pany in  the  territory  under  consideration.  The  fact  was  ad- 
mitted by  witnesses  for  the  company.  As  to  this  company  the 
Commission  can  require  better  service;  in  fact,  can  require  such 
service  as  will  meet  reasonable  needs  of  its  subscribers,  includ- 
ing an  opportunity  to  use  toll  lines  to  Central  City  without  the 
messages  being  repeated.  More  sturdy  transmission  current 
and  better  insulation,  with  perhaps  some  improvement  on  the 
Archer  switchboard,  will  bring  this  to  pass.  In  the  hearing  the 
company  promised  to  make  needed  improvements  immediately. 
If  this  has  not  been  satisfactorily  done  any  subscriber  of  the 
Chapman  Telephone  Company  may  file  informal  complaint  by 
P.U.R.1922a 
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letter,  and  the  Commission  will  take  the  necessary  steps  to  develop 
the  facts,  and  to  see  that  the  service  which  the  company  pre- 
sumes to  render  is  properly  rendered. 

The  Bell  Company  (by  which  term  we  mean  defendant  Ne- 
braska Telephone  Company  and  its  successor  the  Northwestern 
Bell  Telephone  Company)  refuses  to  construct  the  line  asked 
for  and  to  take  on  the  proposed  subscribers.  It  says  the  neces- 
sary cost  to  reach  a  point  12  miles  northwest  of  Central  City 
and  2  miles  west  of  any  existing  lines  owned  by  it  would  be 
$2,263,  and  to  extend  this  line  to  the  Hance  county  boundary 
would  entail  an  additional  expense  of  approximately  $2,000. 
It  is  alleged  that  the  existing  pole  line,  approximately  parallel- 
ing the  proposed  line  and  to  the  east  of  it  1  and  2  miles,  could 
not  be  used  for  it  would  not  reach  the  homes  of  complainants. 
This  appears  correct.  The  only  reasonable  solution  to  meet  the 
demands  of  complainants  is  the  construction  of  the  pole  line  in 
approximately  the  manner  suggested  by  complainants  and  the 
extension  of  circuits  from  Central  City  in  sufficient  number  to 
serve.  No  details  were  presented  of  this  alleged  cost.  It  will 
embody  one  metallic  circuit  12  miles  long  under  one  proposition 
and  17  miles  long  under  another  for  each  ten  additional  sub- 
scribers and  will  require  the  construction  and  crossarming  of 
a  pole  line  7  or  12  miles  in  length.  The  figures  on  cost  appear 
to  be  high. 

This  whole  complaint  embodies  the  well-known  difficulties  of 
twilight  zone  territory,  but  embodies  more  than  that  in  that  the 
proposed  line  will  go  through  territory  already  occupied  by  oth- 
er companies  and  will  take  from  those  other  companies  a  por- 
tion of  the  subscribers  now  being  served  by  such  other  companies. 
It  would,  if  constructed,  leave  no  company  with  an  average 
number  of  subscribers  per  mile  of  pole  line  in  the  territory  un- 
der dispute. 

The  complainants  allege  that  were  this  pole  line  constructed 
and  service  offered  in  the  territory  one  mile  on  either  side  there- 
of anywhere  from  thirty  to  fifty  subscribers  of  other  companies 
and  those  not  now  having  telephone  service  would  take  the  Bell 
service  and  pay  the  regular  rates.  There  is  no  conclusive  evi- 
dence of  this.  Testimony  does  not  point  out  where  these  pro- 
posed subscribers  live.     No  witness  testified  who  had  himself 
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canvassed  the  situation  over  any  considerable  part  of  the  pro- 
posed line.  Concretely  it  was  shown  that  from  seven  to  ten  are 
ready  and  anxious  for  the  service  within  the  limits  of  7  miles 
of  the  extended  pole  line  as  prayed  for.  Others  are  probable. 
Some  proposed  subscribers  live  on  rented  farms  and  such  sub- 
scribers can  hardly  be  counted  upon  as  permanent  in  territory 
where  facilities  are  duplicated  by  other  companies.  Complain- 
ants say  they  could  assure  the  company  two  subscribers  per  mile 
but  they  do  not  offer  to  guarantee  such  a  number.  On  part  of 
the  distance  the  proposed  pole  line  would  parallel  on  the  same 
highway  the  existing  service  of  the  Chapman  Telephone  Com- 
pany and  on  another  part  of  the  line  that  of  the  Archer  associa- 
tion. The  evidence  would  indicate  that  not  all  the  residents 
adjacent  to  the  highway,  where  it  is  proposed  the  extension  should 
run,  would  take  the  Bell  service. 

[2]  The  fundamental  diiSculty  ia  not  difficult  to  see.  It  is 
apparent  that  the  Chapman  Telephone  Company  has  extended 
its  lines  into  territory  hardly  tributary  to  its  exchanges.  Trade 
territory  tributary  to  a  town  or  city  is  the  proper  measure  of  the 
limits  of  lines  radiating  from  an  exchange  located  in  such  town 
or  city.  Whenever  trade  territory  is  disr^arded  in  the  construc- 
tion of  telephone  property  unsatisfactory  service  to  some  sub- 
scribers must  certainly  result. 

While  we  recognize  the  inconvenience  to  which  complainants 
are  put,  an  equitable  solution  is  not  easy  to  apply.  The  small 
town  of  Archer  is  already  blessed  with  two  telephone  companies, 
the  subscribers  of  each  of  which  can  communicate  with  the  others 
only  by  paying  toll  calls  and  in  a  roundabout  manner.  It  is  true 
even  of  business  houses  in  Archer  which  do  not  have  telephones, 
both  of  the  Archer  association  and  the  Chapman  Company. 
Those  subscribers  of  the  Chapman  Company  who  desire  to  change 
over  to  the  Bell  service  would  remain  at  the  same  disadvantage 
in  a  reverse  direction  when  communicating  with  neighbors  who 
have  service  on  the  other  exchanga  The  extension  of  the  Bell 
lines  as  proposed  would  have  two  chief  effects: 

(a)  Prompter  and  more  efficient  connection  to  subscribers  on 
the  Central  City  exchange. 

(b)  The  elimination  of  the  10-cent  toll  charge  in  messages 

to  Central  Cily. 
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[3]  The  extension  asked  for  by  complainants  would  dupli- 
cate pole  line  facilities  of  two  companies  on  5  of  8  miles  of  pro- 
posed extension.  This  Commission  has  no  power  to  forbid  dupli- 
cation of  properties  of  telephone  utilities.  It  has,  however,  long 
recognized  that  such  duplication  is  extravagant  and  an  invest- 
ment which  burdens  Both  companies  so  duplicating,  therefore, 
burdens  their  subscribers  unduly.  Only  in  an  extremely  grave 
situation  would  the  Commission  undertake  to  require  duplica- 
tion. 

A  proper  solution  of  the  whole  difficulty  would  be  a  consoli- 
dation of  the  telephone  properties  in  and  around  Archer  into  one 
exchange,  with  careful  regard  of  the  limits  of  trade  territory  in 
determining  where  service  attached  to  Central  City  should  end 
and  that  attached  to  Archer  should  begin.  The  Archer  associa- 
tion is  unwilling  to  aid  in  bringing  this  solution  to  pass  unless 
it  has  free  service  to  Central  City.  The  Chapman  Company  does 
not  desire  to  alienate  any  of  its  members.  Members  of  the  Arch- 
er association  and  complainants  would  not  be  satisfied  if  the 
Chapman  Company  were  willing  to  finance  a  consolidation.  This 
Commission  cannot  compel  a  consolidation  of  telephone  proper- 
ties, Blackledge  v.  Farmers  Independent  Teleph.  Co.  12  Neb. 
S.  R  C.  187,  P.TT.R.1919D,  211,  nor  can  it  compel  a  company 
to  sell  its  properties  to  another  even  for  the  ultimate  advantage 
of  all  concerned,  including  the  patrons  of  both  companies. 

To  require  the  Bell  Company  to  build  the  proposed  extension 

would  be  to  require  it  to  bisect  the  territory  occupied  by  the 

Archer  association  and  to  parallel  for  a  considerable  distance 

on  the  same  highway  lines  of  the  Chapman  Company  which  now 

serve  most  of  the  people  along  that  highway.     At  best,  a  rural 

line,  whose  first  subscriber  is  6  miles  or  more  distant  from  the 

exchange,  is  not  enticing  as  an  investment.     It  might,  however, 

be  the  duty  of  a  company,  occupying  a  territory,  to  make  such 

an  extension  regardless  of  whether  the  particular  investment 

were  remunerative.     It  may,  from  its  location,  have  held  itself 

out  to  so  serve  a  territory  as  to  discourage  any  other  service.  In 

this  instance,  however,  it  is  proposed  that  the  extension  be  built 

through  territory  already  occupied  by  other  telephone  companies- 

At  best,  only  part  of  available  subscribers  along  the  proposed 

line  would  be  willing  to  accept  the  newcomers'  service.    The  re- 
P.U.R.1922C. 


Digitized  by  VjOOQIC 


RODYSILL  V.  CHAPMAN  TELEPH.  ASSOC.  777 

suit  would  be  an  unusual  pole  mileage  for  each  added  subscriber. 
This  would  accentuate  the  discouraging  outlook  for  making  the 
investment. 

[4]  We  cannot  see  where  the  duty  lies  on  the  Bell  Company 
to  invade  the  territory  of  other  companies  to  meet  the  demand 
of  a  minority  of  the  citizens  in  the  territory  affected.  For  the 
most  part  it  cannot  be  said  that  the  territory  covered  in  this  com- 
plaint is  trade  territory  tributaiy  to  Central  City.  It  is  such 
trade  territory  for  ysomplainants,  and  possibly  for  others.  It  is 
likewise  not  territory  for  those  other  citizens  who  cling  to  Arch- 
er as  their  trading  point. 

Two  complainants,  Eodysill  and  Held,  live  almost  8  miles 
from  Archer  and  more  than  7  miles  from  Central  City.  They 
are  on  a  highway  close  to  the  end  of  the  Chapman  Company's 
line  nearest  to  Central  City.  They  are  also  within  one-half  to 
•  three-quarters  of  a  mile  from  a  farm  line  of  the  Bell  Company. 
Neither  have  telephone  service.  Almost  their  whole  business 
relations  are  in  the  direction  of  or  at  Central  City.  They  feel 
no  inducement  to  take  the  Chapman  service.  The  Bell  Company 
has  two  circuits,  with  twenty-one  subscribers  on  them,  a  lateral 
of  one  of  which  is  close  to  these  complainants. 

[5]  There  are  always  places  in  the  twilight  zone  where  com- 
peting companies  serve.  It  cannot  be  said  that  the  territory 
belongs  to  one  or  the  other  in  such  circumstances.  That  is  the 
situation  here.  It  does  not  appear  equitable  to  say  that  these 
two  citizens,  desiring  telephone  service,  must  be  compelled  to 
take  Chapman  service  because  it  is  a  few  rods  closer  than  the 
service  of  the  company  entering  the  town  which  is  their  market 
place.  The  Bell  Company  can  serve  these  two  subscribers  at  a 
minimum  expense.  Its  two  circuits  can  be  rearranged  without 
overloading  of  the  line  to  take  on  the  two.  It  requires  merely 
an  extension  of  a  lateral  line  not  more  than  three-fourths  of  a 
mile  to  serve  the  two. 

We  find  that  defendant  Bell  Telephone  Company  shall  within 
sixty  days  extend  its  lines  and  proffer  service  to  complainants, 
J.  M.  Eodysill  and  O.  H.  Held,  provided  that  if  the  extension 
shall  cost  more  than  $75  for  each  of  the  proposed  subscribers  the 
excess  cost  shall  be  paid  by  the  two  complainants  in  question. 
Complainants  Eodysill  and  Held  shall  give  the  telephone  com- 

P.U.IL1922C. 
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pany  adequate  guaranty  that  they  or  their  successors  will  remain 
subscribers  for  a  period  of  five  years.  If  either  complainant 
shall  feel  that  the  cost  of  the  extension  has  been  excessive  they 
may,  before  payment,  submit  the  matter  to  the  Commission  for 
checking.  They  must,  however,  at  the  option  of  the  company, 
deposit  the  estimated  excess  cost,  if  any,  in  escrow  subject  to  the 
conclusions  of  the  Commission, 

Other  than  as  herein  found  relative  to  two  of  the  complain- 
ants the  complaint  must  be  dismissed,  subject,  however,  to  the 
filing  of  even  informally  with  the  Commission  complaints  rela- 
tive to  the  service  of  the  Chapman  Telephone  Company,  as  here- 
tofore outlined. 


NEVADA  PUBIilO   SERVICE   COMMISSION. 

BE  FOED-KANE  .TAXI  SERVICE,  INC.  et  al. 

[C.  P.  C.  306,  307,  314.] 

Monopoly  and  competition  —  Occupied  territory  —  T€ixicdb  service. 

A  certificate  of  public  convenience  and  necessity  permitting  on 
call  pas^senger  service  may  be  issued  for  operation  in  territory  adequate- 
ly served  by  a  railroad  and  a  motor  vehicle  route,  since  the  on  call 
service  is  a  special  and  emergency  service  and  not  in  the  same  class 
as  regular  service. 

[May  1,  1922.] 

Application  for  a  certificate  of  convenience  and  necessity 
permitting  the  public  carriage  of  passengers  by  automobile  on 
call;  application  granted. 

Appearances:  John  Z.  Shalter,  for  Ford-Kane  Taxi  Service, 
Inc. ;  John  H.  Harrison,  for  the  University  Taxi ;  L.  A.  Roark, 
for  Dodge  Sedan  Taxi  Company;  Protestants:  F.  E.  Murphy, 
Vice  President,  S.  C.  Bigelow,  Secretary,  for  Virginia  &  Truckee 
Railway;  George  A.  Montrose,  Attorney,  for  Guy  C.  Dewey. 

By  the  Commission:  These  are  applications  for  certificates 
of  public  convenience  and  necessity  permitting  on  call  passensrer 
service  from  Reno.  The  applicants  are  at  present  operating 
taxicabs  in  that  city  and  desire  permission  to  operate  outside 
of  the  city  as  well. 

The  Southern   Pacific   Company  which  operates  a  railroad 

through  Reno  protested  by  letter  but  did  not  appear  at  the  hear- 
P.U.R.1922C. 
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ing.  The  Virginia  &  Truckee  Railway  was  represented.  The 
protests  of  the  railroads  are  that  the  granting  of  these  applica- 
tions would  afford  unwarranted  competition,  inasmuch  as  the 
rail  carriers  are  giving  adequate  passenger  service  to  the  com- 
munities they  serve. 

Guy  0.  Dewey  is  authorized  by  this  Commission  to  carry 
passengers  between  Reno  and  Gardnerville  by  automobile,  on  a 
regular  schedule  (  0.  P.  C.  214).  He  is  not  permitted  to  haul 
between  Reno  and  intermediate  points,  all  of  which  are  served 
by  the  Virginia  &  Truckee  Railway,  while  Gardnerville  is  not. 
He  contends  that  the  ap'plications  should  not  be  granted  unless 
he  be  permitted  to  operate  between  Reno  and  points  served  by 
the  railroad,  and  which  would  be  served  by  the  applicants. 

We  have  repeatedly  held  that  on  call  service  is  a  special  and 
emergency  service;  that  it  is  not  in  the  same  class  as  regular 
servica  The  fares  are  necessarily  high,  and  the  service  is 
usually  rendered  at  a  time  when,  or  to  places  where,  there  is 
no  scheduled  service.  The  service  rendered  is  essential,  especial- 
ly in  a  pioneer  state  like  ours,  and  we  believe  such  competition 
as  may  exist  against  the  railroads  is  merely  incidental,  and  of 
little  importance,  and  we  have  so  held  (Re  Carroll  Taxi  Co. 
C.  P.  C.  243). 

The  Dewey  stage  line  is  in  precisely  the  same  situation  as 
the  railroad.  Its  fares  and  its  running  time  are  comparable  to 
those  of  the  railroad.  Should  it  be  permitted  to  compete  direct- 
ly with  the  latter,  it  would  take  largely  from  the  revenues  of  the 
railroad,  which  was  in  operation  long  before  the  stage  line. 

The  evidence  before  us  shows  that  there  are  not  now  sufficient 
on  call  passenger  cars  at  Reno  to  adequately  serve  the  needs  of 
the  public.  This  is  emphasized  by  the  fact  that  none  of  the 
present  authorized  operators  have  protested  against  the  present 
application.  These  applicants  offer  a  service  that  cannot  be  fur- 
nished by  either  the  railroads  or  the  stage  line — transportation 
to  any  point  at  any  time, — and  their  rate  of  fare  is  25  cents  per 
mile,  while  the  railroad  and  stage  fares  are  from  4.8  cents  to  6 
cents  per  mila  There  is  no  protest  on  the  part  of  those  with 
whom  direct  competition  would  be  created  by  the  additional  cer- 
tificates, and  we  are  of  the  opinion,  and  find,  that  the  certificates 
Bhould  be  issued.  It  will  be  so  ordered. 
P.U.R.1922C. 
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N£W  HAMPSHIRE  PUBLIC   SKRVICS  COMMISSIOX. 

BE  CONNECTICUT  RIVER  POWER  COMPANY. 
[D-720,  Order  No.  1273.] 

Security  Issues  —  Interstate  utility  —  Additions  to  plant. 

The  whole  of  a  proposed  stock  issue  of  an  interstate  electrical 
company  may  be  considered  when  expenditures  have  been  actually 
made  in  the  acquisition  or  improvement  of  plants  partly  within  and 
partly  without  the  state  of  New  Hampshire  in  such  way  that  it  is 
more  convenient  to  pass  upon  the  propriety  of  the  entire  expenditure 
than  to  determine  the  portion  which  should  be  allocated  to  New 
Hampshire,  although  no  authority  from  the  Commission  is  neceasaiy 
to  issue  securities  for  capital  expenditures  outside  of  the, state. 

[February  10,  1922.] 

Petition  for  authority  to  issue  stock;  petition  granted. 
Appearances :  F.  J.  Dunn  and  AUen  HoUis,  for  the  petitioner. 

By  the  Commission:  The  petitioner,  incorporated  under  the 
laws  of  New  Hampshire  and  Vermont,  is  an  electrical  public 
utility,  operating  in  both  of  said  states. 

By  this  petition  it  seeks  authority  to  issue  $1,700,000  of  6 
per  cent  preferred  stock  to  raise  funds  with  which  to  pay  for 
additions  to  its  plant  and  for  retirement  of  bonds  as  follows: 


First:  Completed  plant  additions 
from  May  1,  1917  to  October  31, 
1921. 

1.  Vernon    lands,    flowage    prop- 

erties, etc 

2.  Vernon      generating      station, 

$1,328,410.24.  Credit  of 
original  cost  of  units  retired 
from  service  and  charged  to 
depreciation  reserve,  $28,- 
039.21    

3.  Transmission   lines    

4.  Distribution  lines    

5.  Transformer-    and     switching 

stations    

6.  Customers  installations,  meter- 

ing equipment 

Second:  Retirement  of  first  mort- 
gage 5  per  cent  bonds   

Total  expenditures  to  be  capi- 
talized     

P.U.R.1922C. 


Vermont. 


$28,112.34 


1,221,362.02 

20,751.19 

337.65 

35.24 

387.20 


New 
Hampshire. 


$6,334.80 


79.019.01 
81,299.09 
27,332.35 

51,582.95 

4,125.78 


$1,270,975.64  $249,693.98 
180,000.00 


$1,450,975.64 


$249,693.98 


Totals. 


$34,447.14 


1,300,371.03 

102,050.28 

27,670.00 

61,618.19 

4,612.98 


$1,520,669.62 
180,000.00 


$1,700,669.62 


Digitized  by 


Google 


RE  CONNECTICUT  RIVER  POWER  CO.  781 

It  is  to  be  noted  that  the  major  part  of  these  expenditures  were 
made  in  Vermont,  and  to  issue  securities  for  capital  expenditures 
outside  of  the  state  of  New  Hampshire  no  authority  from  the 
New  Hampshire  Public  Service  Commission  is  necessary.  See 
§  14  (a),  chapter  164  of  the  Laws  of  1911,  as  amended. 

It  was  stated  at  the  hearing,  however,  that  it  was  impossible 
to  determine  whether  or  not  the  proceeds  of  the  $180,000  of  bonds 
to  be  retired  had  been  expended  wholly  for  additions  and  im- 
provements to  plant  in  Vermont,  and,  therefore,  the  company 
requested  that,  if  the  petition  were  granted,  the  Conmiission's 
order  authorize  an  issue  of  stock  sufficient  in  amount  to  take  care 
of  the  $180,000  bond  retirement. 

In  the  report  of  the  Commission  issued  upon  a  petition  by  the 
Twin  State  Gas  &  Electric  Company  for  authority  to  issue  bonds 
with  which  to  pay  for  improvements  to  its  plant  and  properties 
located  in  Maine  and  New  Hampshire  it  stated  as  follows : 

"So  far  as  expenditures  have  been  actually  made  in  the  acqui- 
sition or  improvement  of  plants  partly  within  and  partly  with- 
out the  state  in  such  way  that  it  is  more  convenient  to  pass  upon 
the  propriety  of  the  entire  expenditure  than  to  determine  the 
portion  which  should  be  allocated  to  New  Hampshire,  we  may 
properly  authorize  capital*  to  cover  the  entire  amount  of  such 
expenditures."  See  Re  Twin  Gas  &  E.  Co.  4  N.  H.  P.  S.  C.  R. 
9,  12. 

So  in  this  case  convenience  requires  that  we  pass  upon  the 
whole  issue. 

At  the  hearing  the  petitioner  furnished  an  exhibit  showing  in 
detail  the  additions  and  improvements  claimed  to  have  been 
made,  together  with  the  cost  thereof.  The  testimony  of  the  audi- 
tor substantiated  the  figures  contained  in  the  exhibit,  and  the 
hydraulic  and  electrical  engineers  of  the  company  testified  to  the 
fact  that  the  costs  were  reasonable  in  amount  and  that  the  im- 
provements and  additions  were  reasonably  necessary  for  the  com- 
pany to  furnish  adequate  service,  and  were,  therefore,  in  the 
public  interest 

The  Public  Service  Commission  of  Vermont,  by  an  order  dated 
December  27,  1921,  authorized  the  company  to  issue  the  pre- 
ferred stock  covered  by  this  petition. 

There  was  filed  at  the  hearing  certified  copies  of*  the  records 
P.U.R.19220.  r 
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of  the  company  showing  that  the  stockholders  had  voted  to 
increase  the  capital  stock  of  the  company  from  $2,700,000 
to  $4,400,000  by  issuing  $1,700,000  additional  preferred  stock 
and  that  they  had  voted  to  petition  the  Public  Service  Commis- 
sions of  New  Hampshire  and  Vermont  for  such  authority  as  was 
necessary  to  carry  such  vote  into  effect* 

After  the  hearing,  an  examination  was  made  of  the  books 
and  records  of  the  petitioner  and  an  inspection  made  of  its  plant 
by  representatives  of  the  Commission.  It  was  found  that  there 
was  a  total  credit  of  $45,175.75  due  plant  account  for  units  re- 
located, retired,  or  removed  from  service  as  of  December  31, 
1921,  and  on  January  18,  1922,  a  letter  was  received  from  the 
auditor  of  the  company  stating  that  such  credits  to  plant  account 
had  been  entered  upon  the  books  of  the  company. 

This  adjustment,  however,  will  not  affect  the  case  imder  con- 
sideration as  it  will  be  taken  care  of  out  of  the  expenditures  for 
uncompleted  plant  additions,  alleged  in  the  petition  to  be  $262,- 
490.13,  and  to  be  capitalized  in  the  future. 

Upon  all  the  evidence  in  the  case  we  find  that  it  is  for  the 
public  good  that  the  petition  be  granted,  and  an  order  will  issue 
accordingly. 

William  T.  Gunnison,  for  the  Commission. 

Worthen  and  Storrs,  Commissioners^  concurred. 


NEW  HAMPSHIRE  PUBLIC  SERVICE  COMMISSION. 

BE  ANTRIM-BENNINGTON  ELECTRIC  LIGHT  &  POWER 

COMPANY. 
[D-726,  Order  No.  1295.] 

OommisHon  —  Jurisdiction  —  Legality  of  contract. 

1.  The  New  Hampshire  Commission  may  fully  consider  in  all  its 
phases  a  case  involving  the  legality  of  a  contract  when  the  establish- 
ment of  a  reasonable  rate  is  the  underlying  question  involved  and  the 
legal  questions  are  incidental. 

Rates  -—  Contract  -—  Change  of  management  ^  Effect. 

2.  The  present  managers  of  public  utility  property,  if  represent- 
ing the  public,  are  not  estopped  from  asking  to  have  a  contract  rate 
to  a  single  consumer  increased  although,  to  the  extent  that  they 
represent  the  property  owners,  they  are  bound  by  the  acta  of  their 
predecessors  in  office,  since  the  other  consumers  are  not  a  party  to 
the  contract  and  should  not  be  made  to  suffer  because  of  it. 

P.U.R.1922C. 
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Mates  —  Contract  —  Reasons  for  abrogation, 

3.  A  rate  contract  should  not  be  abrogated  by  a  Commission 
simply  because  it  decreases  the  net  return  to  the  o\vniers  of  the  utility 
property  when  it  does  not  have  an  injurious  effect  on  the  general  public 
by  adversely  affecting  service  or  increasing  rates  to  other  consumers. 

Mates  —  Schedules  —  Presumption  as  to  filing. 

4.  A  public  utility  should  be  presumed  to  have  filed  rates  in 
accordance  with  Commission  orders  upon  the  principle  that  a  person 
will  be  presumed  to  have  done  what  he  ought  to  have  done,  when 
failure  to  file  such  rates  might  result  in  permitting  the  utility  to  take 
advantage  of  its  own  neglect  by  claiming  to  have  rendered  service 
under  a  special  contract  rather  than  under  the  filed  rates. 

Rates  —  Contract  ^  Limited  to  power  from  one  source, 

5.  A  power  consumer  which  has  the  right  to  insist  upon  service 
at  a  reduced  rate  under  the  terms  of  a  contract  relating  to  service 
from  a  hydro-electric  plant,  should  pay  the  regular  rates  for  power 
received  from  another  source  when  water  power  is  insufficient. 

[April  20,  1922.] 

Petition  for  permission  to  put  into  effect  for  power  consum- 
ers a  new  schedule  of  rates;  rate  schedule  authorized  except  for 
power  received  from  a  certain  hydro-electric  plant. 

Appearances:  James  W.  Eenick,  for  the  Antrim-Benning- 
t"on  Electric  light  &  Power  Company;  Allen  Hollis,  for  the 
Goodell  Company. 

By  the  Commission:  This  is  a  petition  by  the  Antrim-Ben- 
nington Electric  Light  &  Power  Company,  which  is  an  electric 
public  utility  operating  in  Antrim  and  Bennington,  New  Hamp- 
shire, for  permission  to  put  into  effect  for  power  consumers  of 
150  horse  power  or  over,  the  following  schedule  of  rates: 

"2i  cents  per  kilowatt  hour  with  a  minimum  monthly  charge  of  $1  per 
horse  power  for  the  first  20  horse  power  and  75  cents  for  each  additional 
horse  power.    Current  to  be  metered  and  delivered  at  primary  voltage/' 

The  company  has  only  one  customer,  viz.,  the  Goodell  Com- 
pany, to  which  this  schedule  would  apply,  and  as  the  Goodell 
Company  claims  to  have  a  contract  with  the  petitioner  for  pow- 
er at  1,4  cents  per  kilowatt  hour,  it  interposed  an  objection  to 
the  proposed  rate  in  so  far  as  it  might  affect  this  contract  rate. 

[1]  The  petitioner  contends  that  the  contract  set  up  by  the 
Gt)odell  Company  is  illegal  because  the  petitioner  itself  has 
failed  to  carry  out  certain  statutory  requirements.  The  Good- 
ell Company  objects  to  having  the  Commission  pass  upon  the 

legality  of  the  contract  upon  the  ground  that  the  Public  Service 
P.U.R.1922C. 
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Commission  has  no  authority  to  decide  legal  questions.  If  the 
legality  of  this  contract  were  the  only  or  even  principal  ques- 
tion involved,  we  agre«  that  the  matter  should  go  directly  to  the 
courts.  But  the  underlying  question  involved  is  the  establish- 
ment of  a  reasonable  rate  to  be  paid  by  the  class  of  consumers 
to  which  the  Goodell  Company  belongs.  If  the  contract  is  legal 
then  the  question  to  be  determined  is  whether  or  not  the  Groodell 
Company's  contract  exempts  it  from  the  application  of  this  rate. 
If  it  does,  the  further  question  will  arise, — has  the  Public  Serv- 
ice Conamission  authority  to  terminate  or  modify  this  contract, 
and  if  so,  should  it  do  so  under  the  circumstances  ? 

It  might  be  argued  that  these  various  legal  questions  should 
be  disposed  of  by  referring  them  to  the  supreme  court  for  deter- 
mination under  chapter  205,  Laws  of  1917,  prior  to  consider- 
ing the  case  on  its  merits.  But  we  believe  it  is  better  to  have 
the  case  fully  considered  in  all  of  its  phases  before  it  is  trans- 
ferred, if  an  appeal  is  to  be  taken,  so  as  to  have  it  finally  dis- 
posed of  by  the  court  on  the  record  transmitted. 

To  understand  properly  the  questions  involved  it  is  necessary 
to  outline  briefly  the  history  of  the  Antrim-Bennington  Com- 
pany. This  company  was  incorporated  under  the  General  Laws 
of  New  Hampshire  in  1916,  for  the  purpose  of  acquiring  that 
portion  of  the  Goodell  property  which  was  used  in  furnishing 
electricity  to  the  public  in  Antrim  and  Bennington. 

The  Goodell  Company  manufactures  cutlery  in  the  town  of 
Antrim  and  some  years  previous  to  this  transfer  to  the  Antrim- 
Bennington  Company,  undertook  to  supply  the  public  in  the 
towns  of  Antrim  and  Bennington  with  electricity  in  connection 
with  its  main  business.  This  public  utility  business  was  un- 
dertaken and  carried  on  by  the  Goodell  Company  more  out  of  a 
desire  to  benefit  the  public  than  for  the  purpose  of  making 
money.  The  result  was  that  when  a  prospective  purchaser 
showed  up  it  readily  consented  to  sell  out. 

Accordingly,  on  July  15,  1916,  after  some  negotiations,  it 
entered  into  an  agreement,  subject  to  the  approval  of  the  Public 
Service  Commission,  to  transfer  its  utility  property  to  the 
Wheelock-Bogue  Company  for  $65,000,  less  $328.45  for  the 
substation  structure  in  the  factory  yard  of  the  Goodell  Com- 
pany.    The  Wheelock-Bogue  Company  assig^ned   this  contract 

l».U.k.l922C. 
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with  the  Goodell  Company  to  the  Antrim-Bennington  Company 
for  $10,000.  A  petition  was  then  filed  with  the  Public  Service 
Commission  asking  permission  to  carry  out  this  arrangement, 
which  petition  was  granted,  the  Commission  finding  that  the  ^ 
depreciated  value  of  the  physical  property  to  be  transferred  was 
$76,000. 

The. contract  for  sale,  dated  July  16,  1916,  which  was  filed 
with  the  petition  contained  a  provision  that  the  Goodell  Com- 
pany might  contract  with  the  purchasing  company  for  power  at 
1.4  cents  per  kilowatt  hour  for  a  period  of  five  years,  with  the 
privil^e  of  renewal  for  an  additional  five  years.  The  Commis- 
sion objected  to  giving  its  approval  to  this  contract  unless  the 
Antrim-Bennington  Company  would  agree  to  furnish  power  to 
all  consumers  in  a  like  class  with  the  Goodell  Company  at  the 
same  rate.  This  the  Antrim-Bennington  Company  agreed  to 
do,  and  the  Commission  stated  that  "if  this  is  done  the  rate  will 
not  be  discriminatory,  and  no  objection  appears  to  the  contract 
provision."  See  Antrim-Bennington  Electric  Light  &  P.  Co. 
6  N.  H.  P.  S.  C.  Eep.  63. 

Shortly  after  permission  to  make  the  transfer  was  granted, 
a  deed  of  this  utility  property  by  the  Goodell  Company  was 
delivered  to  the  Antrim-Bennington  Company,  and  at  the  same 
time  a  written  contract  for  service  at  1.4  cents  per  kilowatt  hour, 
as  outlined  at  the  hearing,  was  entered  into  by  the  parties  and 
dated  January  1,  1917. 

This  contract  was  never  filed  with  the  Commission  by  the 
Antrim-Bennington  Company,  but  was  filed  by  the  Goodell  Com- 
pany at  the  hearing  in  the  present  proceeding.  Neither  did 
the  Antrim  Company  ever  file  a  general  rate  applicable  to  all 
consumers  upon  the  same  terms  that  it  agreed  to  furnish  serv- 
ice to  the  Goodell  Company.  Both  parties,  however,  have  treat- 
ed the  contract  as  valid  and  the  Antrim  Company  has  billed  the 
Goodell  Company  for  electricity  furnished  at  the  contract  rate 
of  1.4  cents  per  kilowatt  hour  down  to  the  present  time. 

The  Antrim-Bennington  Company  and  six  other  electric  util- 
ities in  New  Hampshire  are  under  common  ownership  and  gen- 
eral management.  On  July  17,  1919,  these  various  companies 
simultaneously  filed  petitions  for  increases  in  rates.  The  scliod- 
ule  filed  by  the  Antrim-Bennington  Company  made  no  mention 
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of  its  contract  rate  with  the  Goodell  Company  and  did  not  in- 
clude any  rate  for  any  large  power  users  in  the  class  of  the 
Goodell  Company.  Strong  opposition  by  the  general  public 
was  made  against  allowing  these  rates  to  go  into  effect  because 
of  poor  service,  but  after  extended  hearings  they  were  allowed 
to  go  into  effect  upon  condition  that  the  service  should  be  im- 
proved. One  thing  agreed  upon  was  a  change  in  management. 
Under  this  agreement  the  protestants  were  permitted  to  select  a 
representative  on  the  new  board  of  managers.  This  arrangement 
is  still  in  effect,  the  public  representative  being  chairman  of  the 
board.  Another  member  of  the  board  is  a  large  stock  owner  in 
the  associated  companies,  and  the  third  is  an  electrical  engineer 
who  has  had  large  experience  in  developing  and  managing  elec- 
tric utilities.  The  new  management  has  placed  these  various 
properties  under  the  general  supervision  of  a  competent  and  effi- 
cient general  superintendent,  and  as  a  result  the  service  as  well 
as  the  financial  condition  of  the  companies  has  been  greatly  im- 
proved. See  Sunapec  Electric  Light  &  P.  Co.  7  K  H.  P.  S.  C. 
Eep.  362. 

The  Antrim-Bennington  Company,  until  recently,  developed 
all  of  its  electricity  by  water.  It  had  two  developed  water  pow- 
ers, one  in  Bennington  on  the  Contoocook  river  and  the  other 
in  Antrim,  called  the  North  Branch  plant,  which  is  located  on 
a  stream  tributary  to  the  Contoocook  river.  These  water  pow- 
ers were  not  and  are  not  now  reliable.  In  dry  weather  the  elec- 
tric plant  is  occasionally  forced  to  shut  down  for  lack  of  water. 
It  has  been  the  practice  to  run  the  ITorth  Branch  plant  during 
the  day  and  to  run  the  Bennington  plant  during  the  night. 

The  North  Branch  plant  has  a  500  kilowatt  capacity,  while 
the  capacity  of  the  Bennington  development  was  only  100  kilo- 
watts. The  average  development,  however,  owing  to  the  instabil- 
ity of  the  water  supply  is  much  less  than  the  capacity.  Having 
no  steam  auxiliary  lessened  the  value  of  the  service  to,  the  con- 
sumer very  much  because  of  the  many  interruptions  due  to  lack 
of  water,  which  could  not  be  guarded  against.  To  remedy  this 
condition  the  Antrim-Bennington  Company  in  May,  1921,  sold 
its  water  power  development  on  the  Contoocook  river  in  Ben- 
nington to  the  Monadnock  Paper  Mills,  a  manufacturing  estab- 
lishment located  in  that  town,  for  $17,500  cash,  with  an  agree- 
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ment  that  the  Monadnock  Mills  should  furnish  the  Antrim-Ben- 
nington Company  with  electric  current  to  an  amount  equivalent 
to  75  kilowatts,  and  as  much  more  as  it  could  spare  from  its  own 
business,  at  2  cents  per  kilowatt  hour  subject  to  a  coal  clause, 
for  a  term  of  five  years  with  the  privilege  of  extending  the  agree- 
ment for  a  further  period  of  five  years. 

Since  this  plan  gave  the  Antrim-Bennington  Company  re- 
liable power  in  excess  of  the  average  amount  it  could  obtain 
from  the  water  power  plant  that  it  sold  and  which,  as  stated, 
was  very  unreliable,  the  Commission  approved  the  transfer  as 
being  in  the  public  interest.  See  Antrim-Bennington  Electric 
Light  &  P.  Co.  and  Monadnock  Paper  Mills,  8  N.  H.  P.  S.  C. 
Eep.  129. 

As  previously  stated,  the  water  power  disposed  of,  being  the 
one  on  the  Contoocook  river  at  Bennington,  was  used  to  furnish 
power  at  night  and  the  one  retained,  viz.,  the  North  Branch 
development,  was  used  to  furnish  power  by  day.  At  the  hear- 
ing on  the  petition  to  transfer  this  property  to  the  Monadnock 
Mills  the  Goodell  Company  entered  a  protest  in  so  far  as  grant- 
ing the  petition  might  tend  to  increase  its  contract  rate  of  1.4 
cents  per  kilowatt  hour.  The  Goodell  Company  pointed  out 
in  a  letter  to  the  Commission  that  if  the  Antrim-Bennington 
Company  sold  power  at  1.4  cents  per  kilowatt  hour  for  which  it 
paid  the  Monadnock  Mills  2  cents  per  kilowatt  hour  it  would 
be  losing  money  and  might  seek  to  have  its  contract  rate  of  1.4 
cents  per  kilowatt  hour  increased.  But  as  the  day  load  was  to 
be  carried  in  the  future  as  in  the  past  by  the  North  Branch 
water  power  and  the  steam  power  used  only  as  an  auxiliary,  it 
did  not  appear  that  the  service  to  the  Goodell  Company  would 
be  greatly  affected  by  the  change,  and,  otherwise,  the  transfer 
being  clearly  in  the  public  interest  it  was  permitted. 

Since  the  transfer  the  Goodell  Company  has  continued  to  be 

furnished  with  hydraulic  power  from  the  North  Branch,  but 

with  less  interruptions  from  lack  of  water  because  when  the 

water  fails,  as  it  does  in  dry  times,  the  Monadnock  Mills  have 

been  able  to  supply  current  under  its  contract  to  take  care  of 

the  service.     The  75  kilowatts  that  the  mills  are  required  to 

furnish  \are  not  sufficient  to  take  care  of  the  day  load  when  all 

the  power  consumers  are  using  electricity  up  to  their  capacity, 
P.U.R.1922C. 
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but  as  the  Monadnock  Mills  have  been  able  to  furnish  more  than 
the  76  kilowatts  called  for  by  its  contract,  and  the  power  users 
including  the  Goodell  Company  have  been  running  less  than  full 
capacity  due  to  business  depression,  the  service  has  been  rea- 
sonably satisfactory  up  to  date.  It  would  be  improved  if  a 
larger  wire  were  installed  between  the  Monadnock  Mills  power 
plant  and  the  Antrim-Bennington  Company's  substation  at  the 
Goodell  Mills.  This  the  petitioner  says  it  will  do  as  soon  as 
weather  conditions  will  permit  The  service,  however,  is  much 
better  than  it  was  prior  to  this  arrangement  with  the  Monad- 
nock Mills  because  prior  to  that  time  the  power  was  not  infre- 
quently shut  off  without  warning  for  an  indefinite  period  rang- 
ing from  fifteen  minutes  to  several  hours. 

[2]  The  new  managers  of  the  Antrim-Bennington  Company 
feel  that  the  contract  with  the  Goodell  Company  is  unreasonable 
and  unjust,  and  should,  for  that  reason  irrespective  of  the  ques- 
tion of  its  legality,  be  terminated  or  modified.  The  present 
managers  can  consistently  criticise  the  wisdom  of  entering^  into 
such  a  contract  inasmuch  as  they  had  no  part  in  making  it.  But 
they  cannot  escape  the  fact  that  to  the  extent  that  they  represent 
the  property  owners  they  are  bound  by  the  acts  of  their  prede- 
cessors in  office.  The  ownership,  as  a  matter  of  fact,  has  not 
changed  and  if  this  contract  is  set  aside  and  the  rates  increased 
the  benefit  will  inure  to  the  very  ones  who  negotiated  the  con- 
tract with  the  Goodell  Company. 

But  inasmuch  as  the  present  management  represents  the  pub- 
lic it  is  not  estopped  to  ask  to  have  the  contract  rate  increased. 
The  consumers  were  not  a  party  to  the  contract  and  should  not 
be  made  to  suffer  because  of  it.  A  different  principle  applies 
to  the  public  than  to  the  stockholders.  Assuming  that  the  con- 
tract rate  with  the  Goodell  Company  is  legal,  which  the  com- 
pany claims  is  not  true,  if  the  continuance  of  the  contract  rate 
will  work  a  hardship  on  the  other  consumers  then  it  ought  to 
be  terminated. 

The  preliminary  question  to  be  determined  is  the  validity 
and  effect  of  the  Goodell  Company's  contract.  The  Public  Serv- 
ice Commission  Act  at  the  time  this  contract  was  made  in  1917 
provided  as  follows: 

"No  public  utility  shall  grant  any  free  service,  nor  charge 
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or  receive  a  greater  or  less  or  different  compensation  for  any 
service  rendered  to  any  person,  firm,  or  corporation  than  the 
-compensation  fixed  for  such  service  by  the  schedules  on  file  with 
the  Commission,  and  in  effect  at  the  time  such  service  is  ren- 
-dered,  provided,  however,  .  .  .  that  nothing  in  this  act  shall 
prevent  a  public  utility  from  making  a  contract  for  service  at 
rates  other  than  those  fixed  by  its  schedules  of  general  applica- 
tion, if  special  circumstances  exist  which  render  such  departure 
from  the  general  schedules  just  and  consistent  with  the  public 
interest,  and  the  Commission  shall  by  order  allow  such  contract 
to  take  effect.  Such  a  contract,  however,  shall  be  filed  and  shall 
be  made  public  in  such  manner  as  the  Commission  shall  require, 
and  shall  constitute  a  part  of  the  published  schedules  of  the  pub- 
lic utility  making  the  same,  .  .  .  provided,  however,  that 
when  any  such  contract  or  contracts  are  or  become  terminable 
by  notice,  the  Commission  shall  have  power,  in  its  discretion, 
to  direct  by  order,  that  such  contract  or  contracts  shall  be  ter- 
minated as  and  when  directed  by  such  order." 

See  Laws  of  1911,  chap.  164,  §  7  (f). 

The  last  part  of  the  last  sentence  of  the  above  was  amended 
by  Laws  of  1919,  chap.  110,  §  1,  to  read  as  follows: 

"Provided,  however,  that  when  any  such  contract  or  contracts 
are  or  become  terminable  by  notice,  and  in  all  cases  of  contracts 
made  since  May  16,  1911,  the  Commission  shall  have  power  in 
its  discretion  to  direct  by  order  that  such  contract  or  contracts 
shall  be  terminated  as  and  when  directed  by  such  order." 

[3]  It  will  be  noted  that  the  law  gives  the  Commission  broad 
powers  over  contracts  for  service  at  rates  less  than  those  provid- 
ed for  in  the  general  schedule.  It  provides  that  the  Commission 
may  in  its  "discretion"  terminate  all  such  contracts  entered  in- 
to since  May  15,  1911.  The  contract  in  question  was  made  on 
July  15,  1916.  When  should  this  discretion  be  exercised?  The 
province  of  the  Commission  is  to  safeguard  the  interests  of  the 
public.  Where  the  utility  enters  into  a  contract  to  furnish  serv- 
ice at  a  rate  lower  than  is  provided  by  its  regular  schedule,  and 
it  is  found  that  the  perfoimance  of  this  contract  will  necessa- 
rily work  a  hardship  on  the  other  consumers  by  either  increasing 
their  rates  or  impairing  the  service,  then  the  Commission  should 
terminate  the  special  contract,  even  though  it  was  approved  by 
P.U.R.1922C. 
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the  Commission  when  entered  into.  But  where  the  enforcement 
of  the  contract  results  simply  in  a  decrease  of  the  net  return  to 
the  owners  of  the  property,  and  has  no  injurious  effect  on  the 
general  public,  the  contract  should  not  be  set  aside.  It  is  not 
the  duty  of  the  Public  Sen'ice  Commission  to  protect  the  own- 
ers of  public  utility  property  against  the  consequences  of  an  un- 
fortunate contract,  voluntarily  entered  into  by  them.  There  is 
no  reason  why  they  should  not  abide  by  the  consequences  of  their 
acts  so  long  as  the  public  is  not  adversely  affected.  The  same 
rule  is  applicable  to  them  in  that  respect  that  is  applicable  to  the 
owners  of  any  other  kind  of  property.  See  Rockingham  County 
Light  &  P.  Co.  6  N.  H.  P.  S.  C.  Rep.  154. 

The  evidence  introduced  by  the  petitioner  tended  to  show 
that  the  power  furnished  the  Goodell  Company  cost  more  than 
the  contract  rate  of  1.4  cents  per  kilowatt  hour.  This  is  self- 
evident  so  far  as  the  Monadnock  Mills  power  is  concerned,  for 
which  the  Antrim-Bennington  Company  pays  2  cents  per  kilo- 
watt hour.  But  as  the  Monadnock  Mills  power  is  used  only 
during  the  day  when  there  is  not  sufficient  water  at  the  North 
Branch  station  to  carry  the  full  load,  the  Grooddl  Company  really 
uses  comparatively  little  of  the  power  purchased  of  the  Monad- 
nock Mills,  which,  as  has  been  stated,  costs  2  cents  per  kilowatt 
hour.  So  far  as  the  North  Branch  power  is  concerned,  unless 
the  power  which  the  Goodell  Company  uses  is  charged  with 
overhead  expenses,  which  would  exist  regardless  of  whether  the 
Goodell  Company  did  or  did  not  take  service,  it  is  not  being 
furnished  at  a  loss.  In  other  words,  the  North  Branch  power 
taken  by  the  Goodell  Company  is  not  being  furnished  at  an  out- 
of-pocket  expense.  From  all  the  evidence  we  do  not  find  that 
the  service  suffers  or  that  the  other  consumers'  rates  are  in- 
creased by  reason  of  the  Goodell  contract.  That  there  is  not  so 
large  a  return  to  the  stockholders,  because  of  the  fact  that  the 
Goodell  rate  is  lower  than  it  should  be  to  give  a  reasonable  re- 
turn to  the  owners,  is  true.  But  the  return  to  the  owners  is  not 
the  controlling  factor,  as  has  been  stated. 

[4]  Thus  far  this  case  has  been  discussed  upon  the  theory 
that  the  Goodell  Company  had  a  contract  for  service  at  a  special 
rate,  lower  than  the  general  schedule  of  rates.  This  was  the 
theory  upon  which  the  case  was  tried.     But  as  we  view  it,  the 
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Goodell  contract  is  not  at  a  special  rate  but  at  a  rate  contained 
in  or  agreed  to  be  embodied  in  the  Antrim-Bennington  Com- 
pany's general  schedule  of  rates.  As  such  it  was  not  discrimi- 
natory and  needed  no  approval  of  the  Public  Service  Commis- 
sion as  a  prerequisite  to  its  validity.  In  fact,  the  Commission 
expressly  declined  to  approve  the  contract  unless  the  rate  con- 
tained in  it  was  given  general  application,  and,  accordingly,  the 
Antrim-Bennington  Company  agreed  to  make  it  a  part  of  its 
regular  schedule  of  rates.  See  Antrim-Bennington  Electric 
Light  &  P.  Co.  6  K  H.  P.  S.  C.  Rep.  63,  mupra. 

Had  this  been  done  there  would  have  been  no  question  about 
the  validity  of  the  contract.  The  filing  of  the  new  rate,  and  the 
Goodell  Company  contract  made  under  it,  was  wholly  up  to  the 
Antrim-Bennington  Company,  over  which  the  Goodell  Com- 
pany had  no  control.  The  Antrim-Bennington  Company  hav- 
ing failed  to  keep  its  promise  to  the  Commission  in  this  respect 
should  not  now  be  permitted  to  take  advantage  of  its  own  neg- 
lect. If  there  is  any  virtue  in  the  principle  that  a  person  will 
be  presumed  to  have  done  what  he  ought  to  have  done,  then  jus- 
tice irequires  that  for  the  purposes  of  this  case,  at  least,  the  par- 
ties' rights  should  be  determined  upon  the  assumption  that  the 
formal  statutory  requirement  that  all  utility  rates  shall  be  filed 
with  the  Public  Service  Commission,  has  been  complied  with 
and  in  that  event  the  Goodell  contract  is  based  upon  the  general 
schedule  of  rates  of  the  Antrim-Bennington  Company  filed  with 
the  Commission.     The  Commission  will  so  treat  it. 

The  case  then  stands,  as  we  view  it,  that  the  Goodell  Com- 
pany is  now  receiving  service  under  a  contract  at  a  tate  of 
general  application  contained  in  the  Antrim-Bennington  Com- 
pany's schedule  of  rates  on  file  with  the  Commission.  The  ques- 
tion raised  by  this  proceeding  is,  shall  the  rate  of  general  ap- 
plication be  increased  from  1.4  cents  per  kilowatt  hour  to  2i 
cents  per  kilowatt  hour  with  a  minimum  monthly  charge  of  $1 
per  kilowatt  for  the  first  25  horse  power  and  75  cents  for  each 
additional  horse  power?  If  it  is,  then  ipso  facta  the  Goodell 
rate  will  be  modified  to  conform  to  the  increased  rate.  It  has 
been  stated  that  the  Goodell  Company  is  the  only  patron  of  the 
Antrim-Bennington  Company  to  whom  this  rate  is  applicable. 
That  being  so  the  question  as  stated  at  the  outset  is,  what  is  a 
P.U.R.1922C. 
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reasonable  rate  under  all  the  circuijistances  for  the  Goodell  Com- 
pany to  pay? 

[5]  While  the  contract  of  sale  by  the  Goodell  Company  to  the 
Wheelock-Bogne  Company,  which  was  afterwards  assigned  to 
the  Antrim-Bennington  Company  does  not  state  that  the  con- 
tract for  service  is  a  part  of  the  consideration,  yet  it  was  em- 
bodied in  the  contract  for  sale.  The  contract  for  service  at  1.4 
cents  per  kilowatt  hour  was  entered  into  in  good  faith  and  un- 
questionably was  at  least  an  inducement  for  the  Groodell  Com- 
pany to  sell.  The  Goodell  Company  has  carried  out  its  part  of 
the  contract  in  every  way  and  should  not  be  deprived  of  its 
benefits  simply  because  the  Antrim-Bennington  Company  dis- 
covers that  it  has  made  a  poor  trade. 

In  so  far  as  the  North  Branch  power  furnished  the  Goodell 
Company  is  concerned,  the  conditions  are  practically  the  same 
to-day  as  they  were  when  the  contract  was  made.  It  was  stated 
by  Wheelock  at  the  original  hearing  that  the  company  did  not 
expect  to  make  much  money  on  the  Goodell  contract.  The  An- 
trim-Bennington Company  then  knew  that  this  contract  was  not 
to  be  a  profitable  one  so  far  as  the  receipts  from  the  service  were 
concerned,  but  evidently  they  thought  it  beneficial  taken  in  con- 
nection with  the  purchase  of  the  property.  There  is  no  jnst 
reason  why  the  rate  on  the  North  Branch  power  should  now  be 
increased  to  the  Goodell  Company, 

But  a  different  principle  applies  to  the  electric  current  pur- 
chased of  the  Monadnock  Mills  for  2  cents  per  kilowatt  hour, 
and  which  was  not  contemplated  by  the  contract  with  the  Good- 
ell Company.  If  the  Goodell  Company  wishes  this  service  it 
should  pay  a-  reasonable  price  for  it,  which  we  find  to  be  the 
rate  asked  for  by  this  petition.  T^is  means  that  for  the  class  of 
consumers  to  which  the  Goodell  Company  belongs  the  petitioner 
may  put  into  effect  a  rate  of  2^  cents  per  kilowatt  hour  for  elec- 
tricity purchased  of  the  Monadnock  Mills,  but  that  the  rate  for 
power  from  the  North  Branch  plant  shall  remain  as  it  is  now, 
viz.,  1.4  cents  per  kilowatt  hour.  This  rate  will,  of  course,  be 
applicable  to  the  Goodell  Company  and  will  to  that  extent  be  a 
modification  of  its  contract  rate.  If  the  Goodell  Company  pre- 
fers not  to  use  the  dectricity  purchased  of  the  Monadnock  Mills 
and  as  a  consequence  be  subject  to  interrupted  service,  it  may, 
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of  course,  do  so.  But  if  the  Goodell  Company  is  to  enjoy  the 
benefit  of  steady  power  by  having  it  supplied  by  the  Monadnock 
Mills  when  the  North  Branch  power  is  not  available,  it  should 
pay  a  reasonable  price  for  such  service.  This  mixed  rate  will 
necessitate  keeping  a  separate  account  of  the  two  kinds  of  power 
used  by  the  Goodell  Company,  but  we  believe  this  can  be  ar- 
ranged without  great  difiiculty.  If  it  proves  that  it  cannot  be, 
then  the  Goodell  Company  will  have  to  forego  the  use  of  power 
-when  there  is  no  water,  unless  it  can  come  to  satisfactory  terms 
with  the  Antrim-Bennington  Company  for  a  rate  in  excess  of 
its  contract  rate  of  1.4  cents  per  kilowatt  hour. 
An  order  will  issue  accordingly. 


NEW  TOKK  COURT  OF  APPEAIiS. 

CITY  OF  BOCHESTEB 

V. 

BOCHESTEB  GAS  &  ELECTRIC  COBPOBATION  et  al. 

(233  N.  Y.  39,  134  N.  E.  828.) 

Rates  —  Powers  of  Commission  —  Service  charge, 

1.  The  New  York  Public  Service  CommisBion  has  authority  and 
juriBdiction  to  order  or  permit  a  gas  service  charge,  its  jurisdiction 
not  being  limited  to  prescribing  the  charge  for  gas  as  distinguished 
from  the  charge  for  service. 

Rates  —  Service  charge  —  IHscrimination, 

2.  A  gas  service  charge  reasonably  computed  and  moderate  in 
amount  does  not  involve  per  ae  an  illegitimate  discrimination  between 
classes  of  consumers. 

Rates  —  Service  charge  —  Legality  —  Statutes  —  Meter  rental, 

3.  A  gas  service  charge  does  not  constitute  rent  on  a  gas  meter 
within  the  meaning  of  §  66  of  the  Transportation  Corporations  Law 
and  the  charging  and  collection  of  such  a  charge  is  not  barred  by  this 
section,  where  the  burden  on  the  consumer,  so  far  as  affected  by  the 
meters,  is  limited  to  the  cost  of  installation  and  repair. 


Return  —  Right  to  earn  —  Duty  to  serve. 

Statement  that  the  duty  of  a  public  utility  to  render  service  does 
not  impose  the  duty  to  render  such  service  gratuitously,  p.  796. 
JHscrimination  —  Reasonable  classification. 

Statement  that  classification  for  the  purpose  of  charging  for  pub- 
lic utility  service  is  not  forbidden  by  law«  if  founded  upon  reason 
and  not  upon  caprice  or  favor,  p.  797. 
P.U.R.1922C. 
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Hates  — ,  Powers  of  Commission  —  Service  charge. 

DiBcussion   of  the   power   of  a   Commission   to  exercise  its  own 
judgment  and  discretion  in  formulating  a  rate  schedule  including  t 
service  charge  without  interference  by  the  courts,  p.  799. 
Bates  —  Definition  of  ''rent." 

Definition  of  the  word  "rent,"  p.  801. 

(Pound,  and  Hogan,  J  J.,  dissent.) 

[February  28,  1922.] 

Appeal  from  a  judgment  enjoining  the  collection  of  a  gas 
service  charge;  judgment  reversed.  Memorandum  of  decision 
by  the  Appellate  Division  is  found  in  191  N.  Y.  Supp.  919. 

See  also  198  App.  Div.  973,  190  K  Y.  Supp.  229. 

Appearances:  Daniel  M.  Beach,  of  Rochester,  for  appellant; 
Charles  L.  Pierce,  of  Rochester,  for  respondent;  William  L 
Ransom  and  CoUey  E.  Williams,  both  of  New  York  City,  for 
intervener  Empire  State  Gas  &  Electric  Association;  John  P. 
O'Brien,  Corporation  Counsel,  of  New  York  City,  and  James 
A.  Donnelly,  Judson  Hyatt,  and  Harry  Hertzoff,  all  of  New 
York  City,  for  intervener  City  of  New  York;  John  Hollev 
Clark,  Jr.,  of  New  York  City,  for  intervener  Flushing  United 
Association;  James  Taylor  Lewis,  of  New  York  City,  for  inter- 
vener City  of  Yonkers ;  Charles  A.  Von  Auken,  of  New  Rochelle, 
for  intervener  City  of  New  Rochelle ;  Clinton  T.  Taylor,  of  Mt. 
Vernon,  for  intervener  City  of  Mt.  Vernon;  William  S.  Rann 
and  Ralph  K.  Robertson,  both  of  Buffalo,  for  intervener  City 
of  Buffalo. 

Cardozo,  J. :  The  Rochester  Gas  &  Electric  Corporation  peti- 
tioned the  Public  Service  Commission  for  permission  to  increase 
the  price  of  manufactured  gas.  The  Commission  made  an  order 
fixing  the  rate  at  $1.30  per  thousand  cubic  feet  of  gas  in  addi- 
tion to  a  ^'service  charge"  against  each  consumer  of  40  cents  per 
month.  The  service  charge  alone  is  the  subject  of  this  contro- 
versy. The  city  of  Rochester,  one  of  the  consumers  affected  by 
the  order,  prays  an  injunction  directed  to  the  Commission  and 
the  company.  The  submission  restricts  the  controversy  to  three 
questions : 

First.     Did  the  Public  Service  Commission  of  the  state  of 

New  York,  Second  District,  have  authority  and  jurisdiction  to 

order  or  permit  the  service  chai-ge  of  40  cents  per  consumer  per 
P.U.R.1922C. 
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Tuonth  as  provided  in  its  orders  of  July  1,  1920,  and  October 
14,  1920? 

Second.  Is  such  service  charge  unjust  and  unreasonable  or 
unjustly  discriminatory,  regardless  of  the  amount  thereof? 

Third.  Does  such  service  charge  constitute  "rent  on  a  gas 
meter"  within  the  meaning  of  §  66  of  the  Transportation  Cor- 
porations Law  (Consol.  Laws,  chap.  63),  and  is  the  charging 
And  collection  thereof  consequently  barred  by  such  section  ? 

If  these  questions  are  answered  in  favor  of  the  plaintiff,  the 
^ipulation  is  that  an  injunction  is  to  issue.  In  view  of  this 
stipulation,  we  do  not  attempt  to  consider  whether  the  remedy 
would  be  held  appropriate  if  objection  had  been  made  to  it.  We 
pass  directly  to  the  merits. 

The  expenses  of  a  gas  company  are  incurred  partly  in  manu- 
facture and  partly  in  distribution.  Its  income  must  be  adequate 
to  reimburse  it  for  the  one  outlay*  as  for  the  other.  Expenses 
of  manufacture  may  be  apportioned  among  consumers  in  pro- 
portion to  the  quantity  of  gas  consumed.  Expenses  of  distribu- 
tion in  their  division  may  follow  other  lines.  Some  remain  con- 
stant whether  consumers  are  few  or  many.  Others  increase  or 
diminish  at  a  uniform  rate  with"  the  number  of  the  patrons.  A 
service  charge  is  an  attempt  to  make  the  incidence  of  the  burden 
AS  wide  as  the  incidence  of  the  benefit.  From  all  the  items  in- 
•cludcd  in  the  cost  of  distribution  it  segregates,  and  divides  per 
capita,  those  dependent  upon  numbers^  Such  items  there  al- 
ways are.  Whenever  a  building  is  connected  with  a  main,  there 
is  expense  which  continues  while  the  connection  is  maintained. 
This  expense  will  be  the  same  though  only  a  trifling  quantity 
of  gas,  or  even  none  at  all,  is  used  by  the  householder  requiring 
the  connection.  In  the  absence  of  a  service  charge,  or  some  sim- 
ilar device,  there  is  the  benefit  of  facilities,  which  would  other- 
wise be  needless,  without  the  burden  of  contributing  to  the  cost 
of  supplying  or  maintaining  them.  The  householder  who  closes 
bis  dwelling  for  the  summer,  and  pays  nothing  in  the  interval, 
shifts  the  cost  of  maintenance  incurred  in  his  behalf  to  the  house- 
holder whose  dwelling  is  open  throughout  the  year.  The  occu- 
pant who  consumes  something,  but  not  enough  to  pay  his  share 
of  the  expense,  is  carried  by  his  neighbors  when  rates  are  in- 
creased to  compensate  for  profitless  accounts.     Sometimes  this 

F.U.R.1922C. 
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result  18  avoided  through  the  device  of  a  minimum  bill,  which 
differs  from  a  service  charge  in  this  only,  that  the  charge  is  ab- 
sorbed and  disappears  when  the  minimum  is  reached.  For  the 
man  who  does  not  take  anything,  or  less  than  the  amount  pre- 
scribed, the  two  devices  are  the  same.  Each  is  an  expedient  for 
maintaining  the  equilibrium  between  service  and  requital. 

[1]  With  this  statement  of  the  problem,  the  first  subject  of 
inquiry  will  be  the  jurisdiction  of  the  Commission.  The  argu- 
ment is  made  that  jurisdiction  is  limited  to  prescribing  the  charge 
for  gas  as  distinguished  from  the  charge  for  service.  We  find 
no  such  limitation  in  the  statute: 

"Every  gas  corporation"  is  required  to  "furnish  and  provide 
such  service,  instrumentalities  and  facilities  as  shall  be  safe  and 
adequate,  and  in  all  respects  just  and  reasonable."  Public  Serv- 
ice Commissions  Law,  §  65,  subd.  1 ;  Consol.  Law,  chap.  48. 

"All  charges  made  or  demanded  by  any  such  gas  corporation, 
.  .  .  for  gas,  ...  or  any  service  rendered  or  to  be  ren- 
dered, shall  be  just  and  reasonable  and  not  more  than  allowed 
by  law  or  by  order  of  the  Commission."    Section  65,  subd.  1. 

"Every  unjust  or  unreasonable  charge  made  or  demanded 
for  gas,  ...  or  any  such  service,  or  in  connection  therewith, 
or  in  excess  of  that  allowed  by  law  or  by  the  order  of  the  Com- 
mission is  prohibited."     Section  65,  subd.  1. 

We  are  told  that  the  plaintiff,  being  a  public  service  corpora- 
tion, is  bound  to  serve,  and  that,  since  it  is  bound  to  serve,  it 
may  not  charge  inactive  accounts  for  maintaining  facilities  for 
service.  The  conclusion  does  not  follow  from  the  premise.  The 
law  imposes  the  duty  to  establish  connections  for  the  household- 
er who  demands  them,  but  it  does  not  impose  the  duty  either  to 
install  or  to  maintain  gratuitously.  No  one  is  under  an  obliga- 
tion to  permit  connections  to  be  made  between  his  building  and 
the  mains.  If  he  demands  the  facilities  with  the  added  ex- 
pense that  follows,  he  thereby  invites  a  service,  and  must  be 
numbered  among  those  for  whom  servide  is  maintained.  The 
legislature  has  nowhere  said  that  benefit  shall  be  divorced  from 
burden.  On  the  contrary,  permission  is  expressly  given  to  as- 
sess upon  the  householder  the  entire  cost  of  installing  service 
pipes  beyond  the  street  line  (Transp.  Corp.  Law,  §  62 ;  Con- 
pol.  Laws,  chap.  63 ;  Moore  v.  Champlain  Electric  Co.  SS  App. 
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Div.  289,  85  N.  Y.  Supp.  37),  and  to  demand  a  deposit  in  ad- 
vance sufficient  to  pay  therefor. 

If  there  is  a  right  to  requii'e  payment  for  installation,  there 
must  be  a  right  to  require  payment  for  repairs.  If  there  is  a 
right  to  insist  upon  payment  in  a  lump  sum,  there  must  be  a 
right  to  distribute  the  payment  in  accordance  with  the  monthly 
average  of  cost.  Even  if  installation  were  at  the  cost  of  the 
company  alone,  this  would  not  mean  that  a  return  upon  the  cost 
would  cease  to  be  a  factor  in  the  computation  of  the  charge  for 
service.  The  burden  of  maintaining  the  agencies  of  distribu- 
tion is  to  be  apportioned  among  the  total  body  of  patrons  for 
whose  benefit  the  agencies  exist.'  No  doubt  it  is  to  be  appor- 
tioned fairly  and  reasonably.  But  if  that  requirement  is  satis- 
fied, it  is  not  a  ground  for  complaint  that  each  has  been  required 
to  contribute  his  share  of  the  expense.  A  service  charge  is  not 
something  in  addition  to  the  price  that  would  otherwise  be  fair 
and  reasonable.  It  enters  into  the  price  of  the  commodity,  not 
as  an  element  of  addition,  but  as  an  item  of  deduction.  In  the 
case  at  hand,  the  finding  is  that,  if  the  service  charge  were 
dropped,  the  price  of  gas,  now  $1.30  per  thousand  cubic  feet, 
would  become  $1.45.  The  revenues  of  the  company  are  the 
same  whether  rates  are  computed  on  the  one  basis  or  the  other. 
The  variance  is  solely  in  the  distribution  of  the  burden. 

[2]  We  pass  then  to  the  second  question,  whether  the  serv- 
ice charge  is  "unjust  and  unreasonable  or  unjustly  discrimi- 
natory, regardless  of  the  amount  thereof."  The  statute  prohib- 
its a  gas  corporation  from  charging,  demanding,  collecting,  or 
receiving  "from  any  person  or  corporation  a  greater  or  less  com- 
pensation for  gas  ...  or  for  any  service  rendered  or  to  be 
rendered  or  in  connection  therewith  ,  .  .  than  it  charges, 
demands,  collects  or  receives  from  any  other  person  or  corporar 
tion  for  doing  a  like  and  contemporaneous  service  with  respect 
thereto  under  the  same  or  substantially  similar  circumstances 
or  conditions."  Public  Service  Commissions  Law,  §  65,  subd. 
2.  Formal  equality  there  indisputably  is.  The  service  charge 
is  imposed,  not  on  some  only,  but  on  all,  and  on  all  at  the  same 
rate.  Discrimination,  if  it  exists,  must  inhere  in  remoter  inci- 
dents or  consequences.  We  start  with  the  recognition  of  the 
truth  that  perfect  equality  in  operation  as  well  as  in  form  is 
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not  to  be  attained  by  any  scheme  of  rates.    Classification  is  not 
I  forbidden,  if  founded  upon  reason,  and  not  upon  caprice  or  fa- 

vor.    There  are  those  who  think  that  a  schedule  which  does  not 
I  impose  a  service  charge  is  discriminatory,  since  it  shifts  upon 

I  some  consumers  the  burden  of  carrying  the  others.     Occasional 

I  hardships  there  will  be  with  any  plan.    It  is  a  question  largely 

of  degree.  The  argument  against  the  charge  seems  to  rest  upon 
the  assumption  that  unjust  discrimination  inheres  in  every  rate 
that  is  not  a  flat  or  uniform  rate  for  every  foot  of  gas  supplied. 
The  scale  of  charges  must  not  be  graduated,  it  is  said,  so  as  to 
adapt  the  payment  to  the  cost.  But  that  has  never  been  the  rule 
of  rate  making  for  public  service  corporations. 

Varying  charges  are  not  prohibited  always  and  everywhere, 
but  only  varying  charges  for  like  services  in  substantially  sim- 
ilar circumstances  or  conditions.  The  commuter  does  not  pay 
the  same  rate  as  the  occasional  traveler.  The  shipper  by  car- 
load is  not  charged  as  the  shipper  of  a  single  package.  Tele- 
phone rates  per  message  are  lowered  as  the  number  of  messages 
increases.  New  York  Teleph.  Co.  v.  Siegel-Cooper  Co.  202  N. 
Y.  502,  96  N.  E.  109,  36  L.RA.(KS.)  560.  Charges  for  wa- 
ter vary  with  the  quantity  consumed.  Silkman  v.  Board  of  Wa- 
ter Com'rs.  Yonkers,  152  K  Y.  327,  330,  46  K  E.  612,  37 
L.R.A.  827.  If  there  was  ever  doubt  that  rates  for  gas  are  sub- 
ject to  like  tests,  the  doubt  has  been  removed  by  recent  amend- 
ments of  the  statute: 

''Nothing  in  this  chapter  shall  be  taken  to  prohibit  a  gas  cor- 
poration or  electrical  corporation  from  establishing  classifica- 
tions of  service  based  upon  the  quantity  used,  the  time  when 
used,  the  purpose  for  which  used,  the  duration  of  use  or  upon 
any  other  reasonable  consideration,  and  providing  schedules  6i 
just  and  reasonable  graduated  rates  applicable  thereto.  No  such 
classification,  schedule,  rate  or  charge  shall  be  lawful  unless  it 
shall  be  filed  with  and  approved  by  the  Commission,  and  every 
such  classification,  rate  or  charge  shall  be  subject  to  change,  al- 
teration and  modification  by  the  Commission."  Section  65, 
subd.  5,  Public  Service  Commissions  Law,  as  amended  by  Laws 
1921,  chap.  134,  in  effect  March  30,  1921. 

''The  Commission  shall  have  power  to  require  each  gas  cor- 
poration and  electrical  corporation  to  establish  classifications  of 

P.U.R.1922C. 


Digitized  by  VjOOQ IC 


ROCHESTER  r.  ROCHESTER  GAS  A.  E.  CORP.  TOD 

service  based  upon  the  quantity  used,  the  time  when  used,  the 
purpose  for  which  used,  the  duration  of  use  and  upon  any  other 
redson^ble  consideration,  and  to  establish  in  connection  there- 
with just  and  reasonable  graduated  rates  and  chaises;  and  it 
shall  have  power,  either  upon  complaint  or  upon  its  own  motion, 
to  require  such  changes  in  such  classifications,  rates  and  charges 
as  it  shall  deteripine  to  be  just  and  reasonable.'*  Public  Service 
Commissions  Law,  §  66,  subd.  14,  as  amended  by  Laws  1921, 
chap.  134. 

With  these  provisions  in  force,  we  see  no  escape  from  the  con- 
clusion that  a  service  charge,  reasonably  computed,  and  moder- 
ate in  amount,  does  not  involve  per  se  an  illegitimate  discrim- 
ination between  classes  of  consumers.  Into  the  computation  of 
this  charge,  we  are  not  required  to  enter,  except  in  so  far  as  it 
may  be  thought  to  involve  a  rent  for  the  use  of  meters.  The 
question  propounded  to  us  in  the  submission  is  whether  such  a 
charge  is  unlawful  "regardless  of  the  amount  thereof.^'  We  do 
not  mean  to  suggest  that  the  classification  is  one  which  the  Com- 
mission must  accept  Considerations  of  advantage  are  to  be 
weighed  with  those  of  inconvenience.  The  balance  may  be  found 
to  be  in  favor  of  other  ^methods  of  graduation,  of  other  groups 
and  classes.  That  is  a  question  calling  for  the  exercise  by  the 
Commission  of  its  own  judgment  and  discretion.  The  courts 
will  not  interfere  with  the  conclusion  except  to  safeguard  the 
consumer  against  arbitrary  power.  People  ex  rel.  New  ,Tork  & 
Queens  Gas  Co.  v.  McCall,  219  N.  Y.  84,  P.U.R1917A,  553, 
113  N.  E.  795,  Ann.  Cas.  1916E,  1042,  aflii-med  in  245  TJ.  S. 
345,  P.U.R1918A,  792,  38  Sup.  Ct.  Eep.  122,  62  L.  ed.  337. 
The  business  of  rate  making  has  been  confided  by  the  legislature 
to  a  body  of  experts  with  powers  of  inquiry  and  modification  ade- 
quate to  the  task.  We  are  not  required  either  to  approve  or  to 
condemn  the  wisdom  of  the  plan  adopted.  We  are  concerned 
with  power  only. 

The  conclusion  thus  reached  is  confirmed  with  impressive 
force  by  the  judgments  of  courts  and  Commissions  in  other  ju- 
risdictions. Service  charges  have  been  sustained  by  the  courts 
of  Louisiana  and  Ehode  Island.  State  v.  Sloan,  139  La.  881, 
P.U.E.1916E,  1014,  72  So.  428;  Eivelli  v.  Providence  Gas  Co. 
(E.  L  Dec.  9,  1921)  115  Atl.  461.  They  have  been  sustained 
P.U.R.1922C. 
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by  public  utilities  boards  in  38  states.  Kinch  v.  Concord  Light 
&  P.  Co.  P.U.E.1919B,  884  (N.  H.) ;  Hartford  v.  Hartford 
City  Gaslight  Co.  P.U.R1920F,  840  (Conn.) ;  Sellersville  v. 
Highland  Gas  Co.  P.U.R.1920A,  321  (Pa.) ;  Re  Ocean  County 
Gas  Co.  P.U.R.1919B,  874  (N.  J.) ;  Ee  City  Light  &  Traction 
Co.  P.TJ.R.1918F,  938  (Mo.).  A  joint  conference  committee 
appointed  by  the  New  York  Public  Service  Commission  has 
recommended  the  adoption  either  of  service  charges  or  of  some 
analogous  expedient  in  New  York.  Such  Commissions  as  have 
disapproved  the  charge  have  put  their  rulings  upon  grounds, 
not  of  power,  but  of  expediency.  Re  Portland  Gaslight  Co. 
P.U.R.1921B,  675.  The  result  is  a  body  of  expert  opinion 
which  may  not  lightly  be  disregarded  when  classification  is  as- 
sailed as  masking  an  arbitrary  preference. 

[3]  We  reach  the  third  question,  whether  the  service  charge 
constitutes  "rent  on  a  gas  meter"  within  the  meaning  of  §  66  of 
the  Transportation  Corporations  Law  (Cons.  Laws,  chap.  63). 
This  section  is  in  substance  a  re-enactment  of  a  statute  passed 
in  1868  (Laws  1868,  chap.  253),  long  before  the  days  of  public 
service  Commissions.     In  its  present  form  it  reads  as  follows: 

"No  gaslight  corporation  in  this  state  shall  charge  or  collect 
rent  on  its  gas  meters,  either  in  a  direct  or  indirect  manner,  and 
any  person,  party,  or  corporation  violating  this  provision  shall 
be  liable  to  a  penalty  of  fifty  dollars  for  each  oflFense,  to  be  sued 
for  and  recovered  in  the  corporate  name  of  the  city  or  village 
where  the  violation  occurs,  in  any  court  having  jurisdiction,  and 
when  collected  to  be  paid  into  the  treasury  of  such  city  or  village 
and  to  constitute  a  part  of  the  contingent  or  general  fund  there- 
of." 

The  objection  that  this  statute  has  been  violated  would  not, 
if  it  were  sustained,  affect  the  service  charge  as  a  whole.  At 
the  utmost  it  would  require  a  reduction  slight  in  extent  and 
easily  computed. 

In  estimating  the  expenses  of  the  business  chargeable  to  the 
cost  of  service,  the  Commission  has  included  the  cost  of  install- 
ing meters  (part  of  an  item  of  $17,683)  and  the  cost  of  repair- 
ing them  ($21,925).  The  gas  company  wished  to  add  a  return 
of  8  per  cent  on  its  investment  in  the  meters,  and  also  a  sum 
BufEcient  to  repair  the  yearly  depreciation ;  but  these  items  were 
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excluded.  No  other  item  has  any  relation  to  meters,  except  one 
which  includes  the  cost  of  reading  them,  and  which  is  obvious- 
ly a  payment  not  for  a  thing,  but  for  a  service.  The  aggr^ate 
of  all  the  items  entering  into  the  computation  of  the  charge  is 
$373,794,  which  has  been  divided  by  80,000,  the  number  of  sub- 
scribers, in  order  to  arrive  at  the  per  capita  apportionment. 

We  find  no  charge  for  rent  within  the  meaning  of  the  statute. 
'Tlent"  is  the  periodic  return  for  the  privilege  of  use.  Selig- 
man,  Principles  of  Economics,  pp.  205,  206,  cf.,  with  reference 
to  the  varying  uses  of  the  term,  2  Taussig,  Principles  of  Eco- 
nomics, pp.  63,  124.  The  rental  value  of  a  machine  when  cap- 
italized for  a  term  which  varies  with  durability  of  use  is  equal 
to  the  capital  value  of  the  prica  Seligman,  supra,  p.  874. 
There  may,  of  course,  be  rents  that  will  not  yield  a  profit,  i.  e., 
a  surplus  over  expenses  for  the  subject-matter  may  be  incapable 
of  earning  an  adequate  return^  If  one  the  less,  profit  within  the 
limit  of  capacity  is  typically  and  normally  the  end  and  aim  of 
the  exaction.  "The  usual  rule  is  that  the  rent  of  anything  shall 
be  somewhat  in  proportion  to  its  cost  or  valua"  Hiscock,  J., 
in  Buffalo  v.  Buffalo  Gas  Co.  81  App.  Div.  505,  507,  80  N.  Y. 
Supp.  1093,  1095.  This  thought  is  refiected  in  the  ancient  defi- 
nitions: 

"Rent"  is  "a  certain  profit  issuing  yearly  out  of  lands  and 
tenements  corporeal."  Payn  v.  Beal,  4  Denio,  405,  412,  citing 
2  Blackstone,  Conmi.  41. 

"It  must  be  a  profit;  yet  there  is  no  occasion  for  it  to  be,  as  it 
usually  is,  a  sum  of  money;  for  spurs,  capons,  horses,  com  and 
other  matters  may  be  rendered,  and  frequently  are  rendered  by 
way  of  rent."    Blackstone,  supra. 

We  do  not  say  that  a  charge,  however  small,  may  not  be  rent 
within  the  statute  if  imposed  with  that  intention  and  under  an 
agreement  that  it  shall  be  so  regarded.  The  measure  of  the 
charge  and  the  mode  of  computation  are  none  the  loss  relevant 
considerations  when  the  question  is  whether  a  burden  imposed 
under  another  name  and  ostensibly  for  a  different  purpose  is 
merely  rent  in  disguise.  The  legislature,  in  forbidding  rents, 
must  be  presumed  to  have  had  in  view  the  typical  and  normal. 
Here  the  burden  of  the  consumer,  so  far  as  affected  by  the 
meters,  is  limited  to  the  cost  of  installation  and  repair.     The 
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charge  is  not  intended  as  an  equivalent  for  the  value  of  the  use. 
It  is  compensation  for  expenses  that  must  be  incurred  to  put 
the  meters  in  such  a  condition  that  the  use  may  be  enjoyed.  True 
it  is  that  the  individual  must  pay  his  monthly  quota  though  his 
own  meter  has  been  neither  changed  nor  repaired  during  the 
month,  just  as  he  must  pay  his  quota  for  the  maintenance  of 
service  pipes  and  their  accessories  though  his  own  may  have  re- 
mained intact.  In  the  long  run,  however,  and  on  the  average, 
what  he  pays  is  counterbalanced  by  what  he  receives.  If  he 
must  contribute  to  a  fund  to  preserve  the  distributing  agencies 
for  others,  they  must  contribute  on  their  part  to  preserve  like 
agencies  for  him. 

We  think  it  would  be  a  strained  and  forced  construction  that 
would  find  in  the  distribution  of  such  expenses  among  the  entire 
body  of  consumers  the  quality  of  rent.  Such  license  of  construc- 
tion is  surely  not  permissible  to  extend  to  doubtful  situations 
the  prohibitions  of  a  penal  statute.  United  States  v.  Wiltberg- 
er,  5  Wheat.  76,  5  L.  ed.  37 ;  United  States  v.  Bathgate,  246  TJ. 
S.  220,  38  Sup.  Ct.  Rep.  269,  62  L.  ed.  676 ;  Burks  v.  Bosso, 
180  K  Y.  341,  344,  73  K  E.  68,  105  Am.  St.  Rep.  762.  The 
bailee  of  a  machine  or  the  occupant  of  a  dwelling  does  not  pay 
rent  for  the  use  when  he  repairs  at  his  own  expense.  Bien  v. 
Eixby,  18  Misc.  415,  418,  41  N.  Y.  Supp.  433.  His  position 
is  not  different  when  he  promises  reimbursements  for  repairs 
made  in  the  first  instance  out  of  the  pocket  of  the  owner.  Rent 
is  not  to  be  collected  '^either  in  a  direct  or  indirect  manner" 
(Transp.  Corp.  Law,  §  66),  but  the  prohibition  must  be  kept 
within  the  limits  of  common  speech  and  understanding.  Give 
the  words  their  uttermost  extension,  and  a  gas  corporation  would 
be  unable  to  include  its  meters  or  the  cost  of  upkeep  in  reckon- 
ing the  price  of  gas,  since  a  substitute  for  rent  might  be  found 
in  an  increase  of  the  price.  Such  an  extension  would  jinvolve 
a  conflict,  if  not  with  constitutional  rights,  at  all  events  with 
r)thor  statutes  which  assure  a  reasonable  and  fair  return.  Pub- 
lic Service  Commission  Law,  §  72.  Some  restraint  there  must 
be  upon  apparent  generality.  'No  one  would  be  willing  to  say 
that  money  paid  to  keep  the  service  pipes  in  repair  should  be 
classified  as  rent,  direct  or  indirect  Payments  made  to  pre- 
serve other  appliances  or  facilities  do  not  stand  upon  a  different 
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baria.  As  long  as  the  aggregate  contributions  do  not  exceed  the 
aggi'egate  expense,  the  character  of  the  payments  is  not  affected 
by  their  per  capita  division.  A.  does  not  pay  rent  for  the  use 
of  his  facilities  because  required  to  contribute  to  the  cost  of 
maintaining  B's.  B.  does  not  pay  rent  for  the  use  of  his  be- 
cause required  to  contribute  to  the  cost  of  maintaining  A's.  The 
method  of  apportionment  is,  indeed,  a  circumstance  to  be  con- 
sidered in  determining  whether  the  charge  is  reasonable  and  fair. 
Division  must  follow  lines  that  will  lead,  at  least  upon  the 
average,  to  resxdts  of  equality  and  justice.  If  such  an  average 
is  attained,  division  pro  rata  will  not  turn  a  payment  for  a 
service  into  a  payment  for  a  thing.  The  company's  books, 
kept  under  the  supervision  of  the  Commission,  and  subject  to 
continuing  inspection  (Public  Service  Commission  Law,  §  66, 
subds.  4  and  9),  show,  month  by  month,  the  expenses  of  its 
business.  If  it  shall  hereafter  appear  that  the  expenses  as  al- 
lowed by  the  Commission  are  too  high,  a  different  question  will 
be  before  us.  We  do  not  now  determine  whether  a  service  charge, 
in  so  far  as  it  is  affected  by  the  maintenance  of  meters,  may  in- 
clude an  element  of  profit.  We  are  satisfied  that  it  is  not  rent, 
within  any  fair  construction  of  a  penal  statute,  when  profit  is 
excluded. 

A  final  consideration  remains  to  be  noted.  The  query  was 
propounded  in  the  court  below:  What  would  happen  to  the 
consumer  in  the  event  that  payment  was  not  made?  The  court 
answered  the  query  by  saying  that  the  meter  would  be  removed. 
This  was  thought  to  prove  that  the  charge  must  be  regarded  as 
equivalent  to  rent,  even  though  it  omitted  the  cost  of  installa- 
tion and  repair.  Such  an  argument  proves  too  much.  If  the 
price  of  gas  is  not  paid,  there  will  be  the  same  result.  The 
meter  is  removed  whenever  the  customer  is  in  default.  Transp. 
Corp.  Law,  §  66.  If  the  right  to  remove  is  the  concomitant  of 
rent  and  nothing  else,  the  company  makes  a  charge  for  rent  when 
it  makes  a  charge  for  anything. 

The  judgment  should  be  reversed,  and  judgment  directed  in 
favor  of  the  defendant,  with  costs  in  both  courts. 

Pound,  J.  (dissenting) :    I  think  that  the  service  charge  as 

described  herein  in  the  prevailing  opinion  is  discriminatory  and 

an  indirect  method  of  collecting  rent  for  meters.    The  fact  that 
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all  are  charged  alike  for  widely  different  degrees  of  service 
creates  the  discrimination.  A  uniform  compensation  for  serv- 
ice is  provided  when  the  service  to  consumers  is  unequal.  The 
payment  is  distributed  pro  rata  among  the  consumers  and  so 
bears  no  relation  to  the  actual  value  of  the  services  rendered. 
It  is  an  arbitrary  imposition  in  addition  to  the  charge  for  gas 
consumed.  A  consumer  to  whom  no  service  is  rendered,  for 
whom  no  installation  or  repair  work  is  done,  except  nominal 
services  for  reading  meters,  sending  out  bills,  and  the  like,  ready 
and  able  to  pay  for  all  gas  consumed  and  all  services  actually 
rendered  to  him,  may  be  deprived  of  his  supply  of  gas  if  he  re- 
fuses to  pay  the  service  charge.  If  he  uses  no  gas,  he  certainly 
requires  little  or  no  service;  if  he  uses  much  gas  and  requires 
no  service,  the  charge  is  the  same  as  for  him  who  has  much 
service. 

Again,  what  is  this  charge  but  an  indirect  charge  for  rent  of 
a  meter  within  the  meaning  of  §  66  of  the  Transportation  Cor- 
porations Law?  It  is  not  economic  rent,  but  it  is  neither  a 
.commodity  charge  nor  a  charge  for  services  actually  rendered. 
It  is  a  uniform  charge  for  the  privilege  of  having  the  gas  pass 
through  the  meter.  If  it  is  not  rent,  it  is  what  rent  would  be 
and  the  equivalent  of  rent.  It  is  a  flat  charge  for  the  privilege 
of  using  gas  as  distinguished  from  actual  services  rendered  or 
gas  consumed, 

I  dissent 

'  Hiscock,  0.  J.,  and  McLaughlin,  Crane,  and  Andrews,  JJ., 
concur  with  Cardozo,  J. 

Pound,  J.,  reads  dissenting  memorandum,  with  whom  Hogan, 
J.,  concurs. 

Judgments  reversed,  etc 

Note. — In  North  Hempstead  v.  Public  Service  Corp.  (1921)  191 
N.  Y.  Supp.  394,  the  New  York  supreme  court,  appellate  division, 
second  department  aflSrmed  an  order  of  the  supreme  court,  special 
term,  Nassau  County  (1921)  190  N.  Y.  Supp.  794,  denying  a 
motion  for  an  injunction  against  the  collection  of  a  gas  service 
charge,  it  being  held  that  the  Public  Service  Commission  did  not 
exceed  its  powers  in  fixing  such  a  charge.  In  Bochester  v.  Bochester 
Gas  &  E.  Corp.  (1921)  190  N.  Y.  Supp.  229,  the  supreme  court, 
appellate  division,  third  department  dismissed  on  jurisdictional 
P.U.R.1922C. 
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grounds,  a  submission  of  the  question  whether  the  Public  Service 
Commission  had  power  to  impose  a  service  charge. 


KOBTH  DAKOTA  BOARD  OF  RAHiROAD  OOMMISSIONBBS. 

BE  DAKOTA  UTILITIES  COMPANY. 
[Cases  Nos.  1519  &  1-394.] 

DmpreciaUon  —  Electricity  «  Amount. 

1.  Annual  depreciation  amounting  to  4  per  cent  of  the  depreciable 
property  of  an  electric  company  was  allowed  in  a  rate  case. 

Jtetum  «  Operating  expenses  «  Electricity  «  Loss  in  distrihution  «- 
Coal  consumption. 

2.  Coal  consumption  by  an  electric  utility  amounting  to  18  pounds 
for  kilowatt  generated,  and  23  pounds  per  kilowatt  sold,  there  be- 
ing A  distribution  loss  in  excess  of  20  per  cent,  was  held  to  be  much 
in  excess  of  what  should  be  necessary  in  an  efficiently  operated  plant. 

Btftum  «-  Operating  expenses  «  Comparison. 

8.  Consideration  must  be  given  to  the  cost  of  producing  public 
utility  service  as  compared  to  other  utilities  operating  under  similar 
conditions,  although  each  case  must  be  decided  separately  and  upon 
its  owii  merits, 
Retufpt  «  BeaaonaJbleness  «  Efficiency  of  management  —  Bate  of 
return. 

4.  An  electric  utility  was  allowed  only  6  per  cent  return  on  the 
ground  that  it  was  imeconomically  operated. 

[February  24,  1922.] 

Application  for  authority  to  continue  in  effect  present  tem- 
porary electric  rates;  new  rate  schedule  authorized.  j 

MilhoUan,  Commissioner:  On  November  28,  1921,  the  Da- 
kota Utilities  Company  filed  an  application  with  the  Commis- 
sion, asking  for  authority  to  continue  the  rates  for  a  further 
period  of  one  year.  The  application  was  supported  by  state- 
ments showing  the  results  of  operations  of  the  company  for  the 
year  1920,  and  for  ten  months  of  v  1921,  ending  with  October 
Slst.  The  city  of  LaMoure  was  served  with  a  copy  of  the  ap- 
plication, and  request  was  made  that  the  Commission  enter  into 
a  further  investigation.  Accordingly  the  matter  was  set  for 
hearing  at  LaMoure,  December  16,  1921.  Carl  J,  Johnson, 
Manager,  appeared  on  behalf  of  the  utility.  The  city  was  rep- 
P.U.R.1922C. 
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resented  by  W.  J.  Hughes,  City  Attorney,  Paul  Adams,  Mayor, 
and  C.  C.  Crum,  Alderman. 

The  que&tion  of  valuation  is  not  an  issue  in  this  proceeding, 
tho  Commission  having  previously  appraised  the  property  of 
the  company  and  fixed  a  valuation.  The  only  question  for  the 
Commission  to  determine  is  whether  or  not  the  present  oper- 
ating conditions  justify  a  continuance  of  the  present  rates. 

Operations. 

Carl  J.  Johnson,  manager  of  the  Dakota  Utilities  Company, 
filed  an  exhibit  showing  the  operating  revenues  and  expenses 
for  the  twelve-month  period  ended  October  1,  1921.  The  reve- 
nues for  this  period  are  shown  to  be  $20,369.99,  and  the  total 
expenses  for  the  same  period  were  $21,779.86.  Mr.  Johnson 
lias  included  in  the  operating  expenses  depreciation  and  an  8 
per  cent  return  on  the  investment,  showing  that  the  company 
failed  to  earn  a  return  of  8  per  cent  by  $1,409.87. 

Mr.  Johnson  also  filed  a  profit  and  loss  statement  for  the 
months  from  January  1,  1921,  to  October  1,  1921,  inclusive. 
The  following  table  shows  the  result  of  operations  for  this  period 
as  shown  by  the  exhibit: 

Profit  and  Loss  Statement. 
January  1,  1921,  to  Octol>er  1,  1921. 

Total  Revenues    $14,191.91 

Expenses : 

Fuel     $5,730.99 

Lubrication    ^       350.00 

Insurance    261.81 

Salaries     3,685.61 

Expenses  and  maintenance   1,413.61 

Taxes     827.43  $12,279.45 

$1,912.46 

The  above  table  shows  that  there  was  available  for  deprecia- 
tion and  return  the  sum  of  $1,912.46  for  tho  nine-month  period. 
Allowing  4  per  cent  for  depreciation,  which  the  Commission 
finds  reasonable,  the  company  would  have  available  for  return 
only  $766.26. 

If  the  figures  contained  in  the  above  taljle  and  in  other  ex- 
hibits filed  by  the  petitioner  could  be  taken  as  an  estimate  for 
operating  revenues  and  expenses  for  the  year  1922,  unquestion- 
ably the  present  schedule  of  rates  should  be  continued.  How- 
ever, the  statements  for  1921  show  a  decided  improvement  over 
P.U.R.1922C. 
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those  of  1920,  and  the  Commission  is  of  the  opinion  that  the 
results  of  operations  for  the  year  1922  will  reflect  a  marked 
improvement  over  those  of  former  years  due  to  reductions  in  the 
cost  of  fuel  and  other  supplies,  and  an  increase  in  operating 
revenues. 

At  the  conclusion  of  the  hearing,  the  oflScials  of  the  city  of 
LaMoure  expressed  a  desire  to  have  a  complete  audit  made  of 
the  books  of  the  company,  and  joined  with  the  Commission  in 
engaging  the  services  of  a  special  accountant.  The  accountant 
made  a  thorough  analysis  of  the  operating  account,  maintenance 
account,  and  general  account,  and  reports  that  there  is  not  in- 
cluded in  these  accounts  any  improper  charges.  The  following 
table  contains  a  profit  and  loss  statement  as  shown  by  the  books 
of  the  company  for  the  year  ended  December  31,  1921. 

Revenues, 

Commercial   Lighting     59624  K.  W $11,707.32 

Power                                 48988  K.  VV 5,083.25 

Stoves                                18083  K.  W 1,254.31 

Street   lights                    16850  K.  W 1,805.50 

Steam  >eat    1,053.76 

Merchandise  ssles    (Net)    459.36 

Total  Revenues    $21,363.49 

Expenses. 

Fuel  and  oil  $8,761.84 

'  Insurance 359.07 

Operating    2,857.68                ' 

Superintendent  and  secretary   2,700.00 

Maintenance    1,072.91 

Taxes    1,598.56 

General  expenses  1,121.79 

Total  Expenses    18,481.85 

Available  for  depreciation  and  return  on  investment ; ... .     $2,891.64 

The  accountant  has  also  prepared  a  statement  showing  the 
estimated  results  of  operations  for  the  year  ended  December 
31,  1922,  which  is  shown  in  the  following  table: 

Revenues. 

Light,  power  and  stove   $20,842.90 

Steam   heat   1,063.76 

Merchandise  sales    (Net)    1,374.54 

Total  Revenue  , $23,271.10 

P.UJL1922a 
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Expenses. 

Fuel    $8,411.79 

Oil    464.57 

Insurance    359.07 

Operating    2,857.68 

Superintendent  and  secretary  2,700.00 

Maintenance     1,508.56 

General  expense   1,121.79 

Total  Expense   $18,586.37 

Available  for  depreciation  and  return  on  investment $4,684.82 

[1]  The  total  value  of  the  property  of  the  Dakota  Utilities 
Company  at  LaMoure,  used  and  useful  in  rendering  service, 
was  found  to  be  $38,241.  To  this  should  be  added  the  sum  of 
$1,300,  which  amount  is  found  to  be  required  for  working  cash 
capital.  This  gives  a  total  figure  for  rate-making  purposes  of 
$39,541.  If  a  return  of  8  per  cent  was  allowed  upon  the  in- 
vestment, the  company  would  be  entitled  to  earn  $3,163.18,  to 
which  should  be  added  the  sum  of  $1,507.64,  which  is  4  per  cent 
of  the  depreciable  property  of  the  company  to  be  set  aside  as  a 
reserve  against  depreciation. 

[2]  The  investigation  discloses  the  fact  that  the  coal  con- 
sumption for  the  past  year  was  18  pounds  per  kilowatt  gen- 
erated, and  23  pounds  per  kilowatt  sold,  there  being  a  distribu- 
tion loss  in  excess  of  20  per  cent.  Comparing  this  with  the  op- 
eration of  other  electric  utilities  in  the  state,  we  find  that  the 
coal  consumption  is  much  in  excess  of  what  should  be  necessary 
in  an  efficiently  operated  plant. 

[3]  The  electric  rates  in  LaMoure  are  higher  than  in  other 
North  Dakota  cities  similarly  situated  and  having  the  same  pop- 
ulation. While  the  Commission  has  held  that  ea'ch  case  must 
be  decided  separately  and  upon  its  own  merits,  consideration 
must  be  given  to  the  cost  of  producing  the  service  as  compared 
to  other  utilities  operating  under  similar  conditions.  As  illus- 
trative of  this,  there  is  no  apparent  reason  why  labor  costs  in 
LaMoure  should  be  materially  different  from  those  in  other 
North  Dakota  cities,  and  the  cost  of  fuel  should  be  practically 
the  same  after  considering  freiglit  differentials.  There  must, 
therefore,  be  a  good  and  sufficient  reason  why  the  rates  in  La- 
Moure should  be  greater  than  in  other  cities. 

An  analysis  of  the  evidence  in  the  records  made  in  the  course 
of  this  investigation  indicates  that  the  plant  at  LaMoure  is 
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larger  than  the  needs  require.  This  is  evidenced  by  the  fact 
that  the  company  contemplates  furnishing  service  to  other  near- 
by towns  without  the  addition  of  larger  units.  The  coal  con- 
sumption per  kilowatt  hour  generated  and  sold  is  greater  than 
it  should  be.  Labor  costs  are  somewhat  in  excess  of  what  they 
should  be.  ,The  public  should  not  be  penalized  because  of  these 
conditions. 

[4]  The  Commission  does  not  believe  that  a  utility  that  is 
nneconomically  operated  is  entitled  to  earn  as  large  a  rate  of 
return  upon  its  investment  as  one  which  is  economically  and 
efficiently  operated.  This  Commission  has  previously  held  that 
a  reasonable  rate  of  return  varies  with  conditions  under  which 
a  property  is  operated.  Courts  have  so  held.  In  the  case  of 
Duluth  Street  R.  Co.  v.  Eailroad  Commission  of  Wisconsin,  161 
Wis.  245,  P.ir.R.1915D,  192,  152  K  W.  887,  Judge  Barnes 
said:  "The  amount  of  this  return  should  be  governed  to  some 
extent  by  the  character  of  the  management.  A  company  that 
is  on  the  alert  to  practice  economies  should  have  some  part  of 
the  saving,  else  there  would  be  no  inducement  to  reduce  the  cost 
of  service."  If  the  Commission  allows  the  same  rate  of  return 
to  a  company  which  is  economically  and  efficiently  operated  as 
it  does  to  one  which  is  nneconomically  operated,  we  would  be 
placing  a  premium  upon  the  latter^  and  there  would  be  no  in- 
ducement to  practice  economy. 

The  Commission  is  of  the  opinion  that  a  slight  reduction  should 
be  made  in  the  general  lighting  and  power  rates,  and  that  this 
will  result  in  a  corresponding  increase  in  the  amount  of  energy 
consumed.  This  is  based  upon  our  experience  in  numerous  rate 
cases  decided  during  the  past  year. 

The  Commission  having  carefully  considered  the  testimony 
in  this  case,  the  representations  made  and  the  arguments  ad- 
duced, and  being  fully  advised  in  the  premises,  is  of  the  opinion 
and  finds  that  the  reasonable  rates  of  the  Dakota  Utilities  Com- 
pany at  LaMoure  for  electricity  are  the  rates  which  appear  in 
the  order  hereto  attached,  which  rates  will  produce  a  6  per  cent 
return  upon  the  property  of  the  company,  and  provide  for  a 
fund  against  depreciation.  The  rates  established  in  the  order 
to  follow  will  become  effective  with  the  readings  for  the  month 
of  March,  1922,  and  remain  in  effect  until  December  31,  1922. 
P.U.R.1922C. 
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Should  it  be  deemed  necessary  to  continue  them  beyond  this 
date,  the  Commission  will  enter  such  further  order  as  may  be 
necessary.  During  this  period  the  Commission  will  require  the 
company  to  render  monthly  reports  showing  operating  revenues 
and  expenses  under  the  rates  herein  established,  the  Commis- 
sion expressly  reserving  the  right  to  enter  upon  a  further  inves- 
tigation and  issue  such  further  orders  as  may  be  justified  by  the 
showing  presented  by  such  statements. 

An  appropriate  order  will  be  entered. 

Frank  MilhoUan,  President,  C.  W.  McDoimell,  Coimnifisioner, 
W.  H.  Stutsman,  Commissioner. 


OREGON  PUBIilC  SERVICB  COMMISSION. 

BE  MOLALLA  ELECTRIC  COMPANY. 

[U-F-361.] 

CITY  OF  CANBY 

V. 

MOLALLA  ELECTRIC  COMPANY. 
[U-F-353.] 

BE  MOLALLA  ELECTRIC  COMPANY. 

[U-F-364.] 
[P.  S.  C.  Or.  Order  No.  807.] 

C<nnmission8  «  Jurisdiction  —  Equity  powers  —  Con:t7racts. 

1.  A  Commission  cannot  undertake  to  function  as  a  court  of 
equity  and  has  no  jurisdiction  over  a  controversy  concerning  a  con- 
i^ract  between  an  electric  utility  and  a  municipality  relating  to  the 
ownership  of  street  lighting  equipment. 

Valuation  —  Historical  cost  as  reflecting  actual  investment  —  Unit 
costs. 

2.  An  estimated  cost  of  historical  reproduction  not  based  upon 
present  day  prices  but  representing  the  average  cost  of  material 
and  labor  for  the  particular  year  in  which  each  unit  entering  into 
the  construction  of  the  property  was  installed,  using  original  costs 
as  far  as  the  records  are  available,  reflects  closely  the  actual  invest- 
ment, and  is  an  important  factor  in  fixing  a  valuation  for  rate-making 
purposes. 
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TaluatUni  «  Braperty  not  used  and  useful  —  Depreciation  —  E%H^ 
denoe. 

3.  A  public  utility  should  not  be  allowed,  as  part  of  its  rate 
base,  the  value  of  property  no  longer  used  and  useful  unless  it  is 
shown  that  the  investors  have  not  been  repaid  out  of  subsequent 
earnings,  but  if  the  company's  depreciation  allowance  has  been  in- 
adequate to  cover  such  cost,  this  fact  should  be  specifically  presented 
for  the  purpose  of  securing  a  special  depreciation  allowance  sufficient 
to  amortize  over  a  period  of  years  any  portion  of  this  investment  for 
which  the  company  has  not  been  reimbursed  and  which  it  has  abandoned 
in  ihe  interest  of  economy. 

Valuation  —  Development  cost  —  Electric  utility, 

4.  The  fact  that  electric  property  involved  in  a  valuation  pro- 
ceeding was  not  dissimilar  to  other  electric  utilities  in  respect  to 
development  cost  was  taken  into  consideration  in  fixing  the  rate  base 
although  no  specific  evidence  as  to  this  cost  had  been  presented. 

ValtuUion.^  Working  capital  —  Electric  company  «  Materials  and 
mipplies, 

5.  An  electric  utility  should  be  allowed,  as  part  of  its  rate  base, 
an  amount  for  working  capital,  the  exact  amount  varying  with  dif- 
ferent utilities,  depending  upon  the  amount  of  materials  and  supplies 
carried  in  the  stores  account  and  the  size  of  the  minimum  cash  balance 
necessary  to  be  carried  in  the  bank  to  meet  payrolls  and  open  ac- 
counts. 

Service  —  Electricity  «  Sural  lines  ^  IHity  of  utility. 

6.  An  electric  utility  should  furnish  adequate  service  conforming 
with  prescribed  rules  governing  the  standards  of  quality,  pressure, 
voltage,  and  other  service  conditions  in  order  to  minimize  high  lamp 
maintenance  on  rural  lines  resulting  from  line  disturbance. 

Hates  «  Reasonableness  —  Value  of  service. 

7.  Rural  electric  rates  must  not  exceed  the  value  of  the  service 
or  be  so  high  that  present  consumers  will  be  forced  to  discontinue  or 
materially  curtail  the  service. 

Accounting  —  Uniform  classification  —  Electric  utility. 

8.  An  electric  utility  should  set  up  its  accounts  in  accordance 
with  the  ''uniform  classification  of  accounts  for  electric  utilities." 

Depreciatioti  —  Reserve  —  Interest  ^  Accounting. 

9.  A  depreciation  allowance  should  be  charged  to  operating  ex- 
penses and  concurrently  credited  to  the  depreciation  reserve;  there 
should  be  concurrently  withdrawn  from  cash  or  equivalent  source  and 
placed  in  the  depreciation  fund,  an  amoimt  equal  to  the  net  monthly 
credit  to  the  reserve;  final  withdrawals  from  this  fund  for  replace- 
ments should  be  made  only  in  the  amount  of  the  actual  accrual  upon 
plant  retired,  all  other  withdrawals  being  considered  as  loans  from  the 
fund  and  interest  thereon  should  be  paid  to  the  fund  in  such  amount 
that  the  total  interest  increments  to  the  fund  should  not  equal  loss 
than  4  per  cent  per  annum  upon  all  moneys  in  the  fund  not  per- 
manently withdrawn. 
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Rates  «  Beaaondbleness  «  Comparisons  —  Electricity, 

10.  A  comparison  of  the  rates  charged  by  an  electric  utility  operat- 
ing in  a  city  with  the  rates  of  another  utility  operated  only  in  a 
sparsely  settled  community  leads  to  fallacious  conclusiona  as  to 
reasonableness. 

[February  17,  1922.] 

Ikvestioation  of  electric  rates  and  complaint  and  applica- 
tion protesting  the  discontinuance  of  electric  service  for  street 
lighting;  new  rate  schedule  authorized  and  complaint  regard- 
ing street  lighting  dismissed  for  want  of  jurisdiction. 

Appearances :  Chester  G.  Murphy,  Attorney  for  Molalla  Elec- 
tric Company;  G.  A.  Ehlen,  Mayor,  G.  R.  Watt,  Attorney  for 
City  of  Aurora;  Philip  Hammond,  Attorney  for  City  of  Canby. 

By  the  Commission:  The  Molalla  Electric  Company,  here- 
inafter referred  to  as  the  Company,  is  a  corporation,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ore- 
gon, and  is  engaged  as  a  public  utility  in  the  ownership,  man- 
agement, control,  and  operation  of  a  system  of  distribution 
lines  for  the  furnishing  of  electric  service  in  the  cities  of  Aurora, 
Butteville,  Donald,  Fargo,  and  Hubbard,  Marion  county;  Bar- 
low, Canby,  and  Wilson ville  of  Clackamas  county,  and  adjacent 
territory ;  all  in  the  state  of  Oregon. 

On  the  31st  day  of  May,  1921,  effective  July  1,  1921,  there 
was  filed  with  this  Commission,  by  the  Company,  a  schedule  of 
rates  designated  as  P.  S.  C.  Or.  No.  3,  which  contained  rates, 
rules,  and  regulations  for  electric  service  in  the  various  com- 
munities and  districts  served  by  it,  and  which  canceled  and 
superseded  all  previously  existing  schedules  filed  by  said  com- 
pany. 

The  rate  schedules,  as  filed,  automatically  became  effective 
under  chapter  219  of  the  General  Laws  of  Oregon,  1921. 

Protests  having  later  been  made  by  various  users  of  service 
in  the  several  cities  affected  thereby,  the  Commission,  upon  its 
own  motion,  entered  upon  an  investigation  into  the  reasonable- 
ness of  the  rates,  practices,  and  regulations  contained  therein. 

The  consolidated  cases  having  been  fully  heard,  testimony  of 
witnesses  taken  by  a  reporter,  and  briefs  fully  submitted  by 
counsel,  the  matter  is  now  ready  for  determination. 
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Statemeni. 

Case  U-F  S6S. 

Case  U-F-353  is  a  complaint  and  application  filed  on  March 
19,  1921,  by  the  city  of  Canby,  protesting  the  discontinuance  of 
electric  service  for  street  lighting  in  said  city  by  the  Molalla 
Electric  Company. 

The  Commission,  under  date  of  March  19,  1921,  issued  an 
order  for  the  immediate  resumption  of  this  service  and  further 
ordered  the  Company  to  continue  such  service  as  necessary  until 
the  application  of  the  Molalla  Electric  Company  for  authority 
to  increase  its  electric  rates  be  heard. 

[1]  On  April  19,  1921,  the  said  parties  entered  into  a  stipu- 
lation concerning  the  ownership  of  all  street  lighting  equipment 
and  its  appurtenances  in  the  city  of  Canby,  and  filed  same  with 
the  Commission. 

The  respective  parties,  being  dissatisfied  with  the  agreement, 
have  again  appealed  to  the  Commission  for  a  decision  in  the 
matter. 

The  Commission  cannot  undertake  to  function  as  a  court  of 
equity,  and  must,  therefore,  set  aside  such  matter  as  being  be- 
yond its  jurisdiction. 

History  of  the  utility. 

The  original  plant  was  established  in  the  year  1910  by  a  cer- 
tain number  of  persons  desiring  service,  and  while  the  records  in 
the  case  indicate  various  transactions  as  to  ownership,  nothing 
of  a  determinable  nature  is  available  to  identify  a  particular 
transfer  prior  to  the  year  1917  when  the  present  owners  came 
into  possession  of  the  property  through  purchase  from  Miles 
C.  Moore. 

The  property  owned  by  the  Molalla  Electric  Company,  at  the 
time  of  acquisition,  consisted  principally  of  a  hydro-electric 
generating  station  with  power  site,  dam,  and  hydraulic  works 
on  the  Molalla  river  near  the  city  of  Canby,  and  a  system  of 
transmission  and  distribution  lines  necessary  for  the  supplying 
of  electric  energy  for  lighting  and  power  purposes  in  the  various 
districts  served. 

Prior  to  July  22,  1920,  the  hydro-electric  generating  station 
on  the  Molalla  river  was  used  exclusively  in  producing  the  elec- 
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trie  energy  necessary  for  the  service  demands  of  thje  company's 
patrons,  and  was  a  source  of  more  or  less  constant  complaint  to 
the  Commission,  owing  to  inadequate  service.     As  a  result  of  j 

the  many  complaints,  it  was  necessary  to  abandon  the  old  plant,  { 

as  the  facilities  were  found  deficient  in  meeting  the  ever  increas-  J 

ing  demands  of  the  public,  owing  to  the  type  of  generating  units  i 

installed  and  the  limited  amount  of  power  available,  together  j 

with  the  deterioration  in  the  various  hydraulic  structures  that 
go  to  make  up  such  power  development. 

Many  patrons  having  been  insistent  in  their  demands  for  ade- 
quate and  satisfactory  service,  a  transmission  line  was  built  be- 
tween the  cities  of  Hubbard  and  Woodburn,  at  which  latter  point 
a  physical  connection  was  made  with  a  transmission  line  tieing 
in  with  the  various  generating  plants  of  the  Portland  Railway, 
Light  &  Power  Company. 

This  hydraulic  property  has  been  nonoperative  since  July  22, 
1920,  and  all  electric  energy  supplied  to  the  several  towns  and 
adjacent  territory  has  been  purchased  under  contract  with  the 
Portland  Railway,  Light  &  Power  Company. 

VaiuatioTu 

Valuation  proceedings  have  been  conducted  in  connection  with 
and  as  a  part  of  this  case. 

Very  little  information  can  be  derived  from  the  Company's 
records  to  indicate  the  original  investment  in  the  Company's 
property  now  in  service.  The  data  included  in  the  annual  re- 
ports submitted  to  the  Commission  are  practically  valueless 
in  so  far  as  information  on  investment  is  concerned. 

[2]  The  Commission's  engineering  staff  submitted  an  apprais- 
al of  the  Company's  property  as  of  October  15,  1921,  which  pur- 
ports to  show  the  original  or  historical  reproduction  cost  of  the 
property,  excluding  the  hydraulic  works  and  power  plant. 

The  cost  of  historical  reproduction  was  not  based  upon  present 
day  prices,  but  represents  the  average  cost  of  material  and  labor 
for  the  particular  year  in  which  each  unit  entering  into  the  con- 
struction of  the  property  was  installed.  The  Commission's  en- 
gineer used  original  costs  so  far  as  the  Company's  records  were 
available.  There  can  be  little  doubt  but  that  cost  units  derived 
in  such  manner  reflect  closely  the  actual  investment  to  date  of 
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the  present  property,  and  is  an  important  factor  in  fixing  a  valu- 
ation for  rate-piaking  purposes. 

The  appraisal  and  resulting  valuation  do  not  include  any  prop- 
erty, the  ownership  of  which  was  in  question  at  the  date  of  the 
valuation. 

Property  not  used  and  useful. 

[3]  IsTeill's  Exhibit  No.  1  includes,  as  a  part  of  the  book  cost 
of  the  Company's  property,  a  figure  of  $45,225.89  for  abandoned 
property,  comprising  the  hydraulic. works,  land,  and  power  plant. 
In  his  testimony,  he  stated  that  while  the  Company  did  not  con- 
tend for  its  full  value,  that  he  had  made  no  study  of  the  deprecin- 
tion  accounts  to  determine  whether  that  portion  of  the  book 
value  remaining  at  the  time  it  was  withdrawn  from  service  waj* 
charged  to  and  written  off  through  the  depreciation  reserve,  still 
this  witness  was  of  the  opinion  a  value  of  $10,000  might  be 
considered  as  reasonable  for  such  property,  and  upon  which  the 
Company  would  be  entitled  to  recoupment  through  amortization. 

If  the  Company's  depreciation  allowance  has  been  inadequate 
to  cover  such  cost,  this  fact  should  be  specifically  presented  for 
the  purpose  of  securing  a  special  depreciation  allowance  suffi- 
cient to  amortize  over  a  period  of  years  any  portion  of  this  in- 
vestment for  which  the  Company  has  not  yet  been  reimbursed, 
and  which  is  now  abandoned  in  the  interest  of  economy. 

Until  such  time  as  the  Company  can  support  the  contention 
that  the  investors  have  not  been  repaid  out  of  subsequent  earn- 
ings, the  Commission  will  exclude  this  item  of  value  in  its  valu- 
ation and  thus  set  the  matter  aside.  The  evidence  is  not  suffi- 
cient to  enable  the  Commission  to  do  otherwise. 

Development  cost, 

[4]  Courts  have  frequently  held,  and  Commissions  recognize, 
that  an  element  of  value  usually  termed  development  cost,  or 
cost  of  establishing  the  business,  must  be  considered  in  deter- 
mining the  value  upon  which  the  utility  should  be  permitted  to 
earn  a  fair  return.  Ordinarily  this  intangible  item  is  measured 
by  the  failure  of  a  utility  to  earn  a  reasonable  return  upon  the 
fair  value  of  its  property  in  service  during  its  development 
period. 

Xo  fixed  method  for  determining  development  cost  is  avail- 
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able,  and  authorities  on  the  subject  have  repeatedly  held  that 
each  case  must  be  controlled  by  its  own  circumstances,  and  such 
item  of  value  must  be  founded  upon  the  best  and  most  reason- 
able judgment  possible,  after  considering  all  facts  in  the  case. 

Without  attempting  to  adopt  any  particular  theory  as  to  the 
manner  in  which  this  item  of  value  should  be  made  up,  the  Com- 
mission will  take  into  consideration  the  fact  that  the  property 
under  discussion  is  not  dissimilar  to  other  electric  utilities  in 
this  respect  and,  therefore,  it  is  not  unreasonable  to  assume 
that  the  Company  passed  through  a  period  in  its  early  operations 
when  its  revenues  were  insufficient  to  cover  its  operating  costs, 
and  this  out-of-pocket  cost  should  be  taken  care  of  and  allowed 
as  a  part  of  the  investment 

The  Commission  will,  therefore,  give  consideration  to  this 
element  of  value  known  as  development  cost  and  include  an  al- 
lowance therefor  in  the  rate  base  hereinafter  fixed. 

Annual  depreciation. 

The  principle  has  been  fully  established  that  a  company  is 
not  required  to  see  its  property  depreciate  without  making  pro- 
visions to  replace  it  when  necessary  from  a  fund  created  by  an- 
nual contributions  from  earnings.  In  Neill's  Exhibit  No.  1,  an 
amount  of  $3,144.55  is  shown  as  ^'replacement  allowance"  for 
the  year  1921.  While  it  is  noted  that  the  method  of  computa- 
tion used  by  the  utility's  engineer  does  take  into  consideration 
the  fact  that  a  fund  created  by  annual  contributions  will  accrue 
to  itself,  certain  interest  earnings,  still  the  fact  remains  that  this 
witness'  life  table  on  the  different  units  of  property  does  not 
coincide  with  the  Commission's  view. 

Having  considered  all  evidence  on  the  subject  of  depreciation, 
we  are  of  the  opinion  the  sum  of  $2,830  together  with  interest 
earnings  accruing  thereon,  is  a  sufficient  amount  as  of  Decem- 
ber 31,  1921,  when  placed  in  a  fund,  to  take  care  of  the  depre- 
ciation that  will  be  realized  on  this  property. 

Working  capital. 

[5]  In  making  up  the  value  of  the  property  of  a  utility  com- 
pany, allowance  must  be  made  for  working  capital. 

The  exact  amount  which  it  bears  to  the  other  value  of  proper- 
ty will  vary  with  different  utilities,  depending  upon  the  amount 

P.U.R.1922C. 


Digitized  by  VjOOQ IC 


RE  MOLALLA  ELECTRIC  CO.  817 

of  materials  and  supplies  carried  in  the  stores  account  and  the 
size  of  the  minimum  cash  balance  necessary  to  be  carried  in  the 
bank  to  meet  pay  rolls  and  open  accounts.  An  examination  of 
the  Company's  books  discloses  that  an  amount  of  $2^500  is  amply 
sufficient  to  cover  the  average  monthly  expenses,  less  the  aver- 
age monthly  charges  for  depreciation.  This  amount  will  be  al- 
lowed for  working  capital. 

Bate  base. 

In  addition  to  the  fixed  capital  of  $69,509  as  of  October  15, 
1921,  shown  in  the  exhibits,  there  is  to  be  added  an  amount  of 
$1,689  for  additions  and  betterments  covering  the  interval  of 
operation  since  October  15,  1921,  up  to  and  including  Decem- 
ber 31,  1921.  These  figures  were  submitted  by  the  Company 
as  the  amounts  shown  on  the  books  for  the  period  in  question. 

The  following  tabulation  shows  the  set  up  of  such  valuation 
as  of  December  31,  1921: 

E-216  Poles   and   fixtures $20,218 

E-217  Overhead  syatem   21,383 

E-218  Underground  conduit    87 

E-219  Buildings  and  structures    233 

E-220  Sub-station  equipment    609 

E-223  Line  transformers  and  devices  12,484 

E-224  Electric  service    3,202 

E-225  Electric  meters    4,300 

E-232  General  equipment    2.607 

E-236  Undistributed  construction  expenditures   4,241 

E-236  Interest  during  construction 445 

E-2D1  Intangible  capital    1,200 

Total  fixed  capital  $71,198 

'  The  Commission,  having  considered  all  the  evidence  in  the 
case,  finds  that  the  fair  value  for  rate-making  purposes  only,  of 
the  Molalla  Electric  Company's  property,  now  used  and  useful 
in  rendering  electric  service  in  the  various  districts,  including 
development  cost  and  working  capital,  to  be  $79,589,  as  of  De- 
cember 31,  1921. 

Rural  service. 

[6]  At  the  hearing,  certain  objectors  were  present  who  pre- 
sented considerable  criticism  on  the  subject  of  the  present  in- 
vestment in  rural  lines. 

Further  complaints  were  heard  concerning  the  quality  of  serv- 
ice supplied  to  consimiers  in  certain  rural  districts,  which  has 
resulted  from  a  variation  in  line  voltage.    Testimony  was  oflFered 
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to  show  that  as  a  result  of  this  line  disturbance,  a  large  number 
of  rural  consumers  were  experiencing  a  very  high  and  extraor- 
dinary lamp  maintenance.  It  is  the  duty  of  every  utility  com- 
pany to  furnish  adequate  service,  and  the  Commission  has 
prescribed  rules  governing  the  standards  of  quality,  pressure, 
voltage  and  other  service  conditions  in  order  to  minimize  such 
conditions  as  now  appear  to  exist  in  certain  districts  receiving 
service  from  this  Company.  This  condition  will  not  be  permitted 
to  exist,  and  immediate  steps  must  be  taken  by  the  Company  to 
improve  this  class  of  service,  even  to  the  extent  of  redesigning 
the  method  of  supply. 

Rural  rates. 

The  evidence  in  the  case  discloses  the  fact  that  the  Company 
has,  within  recent  years,  added  considerable  rural  distribution 
to  its  system,  as  a  result  of  which  the  revenues  from  this  class  of 
service  are  insufficient  when  considered  alone  to  meet  bare  oper- 
ating expenses. 

Out  of  the  total  fixed  capital  of  $71,198,  approximately  $36,- 
000,  or  more  than  50  per  cent,  is  invested  in  rural  distribution 
lines.  From  this  investment,  the  present  revenues  do  not  exceed 
$4,000  per  year. 

It  seldom  becomes  the  duty  of  a  Commission  to  be  called  upon 
to  consider  a  problem  where  the  conditions  are  more  unfavorable 
for  the  establishment  of  rates  to  yield  an  adequate  return  than 
in  the  present  instance.  The  evidence  in  this  case  shows  that  the 
Company's  system  is  largely  overbuilt  in  the  rural  communities, 
and  embraces  large  areas  of  sparsely  settled  territory.  The  bur- 
den resulting  from  such  improvident  capital  investment  must 
fall  upon  the  Company  and  not  upon  the  consumers,  generally. 

[7]  The  Commission  realizes  that  the  rural  rates  now  eifective 
do  not  provide  an  adequate  return.  However,  a  rate  must  not 
exceed  the  value  of  the  service  or  be  so  high  that  present  consum- 
ers will  be  forced  to  discontinue  or  materially  curtail  tlie  service. 

Accounting. 

[8]  The  utility  has  not  kept  its  accounts  and  records  in  accord- 
ance with  the  classification  of  accounts  as  prescribed  by  this  Com- 
mission, nor  has  it  kept  them  in  any  other  systematic  manner. 
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The  condition  of  the  accounts  and  records  is  such  as  to  justify 
this  Commission  in  incorporating  in  its  order  a  requirement  that 
the  utility  immediately  set  up  its  accounts  in  accordance  with 
the  "Uniform  Classification  of  Accounts  for  Electric  Utilities" 
prescribed  by  this  Commission,  effective  July  1,  1913. 

Requirement  for  depreciation  accounting. 

[9]  In  accordance  with  our  prescribed  Classification  of 
Accounts,  the  depreciation  allowance  herein  set  out  shall  be 
charged  to  operating  expenses  and  concurrently  credited  to  the 
depreciation  reserve  (Account  No.  168).  There  shall  concur- 
rently be  withdrawn  from  cash,  or  equivalent  source,  and  placed 
in  the  depreciation  fund  (Account  119-b)  an  amount  equal  to 
the  net  monthly  credit  to  the  reserve,  and  the  moneys  in  this 
fund  shall  be  expended  in  accordance  with  §  17  of  the  Public 
Utility  Act  Final  withdrawals  from. this  fund  for  replacements 
may  be  made  only  in  the  amount  of  the  actual  accrual  upon  plant 
retired.  All  other  withdrawals  shall  be  considered  as  loans  from 
the  fund,  and  interest  thereon  shall  be  paid  to  the  fund  in  such 
8  mount  that  the  total  interest  increments  to  the  fund  shall  equal 
not  less  than  4  per  cent  per  annum  upon  all  moneys  in  the  fund 
not  permanently  withdrawn.  The  Depreciation  Eeserve  Account 
shall  be  credited  for  the  amounts  charged  to  the  depreciation  fund 
for  interest  accruals. 

Operating  revenues  and  expenses. 

Due  to  the  careless  and  unsatisfactory  accounting  on  the  part 
of  the  utility,  there  developed  a  difference  in  the  amount  of  oper- 
ating revenues  reported  by  the  utility  in  its  Income  Statement 
for  1921  and  that  shown  in  a  statement  prepared  by  the  Com- 
mission's auditor.  Further  investigation  and  analysis  of  this 
difference  revealed  the  fact  that  neither  statement  was  correct, 
although  the  amount  shown  in  the  auditor's  exhibit  was  in  ac- 
cordance with  the  records  submitted  at  the  time  of  its  investiga- 
tion. 

Below  is  an  adjusted  income  statement  which  more  accurately 
sets  out  the  results  of  operation: 
P.U.R.1922C. 
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1920 

1921 

1921 
t  Estimated 

Operating  revenues 

$17,252.28 
1 12,769.27 

$23,574.18 
1 16,091.23 

$26,241.11 

OneratiPflr  expenBefl 

1 16,091.23 

Net  oneratinflr  revenue 

$4,483.01 

$906.19 
81.54 

$7,482.95         $9,149.88 

Taxes  assignable  to  operations 

Uncollectible  revenues   

$1,000.00         $1,000.00 
411.79              411.79 

Total  deductions  

$989.73 
$3,493.28 

$2,745.30 

$1,411.79!        81.411.79 

Operating  income   

$6,071.16 
$2,703.40 

$7,738.09 

1  Includes  allowance  for  depreciation 
of  plant 

$2,703.40 

'First  six  months  estimated  by  applying  new  rates  to  amount  consumed. 
Last  six  months  actual  under  new  rates. 

From  the  foregoing  income  statement  and  after  a  full  and 
careful  analysis  of  the  results  of  the  company's  operations,  it  is 
apparent  that  certain  rates  as  applied  to  urban  lighting  consum- 
ers are  unreasonable,  discriminatory,  and  should  be  reduced. 

[10]  The  Commission  attempted  to  make  comparison  between 
the  rates  of  the  Molalla  Electric  Company  and  those  of  the  Port- 
land Railway  Light  &  Power  Company,  which  serves  adjoining 
territory.  Such  comparisons,  however,  proved  utterly  valueless 
for  the  reason  that  the  attempt  to  compare  rates  based  on  volume 
production  and  consumption  with  those  of  a  small  utility  operat- 
ing only  in  a  sparsely  settled  community  would  lead  to  fallacious 
conclusions. 

Findings. 

From  a  full  consideration  of  the  subject  matter,  and  based 
upon  the  facts  disclosed  by  this  investigation,  the  Commission 
now  makes  the  following  findings : 

1.  That  the  existing  rates,  rules,  and  regulations  of  the  Molalla 
Electric  Company  for  electric  service,  in  so  far  as  they  differ 
from  those  hereinafter  set  forth,  are  unjust  and  unreasonable  and 
place  an  unwarranted  burden  upon  certain  consumers. 

2.  That  said  Company's  accounting  practices  in  the  past  have 
been  unsystematic  and  that  immediate  steps  should  be  taken  to 
open  a  set  of  books  in  accordance  with  the  ^TJniform  Classifica- 
tion of  Accounts  for  Electric  Utilities"  as  prescribed  by  this 
Commission. 
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3.  That  the  service  furnished  by  the  said  Company  in  certain 
raral  districts  is  inadequate  and  unsatisfactory,  and  the  changes 
necessary  to  remedy  this  condition  and  to  render  efficient  service 
should  be  promptly  mada 

4.  That  the  just  and  reasonable  rates,  rules,  and  regulations 
to  be  followed,  charged,  and  collected,  by  the  Molalla  Electrio 
Company  for  efficient  service^  in  lieu  of  those  now  in  force  and 
effect,  are  as  follows: 

[Rate  schedule  omitted.] 
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BOROUGH  OF  LATROBE 

V. 

LATROBE  WATER  COMPANY. 

[Complaint  Docket  No.  3538.] 

VaUuaUan  —  Pinoers  of  OammisHon  —  Judgment  of  directovB  —  Jfti'- 
provementa, 

1.  A  CommiBBion  is  not  warranted  in  reviewing  the  judgment 'of 
the  directors  of  a  water  company  as  to  the  time  when  improvements 
should  have  been  made,  especially  8o  when  the  cost  of  the  work  does 
not  necessarily  control  the  ascertainment  of  the  present  fair  value 
of  the  property, 

Taluation  ~  Fair  value  ~  Excessive  cost  ~  Evidence. 

2.  In  reaching  its  conclusion  as  to  present  fair  value  of  a  plant 
alleged  to  have  been  constructed  at  excessive  cost,  the  Commission 
may  deal  only  with  the  facts  submitted  in  the  absence  of  testimony 
of  what  it  would  cost  to  reproduce  the  property  if  the  work  had  been 
properly  handled  and  frugally  executed. 

Mtetum  —  Reasonableness  as  a  whole  —  Industrial  and  domestic  con^ 
sumers, 

3.  It  is  not  feasible  to  segregate  the  cost  of  water  property  re- 
quired to  serve  domestic  and  industrial  consumers  for  the  purpose  of 
fixing  rates  altliough  large  additions  to  property  have  been  made  in 
order  to  provide  facilities  for  meeting  largely  increased  demands  of 
industrial  consumers. 

Valuation  —  Property  not  used  or  useful  —  Reservoir  site  —  Pumps. 

4.  A  reservoir  site  and  pump  no  longer  used  by  a  water  utility 
should  be  excluded  from  the  rate  base. 
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Valuation  —  Pavement  over  mains. 

5.  The  additional  cost  of  laying  pipe  of  a  water  eompany  under 
paved  streets  was  excluded  from  the  value  of  a  company's  property 
for  rate  making  where  it  did  not  appear  that  the  pipe  was  actually 
laid  under  pavement. 

Valuation  —  Coal  contract, 

6.  A  coal  contract  of  a  water  utility  was  excluded  from  tbe  rate 
base  in  the  absence  of  other  than  speculative  evidence  as  to  its  value. 

Return  —  Water  —  Amount. 

7.  A  water  utility  was  allowed  rates  calculated  to  produce  a  return 
not  exceeding  7  per  cent  per  annum. 

[February  21,  1922.] 

Investigation  of  rates  of  a  water  utility;  utility  authorized 
to  increase  rates  for  industrial  consumers. 

Reed,  Conmiissioner:  The  present  plant  of  the  Latrohe  Water 
Company  comprises  what  has  been  referred  to  in  the  testimony 
as  the  old  plant  and  the  new  work.  The  new  work  was  started 
in  June,  1919,  and  completed  in  July  1920.  The  work  was  done 
and  the  materials  furnished  by  the  J.  G.  White  Engineering  Cor- 
poration on  the  basis  of  costs  with  $25,000  added  for  contractor's 
compensation.  The  amount  paid  the  construction  company  was 
$510,059.13.  Thig  did  not  include  the  cost  of  land  acquired,  the 
amount  paid  for  a  right  of  way,  or  the  cost  of  engineering  and 
superintendence  furnished  by  respondent,  nor  interest  and  bond 
discount  chargeable  to  capital  ajccount.  The  new  work  involved 
the  construction  of  a  dam  on  Trout  Run,  a  tributary  of  Loyal- 
hanna  Creek  from  which  the  water  supply  theretofore  had  been 
obtained,  which  creek  had  become  so  contaminated  with  sulphur 
water  from  coal  mines,  and  from  other  sources  of  pollution,  that 
a  new  water  supply  became  imperatively  necessary.  After  the 
dam  had  been  constructed  it  developed  leaks,  alleged  to  have  been 
due  to  filling  in  with  frozen  ground,  and  to  remedy  this  condition 
an  "apron"  was  put  on  the  dam  at  a  cost  of  approximately  $17,- 
000,  which  with  the  land,  right  of  way,  engineering  and  super- 
intendence, interest,  insurance,  and  bond  discount  above  referred 
to  increased  the  cost  of  new  work  $147,012.30,  making  the  total 
cost  of  the  additions  to  the  old  plant  $657,071.43  up  to  May  1, 
1921. 

The  respondent  was  incorporated,  under  the  laws  of  Pennsyl- 
vania, about  1886,  and  installed  a  plant  which  its  engineer  on 
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a  reproduction  cost,  less  accrued  depreciation,  valued  on  the 
basis  of  unit  prices  prevailing  July  10,  1919,  at  $578,322,  which 
valuation  included  a  certain  coal  contract,  hereinafter  referred 
to,  at  an  estimated  value  of  $87,600.  The  respondent's  engineer 
also  submitted  three  other  reproduction  cost  estimates,  less  ac- 
crued depreciation ;  one  on  prices  obtaining  August  1,  1920,  of 
$963,986;  one  on  average  prices  1915-1919,  of  $607,238,  and 
one  June  1,  1921j  of  $809,650.  None  of  these  reproduction  cost 
estimates  included  anything  for  financing,  going  concern  value, 
or  cash  working  capital.  The  original  cost  of  the  old  plant  is 
not  shown,  but  the  testimony  would  warrant  a  suggested  cost  of 
between  three  and  four  hundred  thousand  dollars.  The  respond- 
ent adopting  the  reproduction  cost  of  the  old  plant  at  prices  pre- 
vailing July  10, 1919,  $578,322,  and  adding  the  cost  of  new  work 
to  May  1,  1921,  $657,071.43,  contends  for  a  present  fair  value 
of  its  plant  May  1,  1921,  of  $1,235,393.43.  The  respondent's 
controlling  stockholder  testified  that  he  knew  of  $1,100,000  of 
real  money  put  into  the  plant,  because  he  paid  it  himself. 

The  complainant's  engineer  submitted  a  verified  detailed  state- 
ment of  the  cost  of  reproducing  the  old  plant,  at  unit  prices 
1909-1918,  and  thereby  ascertained  the  value  of  the  used  and 
useful  property,  less  accrued  depreciation,  to  be  $358,617.79, 
In  making  this  estimate  he  used  the  property  as  inventoried  by 
respondent's  engineer,  excluding  therefrom  as  no  longer  used  or 
useful  the  following  items:  The  original  reservoir  land  site 
$1,425;  trenching  excavation  and  back  filling  in  paved  streets 
$2,764.80;  one  Gordon  steam  pump  and  one  Wilson  &  Snyder 
pump  $6,700;  he  also  excluded  the  estimated  value  of  the  coal 
contract  included  by  respondent's  engineer  at  $87,600.  Adding 
his  reproduction  cost  figure  of  the  old  plant  to  the  actual  cost  of 
new  work,  as  claimed  by  respondent,  he  arrived  at  a  figure  of 
$1,017,378.99  as  the  fair  value  of  the  plant  May  1,  1921.  In 
estimating  the  the  cost  of  the  old  plant,  complainant's  engineer 
made  the  same  allowance  as  respondent's  engineer  to  cover  engi- 
neering and  superintendence,  organization  and  legal  expenses, 
*  taxes  and  interest  during  construction,  etc.  Neither,  as  we  un- 
derstand, made  any  allowance  for  bond  discount,  or  going  con- 
cern value. 

P.U.R,1922a 


Digitized  by  VjOOQ IC 


»X4  ^PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

[1]  The  complainant  attacks  the  expenditures  made  on  ac- 
count of  the  new  work,  and  contends  that  the  property  repre- 
sented thereby  is  not  worth  the  amount  expended  on  it,  and, 
therefore,  that  this  property  should  not  be  included  in  the  rate 
base  at  cost.  These  complaints  may  be  catalogued  as  follows: 
1.  That  the  work  was  done  at  a  time  when  the  cost  of  labor  and 
materials  was  at  a  very  high  level,  when  it  should  have  been  done 
prior  to  the  World  War  and  at  prewar  prices.  2.  That  the  cost 
of  the  work  was  materially  increased  by  mismanagement  and 
waste  of  materials.  3.  That  it  was  so  defectively  done  that  re- 
spondent had  to  expend  a  large  sum  of  money  to  remedy  the 
defects  therein  which  did  not  add  anything  to  the  value  of  the 
property.  4.  That  the  work  was  done  primarily  for  the  benefit 
of  industrial  consumers  who  were  demanding  a  better  and  more 
adequate  water  supply.  These  complaints  will  be  briefly  dis- 
cussed in  the  order  stated. 

First.  The  complainant  admitted  and  offered  testimony  to 
show  that  the  Latrobe  Water  Company  consumers  had  been 
demanding  a  purer  and  better  water  supply  almost  continuously 
from  1908  up  to  the  time  the  United  States  entered  the  World 
War,  when  this  demand  by  domestic  consumers  became  n^ligi- 
We.  It  is,  therefore,  argued  that  the  very  much  needed  improve- 
ment should  have  been  deferred  until  prices  again  became  nor- 
mal. To  this  respondent  replied  that  pursuant  to  the  demand 
made  upon  it  for  a  purer  and  better  water  supply  it  employed 
eminent  legal  counsel  and  also  consulted  the  Attorney  General 
of  the  state  in  an  effort  to  prevent  the  pollution  of  its  water  sup- 
ply, and  failing  in  this  it  engaged  the  best  engineers  in  the 
country  to  examine  the  situaticm  and  advise  what  could  be  done 
to  procure  a  pure  and  adequate  supply  of  water  to  meet  the  de- 
mands made  upon  it.  Moreover,  that  the  respondent  as  pres- 
ently constituted  did  not  have  control  of  the  policy  of  the 
company,  and  when  it  did  get  control  it  immediately  proceeded 
to  act  upon  the  advice  of  the  engineers  employed  as  stated,  and 
was  engaged  about  two  years  in  preliminary  work  and  in  arrang- 
ing and  carrying  into  effect  a  financial  program  that  would 
enable  it  to  proceed  with  the  improvement.  It  may  be  noted 
that  it  is  not  contended  that  there  has  been  an  over  development 
of  the  plant,  or  that  the  plant  as  improved  is  not  necessary  to 
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adequately  serve  all  the  consmners  on  the  company's  lines.  In 
these  eircmnfltances,  the  Commission  is  not  warranted  in  review- 
ing the  judgment  of  the  directors  of  the  company  as  to  the  time 
when  the  improvement  should  have  been  made ;  this  is  especially 
so  since  the  cost  of  the  work  does  not  necessarily  control  the 
ascertainment  of  the  present  fair  value  of  the  property.  Cost 
IS  only  one  element  in  the  solution  of  the  problem,  and  whether 
the  improvement  was  made  at  abnormally  high  or  low  prices  is 
not  controlling  in  the  determination  of  its  present  fair  value. 
On  the  question  of  present  fair  value  of  the  new  work,  no  repro- 
duction cost  estimate  was  submitted  by  either  complainant  or 
respondent. 

[2]  Second.  If  the  property  as  the  result  or  mismanagement 
and  waste  cost  more  than  it  should,  this  unnecessary  cost  is  neces- 
sarily eliminated  in  the  det^mination  of  present  fair  value  as 
evidenced  by  a  composite  j^idgment  on  all  the  elements  going  to 
make  up  such  value. 

Third.  If  the  new  work  was  defectively  done  requiring  addi- 
tional capital  expenditures  to  remedy  the  defects,  this  too  is  pro- 
vided for  and  the  additional  cost  excluded  in  the  ascertainment 
of  the  present  fair  value  of  the  existing  plant.  In  the  absence 
of  testimony  of  what  it  would  cost  to  reproduce  the  property,  if 
the  work  had  been  properly  handled  and  skillfully  and  frugally 
executed,  the  Commission,  of  course,  can  only  deal  with  the  facts 
submitted  in  reaching  its  conclusion  as  to  present  fair  value. 

[3]  Fourth.  In  support  of  the  contention  that  when  the  new 
work  was  done  it  was  primarily  upon  the  demand  and  for  the 
benefit  of  industrial  consumers  who  were  extensively  engaged  in 
war  work  and  required  a  better  ajid  more  adequate  supply  of 
water  in  the  operation  of  their  plants,  the  complainant  intro- 
duced testimony  to  show  that  if  this  improvement  had  been  made 
at  average  unit  prices  1909-1918,  or  when  prices  were  not  more 
than  half  of  what  they  were  in  1919-1920,  the  new  work  would 
have  cost  only  $255,000,  and  that  only  one-third  of  this  amount 
should  be  allocated  to  domestic  needs.  The  complainant's  engi- 
neer in  estimating  the  cost  of  the  new  work  did  not  have  the 
actual  quantities  entering  into  it,  but  estimated  these  from  the 

plans.    It  appears  that  his  estimated  quantities  do  not  airree  with 
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fhe  testimony  as  to  the  actual  quantities  used,  and  this  leaves 
the  accuracy  of  his  estimated  cost  more  or  less  uncertain,  aside' 
from  the  prewar  cost  figures  which  he  applied  to  his  estimated 
quantities. 

As  hereinbefore  stated,  complainant  does  not  question  the 
necessity  of  the  existing  plant  to  adequately  serve  respondent's 
consumers.  Its  contention  is  that  the  industrial  consumers  added 
largely  to  the  required  capacity  of  the  plant,  and  that  they  are 
using  less  water  at  present  than  formerly  and  consequently  that 
a  greater  rate  burden  is  thereby  now  put  upon  the  domestic  con- 
sumers than  would  have  been  required  if  the  plant  originally 
had  been  constructed  to  meet  their  needs  alone,  and,  therefore, 
contends  that  there  should  be  an  allocation  of  plant  and  operating 
costs  between  domestic  and  industrial  consumers,  with  a  rate 
schedule  applicable  to  each  based  •  thereon.  The  Commission  is 
not  convinced  that  this  is  a  feasible  rate-making  proposition.  It 
is  clearly  distinguishable  from  an  allocation  of  cost  in  determin- 
ing the  charges  to  be  paid  by  a  municipality  for  fire  protection. 
So  far  as  we  are  advised  no  regulatory  body  has  ever  undertaken 
to  determine  rates  by  a  cost  segr^ation  of  the  plant  which  would 
bo  required  to  serve  the  company's  classified  consumers.  It  goes 
without  saying  that  there  should  be  a  reasonable  and  equitable 
adjustment  and  application  of  rates  between  domestic,  commer- 
cial, and  industrial  consumers  as  the  facts  in  each  case  may  war- 
rant and  require,  but  in  the  opinion  of  the  Commission  it  is  not 
practical  to  make  this  adjustment  and  distribution  of  rates  based 
upon  an  arbitrary  and  speculative  allocation  of  plant  and  oper- 
ating costs  among  these  different  consumers.  It  is  not  alleged 
in  the  pleadings  in  this  case,  nor  has  any  evidence  been  offered 
to  show  that  the  rates  against  which  complaint  is  made,  are  in 
and  of  themselves  unjust  and  unreasonable,  or  that  they  are  un- 
reasonably and  unjustly  discriminatory.  The  sole  effort,  as  dis- 
closed by  both  the  pleadings  and  the  evidence,  is  to  reduce  the 
rates  to  domestic  consumers  and  impose  the  additional  burden 
of  such  reduction  on  the  industrial  consumers  on  the  theory  that 
the  greater  part  of  the  cost  of  the  plant  which  respondent  was 
required  to  construct  in  the  discharge  of  its  charter  obligation  to 
furnish  a  proper  and  adequate  supply  of  water  to  ail  its  consum- 
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ers  is  due  to  that  class  designated  as  the  industrial.  This  theory 
ignores  the  fact  that  the  cost  of  an  enlarged  plant  to  supply  large 
consumers  is  not  necessarily  reflected  in  higher  rates  to  small 
consumers,  but  on  the  contrary  is  more  likely  to  operate  to  lower 
their  rates. 

[4-6]  In  evaluating  respondent's  plant  the  Commission  finds 
that  the  original  reservoir  site  and  the  two  pumps,  included  by 
respondent  in  its  valuation  at  $1,425  and  $6,700  respectively, 
ere  no  longer  used  or  useful  in  the  public  service,  and  they  are, 
therefore,  excluded.  The  item  of  $2,764.80  estimated  as  the 
additional  cost  of  trenching  and  back  filling  in  laying  pipes  in 
paved  streets  is  also  deducted  from  respondent's  valuation,  be- 
<?au8e  it  does  not  appear  that  this  pipe  was  laid  in  paved  streets 
and  this  additional  cost  thereby  incurred.  The  estimated  value 
of  the  coal  contract  at  $86,700  is  also  excluded.  In  the  opinion 
of  the  Commission  the  value  of  this  contract,  if  it  has  any,  can- 
not be  estimated  and  included  in  the  rate  base  as  proposed  or  on 
the  basis  of  its  estimated  value  as  made  by  respondent  In  the 
absence  of  testimony  that  respondent  parted  with  its  title  to  the 
"Coal  lease  at  less  than  its  market  value  because  of  this  coal  con- 
tract, or  to  show  how  and  to  what  extent  the  value  of  the  lease 
fissigned  was  affected  by  the  coal  contract  embodied  in  the  assign- 
ment at  the  time  it  was  made,  or  any  other  evidence  whereby  a 
value  could  be  given  to  this  contract  except  on  a  speculative  basis, 
it  is  excluded  from  consideration. 

[7]  Upon  due  consideration  of  all  the  relevant  facts  in  evi- 
dence, and  of  every  matter,  or  thing  which,  in  its  judgment,  has 
any  bearing  on  the  question,  and  making 'due  allowance  for 
developmental  and  going  concern  value,  and  all  other  elements  | 

of  value,  the  Commission  finds  and  determines  that  the  fair  value 
of  the  respondent's  used  and  useful  property  as  of  May  1,  1921, 
is  $1,080,000,  on  which  it  is  entitled  to  earn  a  fair  return  of  not 
exceeding  7  per  cent  per  annum.  I 

The  respondent  claims  $12,350  for  annual  depreciation  and  | 

the  complainant  concedes  an  allowance  of  $9,000.  The  Commis- 
sion finds  that  there  should  be  an  annual  allowance  of  $8,400  on 
the  depreciable  property.  For  annual  operating  expenses  and 
taxes  respondent  asks  for  an  allowance  of  $39,556,  and  the  com-  i 

P.U.R.1922C.  i 


Digitized  by  VjOOQ IC 


828  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

plainant  concedes  an  allowance  of  $30,200.  In  this  proceeding 
it  becomes  immaterial  whether  the  allowance  is  fixed  at  the  one 
figure  or  the  other,  since  the  rate  schedule  complained  against 
admittedly  will  not  produce  the  revenue  which  complainant  con- 
cedes respondent  should  have  to  coyer  operating  expenses,  depre- 
ciation, and  a  fair  return  on  its  property.  "The  schedule  was 
designed  to  produce  $105,727,  but  for  the  year  ending  Septem- 
ber 30,  1921,  it  produced  only  $92,668.84.  Respondent  claims 
that  it  should  have  a  gross  revenue  of  at  least  $105,000,  and 
complainant  concedes  that  it  is  entitled  to  earn  from  its  rates 
$104,000.  A  7  per  cent  return  on  the  fair  value  of  respondent's 
property,  with  depreciation  added,  as  fixed  by  the  Commission, 
amounts  to  $84,000,  so  that  it  is  manifest  that  the  present  rate 
schedule  has  not  and  will  not  produce  the  revenue  required  to 
provide  for  operating  expenses,  depreciation,  and  a  fair  return 
on  the  property  devoted  to  public  use.  It,  therefore,  follows  that 
the  complaint  should  be  dismissed,  and  such  an  order  necessarily 
results  from  the  fair  value  of  respondent's  property,  the  allow- 
able depreciation  and  operating  expenses,  and  the  amount  of 
gross  revenue  to  which  respondent  is  entitled,  as  severally  con- 
ceded and  admitted  by  complainant,  saving  its  contention  as  to 
the  percentage  basis  on  which  the  conceded  gross  revenue  should 
be  apportioned  between  domestic  and  industrial  consumers,  to 
wit;  $42,000  of  the  admitted  gross  of  $104,000,  complainant 
contends  should  be  collected  from  domestic  consumers  and  for 
fire  protection,  and  $62,000  from  industrial  consumers.  It  ap- 
pears that  when  the  present  rates  were  put  in  effect  these  two 
classes  of  consumers  were  using  about  an  equal  amount  of  water, 
and  the  schedule  was  estimated  to  produce  $53,487  from  domestic 
and  $52,240  from  industrial  consumers.  In  practical  operation 
it  produced  in  1921  from  domestic  only  $52,550.16,  and  from 
industrial  only  $38,036.76.  The  industrial  consumption  during 
the  past  year  fell  off  very  materially,  due  to  the  present  business 
depression,  which  accounts  for  the  reduction  in  revenues  esti- 
mated from  that  source.  Respondent  states  that  it  is  not  its 
present  intention  to  increase  its  rates  for  domestic  and  commer- 
cial consumption,  or  for  fire  protection,  but  in  view  of  the 
amount  of  water  being  used  by  the  industries  its  rates  to  them 
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are  too  low,  and,  therefore,  requests  permission  to  file,  to  become 
effective  on  one  day's  notice,  a  rate  schedule  that  will  produce 
from  industrial  consumers,  under  normal  conditions,  at  least 
$44,850  annually,  so  that  it  may  collect  under  the  tariff  so  filed 
a  total  gross  revenue  of  approximately  $101,510.  This  amount 
is  based  on  an  estimated  collection  of  $52,500  from  domestic 
consumption;  $4,160  from  fire  protection,  and  $44,850  from  in- 
dustrial consumption.  The  permission  asked  for  will  be  granted. 
In  accordance  with  the  foregoing  findings  and  determinations, 
the  Commission  will  issue  an  order  dismissing  the  present  com- 
plaint, but  permitting  the  respondent  to  file  a  new  rate  schedule, 
to  become  effective  on  one  day's  notice,  increasing  its  present 
rates  for  metered  or  industrial  consumption  ^s  indicated  in  its 
exhibit  No.  21,  and  continuing  its  present  rates  for  domestic  and 
commercial  consumption  and  for  fire  protection. 


WISCONSIN  RAILROAD  COMMISSION. 

,  EE  WISCONSIN  GAS  &  ELECTKIC  COMPANY. 

[U-2607.1 

l^aluaHon  ~  Ov€rhe€ida  ~  Oas  property, 

1.  An  aUowance  of  12  per  cent  to  cover  overhead  expenditures 
was  added  to  the  reproduction  cost  of  a  gas  plant  in  a  rate  proceeding. 

Valuatian  —  WorJeing  capital  —  Materials  and  mtppUes  —  Gas. 

2.  A  utility  was  allowed  6.2  per  cent  of  the  investment  in  a  gas 
plant  for  materials  and  supplies. 

Valuation  —  Working  capital  —  Oas, 

3.  A  gas  company  was  allowed,  as  part  of  its  rate  base,  t4  of 
the  yearly  operating  expense,  other  than  coal  cost,  for  working  capital 
in  addition  to  an  allowance  for  materials  and  supplies. 

Betum  —  Gas  —  Amount, 

4.  The  return  of  a  gas  company  was  calculated  at  8  per  cent. 
Betum  —  Operating  expenses  ~  Oas  —  Loss  in  distribution, 

5.  The  operating  expenses  of  a  gas  company  were  estimated  upon 
the  assumption  that  the  utility's  losses  would  be  not  more  than  10  per 
cent,  it  appearing  that  the  company  operated  30  miles  of  high  pressure 


Om9  —  Beating  of  benches  —  Fuel  —  HtnHaontal  retort. 

Discussion  of  the  heating  of  horizontal  benches  by  producer  giks 
instead  of  coke,  p.  831. 
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Return  —  Operating  expenses  —  Gas  —  Coat  of  production. 

Discussion  of  the  cost  of  producing  coal  gas,  p.  836. 
Return  —  Oroae  revenues  —  Earnings  front  residuals  —  Gaa. 

Discussion  of  the  earnings  from  residuals  produced  in  the 
facture  of  gas,  p.  836. 
Bates  —  Oas  —  IndtMtrial  rates. 

Discussion  of  an  industrial  rate  for  gas  service,  p.  838. 

[January  21,  1922.] 

Investigation  of  gas  rates  on  motion  of  the  Commission ;  util- 
ity ordered  to  amend  rate  schedule. 

By  the  Commission:  Notice  of  the  investigation  by  the  Com- 
mission of  the  rates  charged  for  gas  by  the  Wisconsin  Gks  &  Elec- 
tric Company  in  the  cities  of  Racine,  Kenosha,  South  Milwaukee, 
and  Cudahy  was  issued  November  16, 1921. 

Hearing  was  held  December  7,  1921,  at  Racine,  Wisconsin,  at 
which  time  the  following  appearances  were  entered : 

James  D.  Shaw,  Attorney,  G.  W.  VanDorzee,  Assistant  to 
President,  and  D.  E.  Callendar,  Manager,  for  the  Wisconsin  Gas 
and  Electric  Company;  E.  E.  Gittings,  City  Attorney,  for  the 
City  of  Racine;  J.  C.  Slater,  City  Attorney,  for  the  City  of 
Kenosha;  W.  J.  Riley,  City  Attorney,  for  the  City  of  South 
Milwaukee;  George  C.  Dutcher,  City  Attorney,  for  the  City  of 
Cudahy;  W.  A,  Gross,  Alderman  Donohue  of  Kenosha,  the 
Mayor  of  Kenosha,  the  Mayor  of  South  Milwaukee,  the  Mayor 
of  Cudahy,  and  others  were  present. 

The  lawful  rates  of  the  Wisconsin  Gas  &  Electric  Company 
(Lake  Shore  Division)  for  gas  in  the  cities  above  mentioned 
were  filed  by  the  company  August  22,  1921.  The  rates  so  filed 
constituted  a  voluntary  reduction  on  the  part  of  the  company  of 
10  cents  per  lODO  cubic  feet  from  those  authorized  by  the  Com- 
mission in  its  order  of  June  29,  1920.  The  filed  schedules  of 
August  22,  1921  follow:    [Schedules  omitted.] 

The  gas  plant  of  the  Wisconsin  Gas  &  Electric  Company — Lake 
Shore  Division — is  located  in  Racine.  The  other  cities  of  the 
division — Kenosha,  South  Milwaukee,  and  Cudahy,  are  served 
by  high  pressure  mains.  Kenosha  is  12  miles  distant,  Cudahy, 
approximately  19  miles  distant,  but  in  the  opposite  direction 
from  Kenosha.  The  transmission,  therefore,  involves  approxi- 
mately 30  miles  of  high  pressure  mains. 
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The  main  plant  at  Kacine  is  of  the  coal  gas  type^  and  has  but 
recently  been  rebuilt  |Jong  lines  new  in  the  gas  industry.  The 
new  plan  provides  for  the  heating  of  the  horizontal  benches  by 
producer  gas  instead  of  coke.  This  principle  has  been  applied 
to  vertical  retorts  in  Rochester,  New  York,  with  considerable 
success,  but  the  Racine  installation  is  understood  to  be  the  first 
one  to  apply  this  method  to  the  horizontal  retort. 

The  producer  gas  used  in  firing  the  benches  is  produced  in  a 
separate  generator  where  the  principal  fuel  is  breeze.  A  system 
of  piping  conveys  the  producer  gas  to  the  benches,  where  the  heat 
is  regulated  by  valves  in  the  pipe  lines  supplying  the  individual 
retorts.  It  is  expected  that  greater  yields  and  higher  efficiencies 
generally  will  result  from  the  application  of  this  new  method. 
The  results  of  the  few  months'  operation  of  the  Racine  plant  with 
this  equipment  seem  to  indicate  that  these,  expectations  will  be 
realized.  Another  decided  advantage  is  the  elimination  of  a 
large  amount  of  labor  formerly  necessary  with  the  hand  fired 
benches. 

The  company  has  also  just  completed  a  new  water  gas  plant 
at  Racine  to  serve  in  cases  of  emergency.  This  plant,  together 
with  a  small  water  gas  plant  at  Kenosha,  will  no  doubt  guarantee 
its  customers  continuity  of  service  and  prevent  recurrence  of 
inteiTuptions  such  as  have  been  experienced  on  previous  occa- 
sions. 

Properti/. 

The  last  detailed  valuation  of  the  company's  property  was 
made  by  the  Commission  as  of  December  31,  1911.  This  esti- 
mate was  subsequently  corrected  and  brought  up  to  June  30, 
1916,  by  our  engineering  department. 

We  believe  that  the  corrected  inventory  of  June  30,  1916,  with 
the  net  book  additions  to  date,  will  furnish  the  basis  of  a  fair 
value  in  so  far  as  the  requirements  of  the  present  case  are  con- 
cerned. 

[1]  The  reproduction  cost  of  the  gas  property  of  the  Wisconsin 
Gas  &  Electric  Company,  exclusive  of  any  overhead  and  of 
materials  and  supplies,  was  $2,036,181  on  June  30,  1916.  The 
Watertown  division  investment  as  of  that  date,  excluding  any 
materials  and  supplies,  was  $175,225.     Deducting  this  invest- 
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ment  from  the  total  of  $2^036^181  and  adding  an  allowance  of 
12%  to  cover  overhead  expenditures,  we  Jiave  as  the  investmeot 
in  the  Lake  Shore  division,  excluding  materials  and  supplies,  on 
June  30,  1916,  $2,084,270.72. 

The  net  additions  from  June  30,  1916,  to  December  31,  1920, 
were  as  follows : 

For  the  year  ending  June  30,  1917 $270,865 

For  the  year  ending  June  30,  1918 328,911 

For  the  year  ending  June  30,  1919 64,591 

For  the  six  months  ending  December  31,  1919  128.5S6 

For  the  year  ending  December  31,  1920   143.059 

Total  to  December  31,  1920   $936,012 

The  total  additions  of  1921  to  November  30th  were  $280,000. 
This  amount,  however,  included  small  additions  to  plant  in  the 
Watertown  division.  No  figures  are  available  at  the  present 
time  on  the  construction  for  December,  1921.  In  the  absence  of 
these  data,  we  have  assumed  that  the  December  additions  to  the 
Lake  Shore  division,  will  offset  the  Watertown  division  invest- 
ment included  in  the  $280,000.  This  assumption  is  supported 
by  the  opinion  of  the  company's  auditor. 

The  construction  budget  of  the  manager  of  the  Lake  Shore 
division  calls  for  expenditures  of  approximately  $200,000  dur- 
ing 1922.  These  expenditures,  as  we  understand,  contemplate 
fin  extensive  program  providing  for  the  re-enforcement  of  the 
company's  present  distribution  system.  The  company  maintains 
that  it  haa,  to  a  considerable  extent,  deferred  the  maintenance  of 
its  distribution  systems  during  the  past  two  or  three  years,  await- 
ing the  proposed  program  of  the  coming  year.  This  reconstruc- 
tion and  re-enforcing  of  the  system  will  also  entail  a  considerable 
increase  in  the  distribution  expense  for  1922.  The  maintenance 
will  naturally  be  carried  on  at  the  same  time  that  the  reconstruc- 
tion and  new  construction  take  placa 

Assuming  the  additions  of  1921  as  $280,000,  and  considering 
one-half  of  the  1922  budget  in  determining  an  average  value  for 
1922,  we  estimate  the  total  value  of  the  property  and  plant  for 
rate-making  purposes  as  follows: 

Value  as  of  June  30,  1916   $2,084,271 

Net  additions  to  December  31,  1920 936,012 

Additions  for  year  1921 280,000 

One-half  of  1922  estimate 100,000 

Total  property  and  plant $3,400,283 
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Material  and  supplies. 

[2]  The  company's  average  coal  stock  on  hand  throughout  the 
year  is  approximately  20,300  tons.  The  investment  in  this  coal 
alone  at  the  present  price  of  $5.36  per  ton  would  be  $108,808. 

The  total  materials  and  supplies  apportioned  to  the  gas  utility 
(Lake  Shore  division)  for  the  past  three  or  four  years  has  been 
$350,000.  This  amount  included  coal  at  a  price  of  about  $10 
per  ton.  Assuming  the  same  tonnage — coal  on  hand — ^at  $10  a 
ton,  the  coal  portion  of  materials  and  supplies  must  have  been 
about  $203,000  of  the  $350,000  used  by  the  company.  This 
leaves  $147,000  as  the  investment  in  all  materials  and  supplies 
other  than  coal.  Present  day  prices,  of  course,  would  warrant 
some  reduction  from  this  estimate  of  $147,000.  We  estimate 
that  $103,000  is  adequate  to  cover  materials  and  supplies^  other 
than  coal,  for  the  ensuing  year. 

The  total  materials  and  supplies  allowanee.is  as  follows: 

To  cover  coal  reserve   $108,808.00 

To  cover  miscellaneous  supplies  103,000.00 

Total  allowance  materials  and  supplies $211,808.00 

This  amount  is  equivalent  to  6.2  per  cent  of  the  investment 
in  property  and  plant  outlined  above. 

Working  capUal. 

[3]  We  have  made  a  partial  allowance  for  working  capital  in 
the  consideration  of  the  materials  and  supplies  allowance.  A 
consideration  of  the  company's  general  balance  sheet  indicates 
that  the  accounts  payable  are  practically  equivalent  to  accounts 
receivable.  This  condition,  however,  may  not  reflect  the  actual 
conditions  existing  in  the  gas  utility.  The  total  "cash  on  hand" 
item  for  the  entire  utility,  electric,  railway,  and  gas,  approxi- 
mates $50,000.  It  appears  to  us  that  a  consideration  of  A  of 
the  yearly  operating  expense,  other  than  coal  cost,  is  a  sufficient 
allowance  in  so  far  as  the  requirements  of  this  particular  case  are 
concerned.    We  will  allow  $50,000  for  this  purpose. 

The  total  utility  investment  then  may  be  summarized  as  fol- 
lows : 
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Property  and  plant $3,400,283 

Materials  and  supplies   211,808 

Working  capital 50,000 

Total  utility  investment    $3,682,091 

Return  and  depreciation  allowances. 

[4]  An  allowance  of  8  per  cent  return  on  the  utility  invest* 
ment  amounts  to  $292,967.58  annually.  Provision  for  depre* 
ciation  upon  the  depreciable  property  totals  $65,611.96,  making 
the  total  capital  charges  $358,579.24  for  a  year. 

Operaiing  expenses. 

Table  I  is  a  statement  of  the  operating  revenues  and  expenses 
from  1915  to  date.     [Table  omitted  as  not  of  general  interest.] 

It  will  be  noted  from  the  percentages  appearing  at  the  bottom 
of  the  table  that  at  no  time  during  this  period  has  the  company 
earned  a  sufficient  amount  to  fully  meet  the  annual  requirements 
for  depreciation  and  return.  The  percentages  computed  in 
Table  I  are  based  upon  the  average  book  value  for  the  particular 
period  concerned.  No  allowances  have  been  made  for  materials 
and  supplies  or  for  working  capital.  It  appears  that  for  1921, 
with  December  results  estimated,  there  will  be  very  nearly  10 
per  cent  available  for  depreciation  and  return.  The  return  for 
the  last  six  months  of  1921  greatly  exceeded  that  of  the  first  six 
months,  due  to  a  decrease  in  the  cost  of  production,  brought  about 
principally  by  a  reduction  in  coal  prices  and  to  economies  real- 
ized at  the  plant  due  to  the  installation  of  new  and  more  efficient 
apparatus.  Due  to  these  decreases  in  costs  the  company  made  a 
voluntary  reduction  of  10  cents  per  1000  cubic  feet  of  gas  sold, 
in  August  1921.  Investigations  show  that  conditions  are  now 
such  as  to  warrant  some  further  reduction  in  the  schedules  . 
charged. 

In  making  our  investigations  we  have  carefully  considered  the 
probable  future  costs  and  in  addition  we  have  studied  the  econ- 
omies that  we  anticipate  will  be  realized  from  the  new  apparatus. 

We  estimate  that  the  production  costs  for  1922  will  approxi- 
mate $700,000.  This  figure  is  based  upon  the  performance  of 
the  new  plant  for  the  months  of  July  to  December,  inclusive, 
1921.      The  average  production  expenses  per  month  for  this 
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period  were  $58,079.07,  and  the  estimate  for  a  year  on  this  basis 
would  be  $696j948.84.  The  sales  during  this  period  have  aver- 
aged 58,114,000  cubic  feet  per  month,  which  gives  a  gross  pro- 
duction cost  of  approximately  $1  per  1000  cubic  feet.  Our 
estimate  of  1922  sales  is  60,000,000  cubic  feet  per  month,  or  an 
.increase  of  3  per  cent  over  the  average  sales  of  the  last  six 
months. 

[6]  We  are  also  assuming  that  the  company  after  overhauling 
its  distribution  system,  capital  for  which  has  already  been  al- 
lowed for  in  our  determination  for  necessary  return,  can  reduce 
its  losses  to  not  more  than  10  per  cent.  The  total  gas  make 
under  the  assumption  of  a  10  per  cent  loss  would  be  800,000,000 
cubic  feet  per  year.  Considering  the  fact  that  the  company 
operates  with  30  miles  of  high  pressure  mains,  we  believe  that 
sales  of  720,000,000  cubic  feet  out  of  this  make,  will  represent  a 
good  degree  of  efficiency. 

The  production  of  800,000,000  cubic  feet  of  gas  will  require 
the  carbonization  of  approximately  76,128  tons  of  coal.  This 
estimate  is  based  upon  the  plant's  average  yield  during  recent 
months  when  the  new  equipment  was  operated.  The  yield  ob- 
tained during  the  period  under  consideration  was  about  5.4 . 
cubic  feet  of  gas.  per  pound  of  coal  cai^bonized.  While  this  yield 
is  somewhat  less  than  the  showing  made  by  some  other  coal  gas 
plants,  there  is  a  considerable  difference  in  the  coal  costs.  The 
coal  costs  at  Eacine  are  from  20  to  25  per  cent  less  than  for 
plants  similarly  situated  as  to  transportation  charges,  showing 
the  higher  yields. 

The  cost  of  the  1922  "coal  carbonized''  at  the  prevailing  price 
obtained  by  the  company  will  apprxoimate  $408,046.  Deduct* 
ing  this  from  our  total  estimate  of  $696,948.84  for  productioni 
expense,  leaves  $288,902.84  to  cover  all  other  production  ex- 
penditures. If  we  estimate  the  other  production  expenditures 
for  1922  upon  the  basis  of  the  company's  experience  during  the 
period  of  operation  of  the  new  plant,  we  arrive  at  a  figure  of 
$286,086  for  the  year.  We  believe,  therefore,  that  we  can  use 
our  total  estimate  of  $696,948.84  without  fear  of  introducing 
an  error  large  enough  to  make  any  change  in  the  rates  computed 
upon  this  basis. 
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The  distribution  expense  for  the  ensuing  year  has  been  esti- 
mated upon  the  experience  of  the  year  1921.  We  have  already 
pointed  out  that  the  company  has  been  deferring  its  maintenance 
of  distribution  pending  certain  reconstruction.  Due  to  this  fact, 
it  is  doubtful  if  the  charges  to  operating  expenses  during  this 
process  of  reconstruction  and  reinforcing  will  be  less  than  the 
operating  expenses  for  1921.  The  total  requirement  for  distri- 
bution expense  for  1922  is  estimated  at  $93,733. 

Commercial  expenses  have  been  estimated  at  $60^000,  which 
is  approximately  $1,800  in  excess  of  the  commercial  expense  of 
1921.  This  increased  allowance  will  permit  the  company  to 
investigate  certain  possibilities  with  reference  to  industrial  sales, 
which  will  be  discussed  more  fully  later  in  this  decision. 

The  general  and  undistributed  expenses  are  based  upon  those 
of  1921.    The  estimate  of  1922  operating  expenses  is  as  follows: 

Production  expense   $696,949.00 

Distribution  expense    93,733.00 

Commercial    expense    60,000.00 

General  expense    68,500.00 

Undistributed   expense    34,200.00 

Total  above  expenses    $943,382.00 

Taxes  1922  estimate  60,000,00 

Total  operating  expenses  $1,003,382.00 

Adding  to  this  requirement,  that  for  return  and  depreciation, 
we  have : 

Operating  expenses    $1,003,382.00 

Return  and  depreciation   358,579.24 

Total  requirement   $1,361,961.24 

Earnings  from  residuals. 

It  is  rather  difficult  to  estimate  the  earnings  from  residuals 
due  to  the  uncertainty  of  the  anthracite  coal  market  which  gov- 
erns the  price  of  coke  to  a  greater  or  less  degree.  The  company 
is  fortunate  in  having  disposed  of  all  of  its  coke  for  the  year 
1921.  Other  companies  have  not  been  so  fortunate  and  large 
supplies  of  coke  are  to  be  found  at  many  points.  In  making  our 
estimate  of  the  earnings  from  residuals,  we  have  estimated  the 
coke  earnings  at  $8.00  per  ton  at  the  works. 

Assuming  1000  lbs.  of  marketable  coke  per  ton  of  coal  carbon- 
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ized  and  a  price  of  $8  per  ton,  the  total  revenues  from  coke  sales 
for  1922  can  be  estimated  at  $304,512. 

The  revenues  from  tar,  estimated  upon  a  yield  of  11.2  gallons 
per  ton  of  coal  and  a  net  price  of  3^^  cents  will  amount  to  about 
$25,579  in  1922.  Ammonia  sales  at  4.2  pounds  per  ton  of  coal 
and  a  net  price  of  7  cents  will  yield  $22,382.  The  total  return 
from  residuals  should  approximate  $352,483.  There  remains 
then  as  the  amount  to  be  met  by  gas  sales  the  difference  between 
the  total  requirements  $1,361,961  and  the  residual  sales  $352,- 
483,  or  $1,009,478. 

Eacine  sales  will  probably  total  about  400,000,000  cubic  feet, 
Kenosha  sales  about  250,000,000  cubic  feet  and  Cudahy  and 
South  Milwaukee  sales  about  70,000,000  cubic  feet.  These  esti- 
mates are  based  upon  the  distribution  of  sales  in  the  past,  which 
included  not  only  the  sales  during  the  large  output  of  1920,  but 
also  the  sales  during  the  year  1921. 

The  above  estimate  of  720,000,000  cubic  feet  of  gas  sales  is 
approximately  100,000,000  cubic  feet  less  than  the  sales  of  1920. 
This  decrease  is  due  primarily  to  a  falling  off  of  the  industrial 
load,  and  also  to  some  extent  to  a  decrease  in  the  commercial 
consumption.  During  the  period  of  prosperity  in  the  industrial 
establishments,  the  company  maintained  a  fair  output  to  the 
many  factories  in  its  territory.  We  do  not  believe,  however,  that 
it  reached  its  maximum  sales  in  the  industrial  class,  as  there  were 
various  fuels  used  in  the  factories  that  were  probably  not  as 
economical  as  gas.  In  addition  to  three  large  automobile  manu- 
facturing plants  in  Eacine  and  Kenosha,  there  are  a  large  num- 
ber of  other  plants  in  the  territory  which  have  use  for  large 
quantities  of  fuel  producing  a  high  degree  of  heat.  It  is  the 
belief  of  the  company  that  a  large  industrial  load  can  be  acquired 
in  its  territory  providing  a  rate  schedule  is  available  which  will 
permit  competition  with  other  fuels. 

Since,  where  gas  is  used,  the  cost  of  it  is  an  important  item 
entering  into  the  cost  of  manufacture  of  automobiles  and  certain 
other  products  considerable  study  has  been  made  of  the  possibil- 
ity of  obtaining  cheaper  fuel. 

There  can  be  no  question  that  in  some  localities  oil  burning 

furnaces  successfully  compete  with  the  gas  furnace.  For  this 
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reason  some  of  the  larger  factories  are  giving  serious  consider- 
ation to  the  oil  burning  furnace.  In  order  that  it  might  not  only 
compete  with  the  oil  type  of  furnace,  but  that  it  might  also  be 
in  a  position  to  compete  for  additional  load  where  other  less  mod- 
em processes  of  furnace  heating  are  in  use,  the  company  has 
asked  that  the  Commission  give  consideration  to  an  "industrial 
rate." 

There  are  two  questions  which  arise  in  connection  with  the 
company's  plan  to  acquire  an  increased  industrial  load.  First, 
how  will  the  increased  load  affect  the  present  capacity  of  its 
plant,  and  secondly,  will  it  place  a  burden  on  other  classes  of 
consumers  ? 

The  maximum  output  of  the  old  Racine  plant  in  any  one  day 
was  approximately  3,000,000  cubic  feet.  The  new  equipment 
has  increased  the  coal  gas  plant  to  some  eoctent;  just  how  much 
we  are  unable  to  state.  The  new  water  gas  plant,  which  at  the 
present  time  is  held  for  emergency  service  only,  is  capable  of 
producing  2,000,000  cubic  feet  per  day.  In  addition  there  is  a 
small  water  gas  plant  at  Kenosha.  It  would  appear,  therefore, 
that  the  company  is  in  a  position  to  turn  out  at  least  5,000,000 
cubic  feet  of  gas  per  day.  There  can  be  no  question  then  as  to 
the  capacity  of  plant  for  some  time  to  come. 

In  connection  with  the  plant's  capacity,  we  would  also  men- 
tion that  the  industrial  load  is  desirable  from  the  standpoint  of 
a  uniform  load.  A  much  better  load  factor  wiH  be  realized  with 
this  additional  business  for  the  reason  that  many  manufacturing 
processes  require  an  even  continuous  heating,  and  furthermore 
the  use  is  largely  twenty-four  hours  per  day,  for  the  reason  that 
it  is  not  economical  to  permit  furnaces  to  cool. 

As  already  mentioned,  consideration  can  only  be  given  to  an 
"industrial  rate,"  in  case  it  does  not  place  a  burden  upon  the 
other  classes  of  consumers.  In  the  event  the  proposed  rate  would 
increase  the  sales  in  a  larger  ratio,  than  the  ratio  of  increased 
operating  expenses  incident  to  their  production,  it  is  obvious  that 
the  additional  load  would  be  beneficial  to  all.  This  might  be 
true  even  if  the  rate  designed  should  not  under  existing  condi- 
tions meet  all  the  requirements  of  the  company. 

The  schedule  which  has  been  designed  to  meet  the  require- 
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ments  of  the  industrial  business  is  such  that  all  users  will  pay 
the  same  rate  for  the  first  100,000  cubic  feet  of  gas  consumed. 
This  is  the  same  base  as  the  schedule  now  in  effect  In  so  far 
cs  this  portion  of  the  schedule  is  concerned,  each  consumer  is 
sharing  in  the  operating  costs,  depreciation  and  return  in  pro- 
portion to  his  actual  consumption. 

Beyond  a  consumption  of  100,000  cubic  feet  per  month  the 
rate  is  designed  to  cover  not  only  the  production  costs  but  also 
what  we  believe  to  be  a  reasonable  portion  of  other  operating 
costs  and  capital  charges. 

The  schedule  as  amended  gives  a  minimum  reduction  of  10 
cents  per  1,000  cubic  feet  of  gas  used.  This  reduction  together 
with  the  voluntary  reduction  granted  by  the  company  in  August 
1921,  makes  a  total  reduction  of  20  cents  per  1,000  cubic  feet  of 
gas  consumed. 

This  reduction  is  equal  to,  if  not  greater  than,  the  average  of 
the  reductions  we  have  found  possible  at  other  plants  which  re- 
ceived increases  during  the  war  period. 


WISCONSIN  RAHiROAB  COBf3aSSION. 

EE  CITY  OP  KAUKAUNA. 

[U-2646.] 

Mehim  —  Operating  expenaea  —  Municipal  plant  —  Taxes. 

1.  An  allowance  for  estimated  taxes  should  be  included  In  the 
operating  expeneee  of  a  municipal  plant  supplying  service  to  a  village, 
in  order  to  determine  the  true  cost  of  service  for  which  consumers 
should  pay. 

Return  »  ReasondbleneBS  as  a  whole  —  Municipal  plant  »  Separate 
departments, 

2.  Electric  consumers  of  a  mimicipal  plant  should  not  be  required 
to  carry  the  burden  of  the  water  department  when  it  appears  that  the 
electric  department  earns  a  fair  return  while  the  water  department 
operates  at  a  loss. 

Bates  —  Municipal  plant  —  Cost  of  service, 

3.  A  municipal  electric  plant  earning  a  surplus  above  an  8  per 
cent  return  should  not  be  authorized  to  increase  rates  in  a  neighbor- 
ing village,  although  the  cost  of  service  may  be  greater  in  the  village, 
if  there  is  no  evidence  to  indicate  that  such  additional  cost  is  enough 
to  justify  an  increase  of  rates. 

[May  9,  1922.] 
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Application  for  authority  to  increase  electric  rates;  appli- 
cation denied. 

By  the  Commission:  Application  was  filed  by  the  city  of 
Kaukauna  as  an  electric  utility  February  7,  1922,  for  authority 
to  increase  its  rates  for  electric  service  in  the  Village  of  Little 
Chute.    The  existing  and  the  proposed  rates  are  as  follows: 

[Kate  schedule  omitted.] 

Hearing  in  the  above  entitled  matter  was  held  March  9,  1922. 
at  the  village  hall,  Little  Chute,  Wisconsin.  The  appearances 
were  J.  O.  Posson,  manager  for  the  utility;  T.  H.  Ryan,  for 
the  village  of  Little  Chute  and  C.  O.  Cannon  for  and  in  behalf 
of  J.  S.  Wynboom  a  user  of  power. 

This  matter  arose  primarily  from  the  fact  that  the  property 
of  the  Kaukauna  Municipal  Electric  Utility  located  in  the  vil- 
lage of  Little  Chute  has  been  placed  upon  the  tax  roll.  The  city 
of  Kaukauna  alleges  that  this  situation  results  in  a  discrimina- 
tion between  consumers  of  Little  Chute  and  of  the  city  of 
Kaukauna,  the  rates  being  the  same  in  each  locality. 

Taxes  to  the  amount  of  $1,284  and  covering  the  last  four  yeara 
have  been  paid,  the  rate  being  3  per  cent. 

Another  factor  which  the  city  alleges  enters  into  its  applica- 
tion to  increase  rates  is  the  cost  of  collecting  in  Little  Chute, 
which  is  in  excess  of  similar  collection  costs,  in  Kaukauna,  and 
amounts  to  $555.00  per  year.  In  Kaukauna  5  per  cent  discount 
is  allowed  consumers.  In  Little  Chute  consumers  get  5  per  cent 
discount  and  the  bank  gets  5  per  cent  on  the  total  collections. 

[1]  This  Commission  has  given  consideration  to  the  question 
of  taxes  in  every  case  which  has  been  before  it  involving  the 
rates  of  municipally  owned  plants.  The  Commission  has  ex- 
pressed itself  in  regard  to  interest,  taxes,  and  depreciation  as 
follows : 

"In  estimating  the  costs  for  municipal  as  well  as  for  privately 
ovvoied  plants,  it  would  seem  to  be  necessary  to  take  into  consid- 
eration the  operating  expenses,  depreciation,  taxes,  and  interest 
on  the  investment.  Operating  expenses,  including  depreciation, 
are  always  present  and  must  be  actually  met,  no  matter  by  whom 
the  plants  are  operated.     Taxes  and  interest  charges  may,  in  a 

sense,  be  dispensed  with  for  municipal  plants.     That  is,  neither 
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taxes  nor  interest  may  be  actually  assessed  against  such  plants. 
On  the  other  hand,  taxes  and  interest  charges  are  present  in  some 
form  in  all  industrial  activities.  Water  works  repre«Bent  prop- 
erty that  is  of  value  and  in  which  money  has  been  invested. 
They  jconstitute  a  part  of  the  capital  of  the  city.  If  such  items 
as  fixed  charges  are  not  considered  by  municipal  plants  in  fixing 
rates  for  private  consumers,  it  would  seem  that  these  consumers 
would  be  favored  as  against  the  taxpayers.  There  does  not,  on 
the  whole,  appear  to  be  any  equitable  ground  upon  which  such 
charges  can  be  entirely  eliminated  in  any  industry  or  in  connec- 
tion with  the  services  of  any  public  utility." 

Ee  Madison  City  Water  Works  (1909)  3  Wis.  R.  C.  R.  299, 
320. 

"No  charge  for  taxes  has  been  made  by  the  city  in  the  past. 
In  order  to  determine  the  true  cost  of  service  for  which  con- 
sumers should  pay  there  should  be  included  an  allowance  for  esti- 
mated taxes.  A  private  plant  would  have  to  pay  taxes,  and  if  a 
municipal  plant  is  exempted,  taxes  on  other  property  holders 
throughout  the  city  must  be  raised  as  a  result.  The  resulting 
increase  is  as  truly  a  cost  of  furnishing  a  utility  service  as  is 
any  other  cost  of  operation." 

Re  Fort  Atkinson  Water  &  Light  Qommission  (1913)  12  Wis. 
E.  C.  R.  260,  285. 

The  laws  of  Wisconsin  place  a  municipality,  which  owns  and 
operates  a  public  utility,  under  the  same  obligations  as  any  other 
owner  of  a  public  utility.  The  general  functions  of  city  govern- 
ment and  the  supplying  of  private  needs  should  be  kept  separate 
and  each  be  self-supporting.  In  other  words,  the  relation  of  the 
utilities  Commission  to  the  city  of  Kaukauna  should  be  on  the 
same  basis  as  the  relation  of  the  utility  with  all  of  its  private 
consumers  and  the  city  should  not  receive  privileges  to  which 
private  consumers  are  not  entitled. 

This  Commission  has  specifically  touched  upon  the  matter  of 
taxes  in  its  report  on  the  accounting  procedure  of  the  utilities 
.  Commission  of  Kaukauna  submitted  February  9,  1916.  It  was 
suggested  at  that  time  that  the  utilities  should  turn  over  to  the 
general  fund  annually  a  sum  of  money  equal  to  an  amount  to 
which  that  fund  would  be  entitled  out  of  the  general  taxes  were 
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such  utility  privately  owned.  As  the  general  fund  would  never 
be  entitled  to  state  and  county  taxes,  the  amount  turned  over  to 
that  fund  for  taxes  should,  therefore^  not  cover  these  items.  In 
other  words,  the  computation  covering  this  matter  should  be  made 
merely  as  a  memorandum  between  the  assessor,  city  clerk,  and 
superintendent  at  a  fair  value  of  the  plant.  The  value  of  plant 
within  the  corporate  limits  of  Kaukauna  should  not  be  formally 
placed  upon  the  tax  roll  because  state  and  county  taxes  are  not 
payable. 

Examination  of  the  expenses  reported  by  the  Kaukauna  dee- 
trie  and  water  departments  show  that  no  charges  for  taxes  have 
been  made  in  the  past  based  upon  the  property  situated  in  Kau- 
kauna. In  order  to  determine  the  true  cost  of  service  for  which 
consumers  should  pay,  there  should  be  included  an  allowance  for 
estimated  taxes.  The  following  tables  show  the  revenues  and 
cjxpenses  of  the  electric  and  water  departments  for  the  year  ended 
December  31,  1921.     [Table  omitted.] 

[2]  A  situation  is  found  in  Kaukauna  somewhat  different 
from  that  of  most  utilities  operating  in  communities  of  this  size. 
We  find  the  electric  department  with  very  large  earnings  and  the 
water  department  with  earnings  less  than  normal.  By  including 
reported  interest  deductions  in  the  above  tables,  it  is  noted  that 
the  electric  department  had  a  net  income  of  $59,514.06  while 
the  wat^r  department  had  a  deficit  of  $1,158.55  for  the  year 
ended  December  31,  1921. 

Electric  consumers  should  not  be  required  to  carry  the  burden 
of  the  water  department.  Each  utility  should  stand  on  its  own 
feet.  The  larger  portion  of  the  operating  expenses  of  the  plants 
w  directly  chargeable  to  a  particular  utility  and  a  particular 
class  of  servica  The  remaining  expenses  are  common  and  must 
be  apportioned  between  the  utilities  on  a  fair  and  reasonable 
basis.  From  the  data  at  hand  it  appears  there  is  a  possibility 
that  a  larger  proportion  of  the  labor  expense  has  been  charged 
to  Electric  Power  Pumping  than  conditions  warrant,  but  even 
though  a  substantial  part  of  this  total  water  department  amount 
were  reapportioned  to  the  electric  department  it  would  not 
materially  affect  the  earnings  of  this  latter  department. 

In  order  to  deteimine  normal  operating  costs  of  the  Kaukauna 
P.U.R.1922C. 
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Municipal  Electric  department  we  have  added  to  the  expenses 
reported  for  the  year  ended  December  31,  1921,  allowances  for 
taxes  and  a  return  upon  the  plant  value.  These  data  are  shown 
in  the  following  table. 

Eleotrio  Department,  Adjusted  Income  Account,  Tear  ended  December  SI, 

1921, 

Revemiea     $204^39.10 

Operating  expenses  excluding  depreciation $134,839.62 

Depreciation     9,272.37 

Taxes 4,372.41 

Interest    17,260.93 

Total    165,745.33 

Surplus    39,093.77 

Amortization  of  organization  expenses  1,252.00 

Surplus    $37,841.77 

[3]  The  $37,841.77  of  excess  earnings  amounts  to  17.5  per 
cent  of  the  book  value,  and  this  is  available  after  a  liberal  allow- 
ance for  depreciation. 

Tax  allowances  noted  in  the  above  table,  for  purposes  of  this 
investigation,  have  been  based  upon  the  full  tax  rate  rather  than 
upon  the  tax  rate  for  local  purposes  only.  Even  under  this  con* 
dition,  and  after  including  an  allowance  for  return  on  the  utility 
investment  at  8  per  cent,  and  an  allowance  for  amortizing  the 
organization  expense,  the  electric  department  had  an  available 
surplus  of  $37,841.77. 

We  see  no  need  of  an  increase  in  rates  at  this  time.  It  now 
appears  that  while  a  reduction  in  rates  was  proposed  by  the  util- 
ity and  authorized  by  this  Commission  to  become  effective  May 
1,  1919,  the  revised  schedule  was  never  applied.  The  schedule 
enforced,  therefore,  has  resulted  in  annual  earnings  considerably 
above  what  the  utility  would  have  received  had  the  schedule  ap- 
proved April  16,  1919,  been  applied. 

Even  though  the  cost  of  service  in  Little  Chute  may  be  higher 
than  in  Kaukauna,  there  is  nothing  in  this  case  to  indicate  that 
such  additional  cost  is  enough  to  justify  an  increase  of  rates. 
P.U.R.1922C. 
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BE  C.  L.  PRESTON. 
[Application  No.  96,  Decision  No.  533.] 

Certificates  of  convenience  and  necessity  —  Measims  for  refusal  — 
Immaterial  testimony, 

1.  Testimony  relating  to  the  amount  of  taxes  paid  by  a  railroad 
and  damage  to  highways  by  motor  freight  trucks  is  immaterial  upon 
an  application  for  a  certificate  of  convenience  and  necessity  to  operate 
a  truck  in  competition  with  an  existing  railroad  carrier. 

Certificates  of  convenience  and  necessity  —  Motor  tmdks  —  Sfioicing 
of  convenience. 

2.  A  motor  truck  service  which  takes  merchandise  from  the  door 
of  a  consignor  and  delivers  it  to  the  door  of  a  consignee  is  a  reasonable 
necessity  and  convenience  to  the  public  although  not  an  absolute  neces- 
sity, when  existing  railroad  service  necessitates  handling  and  cartage 
at  each  end  of  the  route. 

[May  1,  1922.] 

Application  for  a  certificate  of  public  convenience  and  neces- 
sity for  the  operation  of  a  motor  truck  business;  application 
granted. 

Appearances:  M.  B.  Waldron,  of  Denver,  for  applicant; 
E.  G.  Kjaowles,  of  Denver,  for  Union  Pacific  Railroad  Com- 
pany. 

By  the  Commission:  On  June  30,  1920,  applicant,  C.  L. 
Preston,  doing  business  under  the  name  of  the  Northern  Transfer 
Company,  filed  his  petition  with  the  Commission  for  a  certificate 
of  public  convenience  and  necessity  to  engage  in  the  transporta- 
tion of  freight  by  motor  truck  between  Denver  and  Greeley, 
Colorado,  and  intermediate  points.  The  petition  sets  forth  by 
appropriate  allegations  the  equipment  which  he  proposes  to  use 
in  his  motor  truck  transportation,  and  proposes  to  operate  each 
day  of  the  week  in  either  direction,  and  that  the  territory  through 
which  he  operates  is  thickly  populated  and  the  necessity  for 
further  service  in  the  transportation  of  freight,  and  that  public 
convenience  and  necessity  require  the  proposed  operation.  At- 
tached to  said  petition  are  the  rates  proposed  to  be  charged, 
which  includes  delivery  charges  for  the  service  rendered. 

Union  Pacific  Railroad  Company  was  served  with  a  copy  of 
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said  petition,  and  on  July  16, 1920,  filed  its  motion  and  objection 
and  answer  thereto. 

The  motion  to  dismiss  the  application  is  based  npon  a  mimber 
of  reasons  therein  set  forth,  most  of  which  are  for  the  alleged 
failure  of  the  applicant  to  comply  with  the  rules  of  procedure 
of  the  Commission  with  regard  to  filing  applications  for  a 
certificate  of  public  convenience  and  necessity,  except  the  second 
ground  thereof,  which  is  upon  the  alleged  ground  that  this 
Commission  is  without  power  or  jurisdiction  to  entertain  said 
application  or  to  grant  any  relief  in  respect  thereto. 

The  objection  and  answer  filed  contemporaneously  with  said 
motion  to  dismiss  by  Union  Pacific  Railroad  Company,  enu- 
merates a  number  of  reasons  why  the  certificate  should  not  be 
granted  and  the  application  dismissed,  the  important  ones  of 
which  are: 

It  is  alleged  in  paragraphs  three  and  four  that  the  respondent 
railroad  regularly  operates  trains  over  its  line  of  railroad  be- 
tween Denver  and  Greeley  and  intermediate  points,  and  that 
the  people  affected  are,  and  will  be,  at  all  times  properly, 
adequately,  reasoiiably,  sufficiently,  promptly  and  conveniently 
served  by  respondent  railroad  in  the  transportation  of  freight 
at  reasonable  rates  and  charges,  and  that  public  convenience  or 
necessity  does  not  require  the  proposed  operation  of  said  auto- 
mobile truck  line,  for  that  the  public  is  already  served  in  a  com- 
plete, satisfactory  and  efficient  manner  by  the  operation  of  its 
trains  between  the  cities  aforesaid. 

The  matter  was  set  for  hearing  at  the  hearing  room  of  the 
Commission,  Capitol  Building,  Denver,  Colorado,  on  Thursday, 
March  24,  1921,  at  10  o'clock  A.  M.  Upon  said  day,  by  agree- 
ment of  counsel  and  the  Commission,  the  matter  was  continued 
from  March  24,  1921,  to  May  27,  1921,  at  the  same  place,  and 
the  applicant  was  given  leave  to  file,  not  less  than  ten  days  prior 
to  the  date  to  which  the  hearing  was  continued,  such  additional 
data  as  was  required  to  be  filed  under  the  rules  and  practice 
of  the  Commission,  and  to  furnish  to  said  Union  Pacific- Rail- 
load  copies  thereof. 

On  the  date  to  which  the  same  was  continued,  to  wit :  Friday, 
May  27,  1921,  the  matter  was  duly  heard,  at  which  applicant 
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testifiecl,  in  substance,  that  the  Northern  Transfer  Company  was 
merely  the  trade  name  under  which  the  applicant  had  been  doing, 
and  proposed  to  continue  to  do,  business  as  a  motor  truck  line 
for  the  transportation  of  freight  between  Denver  and  Greeley; 
that  he  was  then  operating  three  trucks  and  would  provide  such 
further  equipment  as  the  business  justified ;  that  he  had  a  license 
for  the  operation  of  his  trucks  in  the  city  of  Denver,  but  that 
no  other  or  further  licenses  were  required  to  operate  such  trucks 
through  the  towns  between  Denver  and  Greeley  nor  in  Greeley; 
that  he  proposed  to  operate  as  nearly  on  schedule  time  as  pos- 
sible so  as  to  deliver  freight  from  Denver  into  Greeley  at  6 
o'clock  in  the  morning,  a  good  deal  earlier  than  freight  could 
be  delivered  by  the  rail  carrier,  and  that  the  service  comprised 
pick-up  and  delivery  from  consignor  to  consignee's  door;  that 
the  business  men  of  Greeley,  of  which  there  were  about  one 
hundred  fifty,  were  his  patrons  and  that  it  was  a  convenience 
and  a  necessity  to  them  in  the  matter  of  prompt  delivery  of  their 
goods  at  their  doors,  and  particularly  with  reference  to  perishable 
<^mmodities. 

The  testimony  of  the  railroad  was  to  the  effect  that  a  frei^t 
train  ran  daily,  except  Sunday,  between  Denver  and  Greeley, 
and  that  departure  from  Denver  was  in  the  nighttime  to  arrive 
at  Greeley  the  next  morning,  where  freight  was  delivered  from 
Denver  to  the  consignee  at  Greeley  about  8  o'clock  in  the  morn- 
ing; and  that,  therefore,  the  rates  and  charges  being  as  low,  if 
not  a  trifle  lower,  than  those  proposed  by  the  motor  truck  line, 
there  was  no  necessity  or  convenience  of  the  public  for  the  opera- 
tion of  said  motor  truck  freight  line. 

[1]  The  answer  of  the  rail  carrier  and  the  testimony  upon 
its  behalf  embraced  a  number  of  other  matters,  such  as  the 
amount  of  taxes  paid  by  the  rail  carrier,  the  damage  to  the 
highway  done  by  the  motor  freight  trucks,  and  so  on,  all  of 
which  the  Commission  deems  to  be  immaterial  under  the  statute 
in  this  regard. 

[2]  As  this  Commission  stated  in  Re  Overland  Motor  Express 
Company,  P.U.R.1920B,  551,  the  neceasity  and  convenience  of 
the  public  cannot  be  deemed  to  be  an  absolute  necessity  else  the 
^statute  would  be  meaningless.     In  that  case  the  question  of  con- 
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stniction  of  the  phrase  "convenience  and  necessity,"  as  used  in 
§  35  of  the  Public  Utilities  Act,  was  carefully  considered,  and 
upon  the  authorities  therein  cited  we  concluded  that  the  phrase 
"convenience  and  necessity"  cannot  be  split  in  two,  for  obviously 
anything  that  is  a  necessity  would  be  a  convenience,  while,  on 
the  other  hand,  a  convenience  of  the  public  is  not  necessarily  a 
necessity;  so  that  the  conclusion  was  reached  in  the  Overland 
case  cited  above,  that  all  that  an  applicant  was  required  to  show 
was  a  reasonable  convenience  and  necessity  of  the  public  to 
be  afforded  through  the  establishment  of  the  proposed  service, 
as  compared  with  the  service  already  existing  in  the  particular 
field. 

The  merchant  at  Greeley  who  orders  merchandise  from  the 
Denver  merchant,  may  have  the  same  picked  up  by  the  motor 
truck  company  at  the  door  of  the  Denver  merchant  and  delivered 
to  his  door  in  Greeley  at  practically  the  same  cost  of  service  as 
the  rail  freight  rate,  or  less,  for  if  the  same  merchandise  is 
transported  by  the  rail  carrier  the  same  must  bear  the  expense 
of  the  haulage  from  the  Denver  merchant's  place  of  business  te 
the  freight  depot,  there  to  be'  transferred  to  a  freight  car,  con- 
veyed to  Greeley,  there  delivered  to  the  freight  depot,  and  there 
to  be  loaded  into  some  vehicle  for  carriage  to  the  Greeley  mer- 
chant's place  of  business.  The  latter  service  is  not  the  con- 
venience, surely,  to  the  Greeley  merchant  as  the  service  proposed 
and  which  has  been  maintained  by  applicant  in  taking  the  mer- 
chandise from  the  door  of  the  consignor  and  delivering  it  to  the 
door  of  the  consignee. 

Before  the  motor  truck  means  of  transportation  came  in  use 
no  other  necessity  or  convenience  was  known;  and  while  the 
service  proposed  by  applicant  is  not  an  absolute  necessity,  the 
Commission  is  of  the  opinion  that  it  is  a  reasonable  necessity 
and  convenience  to  the  public.  It  must  be  borne  in  mind  that 
during  the  period  of  Federal  control  of  rail  carriers,  covering  a 
period  of  two  or  three  years,  the  establishment  of  truck  lines 
was  encouraged  on  account  of  lack  of  equipment  and  necessity 
of  the  Government  for  all  available  rail  equipment  for  the  use 
of  the  Government  in  the  transportation  of  the  sinews  of  war; 
and  during  that  period  the  carriers  by  rail  made  no  protest  or 
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(bjection  to  the  motor  truck  transportation  lines,  and  only  within 
the  past  year  and  a  half  have  such  objections  been  made. 

Such  matters  as  injury  to  the  highways  of  the  state  by  truck 
transportation  lines  and  of  the  taxes  paid  by  rail  carriers,  which 
proportionately  are  used  for  the  construction  and  maintenance 
of  highways,  and  all  such  kindred  questions  are  matters  for 
legislative  action,  by  the  enactment  of  such  statute  laws  as  will 
invest  the  Commission  with  authority  to,  in  the  proper  case,  give 
such  matters  due  consideration. 

At  the  hearing  on  May  27th,  applicant  introduced,  over  objec- 
tion of  respondent,  a  paper  writing  dated  May  23,  1921,  signed 
by  some  fifty  of  the  mercantile  and  business  firms  of  the  city 
of  Greeley,  expressing  their  satisfaction  at  the  service  rendered 
by  applicant  and  a  desire  that  such  service  be  continued. 

Taking  all  the  circumstances  surrounding  this  proceeding  into 
consideration,  it  is  the  opinion  of  the  Commission  that  an  ap- 
propriate order  be  entered  granting  the  certificate  to  applicant 
sought  in  his  application. 


DISTRICT   OF   COIiUMBIA   PUBIilO   I7TIIiITIBS    COMMISSION. 

RE  BATES  OP  STREET  RAILWAY  COMPANIES. 
[Formal  Case  No.  109,  Order  No.  462.] 

Sates  o  Competing  street  railways  »  Vnifomiity, 

1.  The  rates  of  street  railways  operating  in  competitiom  in  a  single 
city  should  be  uniform* 

Valuation  —  Additions  —  Weighted  average* 

2.  The  weighted  average  of  additions  to  utility  property  and  not 
the  full  amount  of  such  additions  should  be  used  in  calculating  the 
rate  of  return  earned  during  the  past  year. 

Return  —  Operating  expenses  —  Federal  income  tax  —  Street  raU" 
ways, 

3.  Federal  income  taxes  should  be  excluded  from  the  operating 
expense  of  a  street  railway. 

Service  —  Street  railways  —  One-man  cars. 

4.  The  operation  and  development  of  one-man  cars  are  in  the 
interests  of  safety  and  economy  and  a  street  railway  company  should 
be  permitted  to  extend  the  use  of  such  cars. 
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Service  «•  Street  raiUraps  — >  Care  —  VentUation, 

5,  Any  mechanical  Bjstem  of  ventilation  which  would  be  adequate 
for  a  heavily  loaded  car  would  necessarily  prove  unsatisfactory  when 
the  car  is  lightly  loaded  and,  therefore,  a  street  railway  company 
should  require  to  maintain  a  certain  minimum  satisfactory  for  a 
lightly  loaded  car  with  a  provision  for  further  ventilation  as  required. 

Service  »  Street  railways  —  Cars  —  Heating, 

6.  No  provision  should  be  made  requiring  a  street  railway  com- 
pany to  equip  its  cars  with  devices  to  regulate  the  maximum  tem- 
perature limit  since  the  performance  of  the  automatic  installations 
has  not  been  satisfactory. 


Bates  —  Street  railways  —  Table  of  fares. 

Table  showing  the  fares  charged  by  street  railway  companies  in 
various  cities,  p.  657. 

[February  27,  1922.] 

Investigation  of  street  railway  fares;  fares  reduced. 

By  the  Commission:  On  July  29,  1921,  the  Commission 
issued  order  number  429  (P.U.R.1921E,  13)  reducing  the  rates 
of  fare  on  the  lines  of  the  several  street  railway  companies  operat- 
ing in  the  District  of  Columbia  from  8  cents  cash,  or  4  tokens 
for  30  cents,  to  8  cents  cash  or  5  tokens  for  35  cents,  these  rates 
to  be  eifective  until  March  1,  1922,  on  which  date  they  shall  be 
restored  automatically  to  those  in  effect  on  October  18,  1919, 
unless  on,  or  before,  March  1,  1922,  the  Commission  shall  have 
ordered  otherwisa 

On  January  12, 1922,  the  Commission  announced  its  intention 
of  holding  a  public  hearing  to  consider  the  question  of  the  rates 
of  fare  to  be  effective  on,  and  after,  March  1,  1922,  with  par- 
ticular reference  to  the  following  questions: 

1.  The  reasonableness  of  the  present  rates,  toUs^  and  charges 
for  street  railway  service  in  the  District  of  Columbia. 

2.  The  actual  results  of  operations  during  the  full  calendar 
year  1921,  divided  between  operations  in  the  District  of  Co- 
lumbia and  in  Maryland  and  the  basis  for  apportioning  operating 
expenses  between  these  two  jurisdictions. 

3.  The  estimated  results  of  operations  for  the  calendar  year 
1922  at  the  present  rates  of  fare,  based  upon  the  actual  opera- 
tions for  the  four  months  of  September,  October,  November, 
and  December,   1921,  and  estimated  for  the  remaining  eight 

months  of  1922. 
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4.  The  economies  that  have  been  effected  through  the  opera- 
tion of  one-man  cars  and  the  advisability  of  extending  such 
operations. 

5.  The  economies  that  have  been  effected  through  other 
methods  of  operation. 

6.  The  average  earnings  of  trainmen  under  the  present  scale 
of  wages  and  the  individual  maximum  earnings  of  such  em- 
ployees during  the  calendar  year  1921. 

7.  The  reductions  in  wages  of  employees  that  have  been  made 
during  the  calendar  year  1921  and  if  any  further  reductions 
are  contemplated  or  advisable. 

8.  The  provisions  that  are  now  made  for  properly  heating  and 
ventilating  cars  during  the  winter  months  and  the  steps  that  are 
in  contemplation  for  improving  the  present  methods. 

9.  Comparative  statistics  for  the  calendar  years  1920  and 
1921,  showing  the  number  of  passengers  of  each  class  carried, 
the  car  miles  and  car  hours  operated  and  the  estimated  number 
of  passengers  for  1922  based  upon  the  present  tendency  of 
traffic. 

10.  The  question  of  the  needed  extensions  of  street  railway 
lines  and  the  locations  where  the  companies  are  prepared  to  make 
such  extensions. 

[1]  Before  proceeding  to  a  discussion  of  the  testimony  given 
at  the  public  hearings  on  these  several  questions  on  February 
I  and  2,  1922,  the  Commission  believes  that  it  should  state  its 
position  on  the  question  of  whether  the  rate  of  fare  for  all  the 
companies  in  the  District  of  Columbia  shall  be  uniform  or 
whether  each  company  shall  be  considered  separately  and  such 
a  rate  of  fare  established  for  it  as  will  enable  it  to  earn  a  fair 
and  reasonable  rate  of  return  upon  the  fair  value  of  its  used 
and  useful  property.  It  was  contended  by  both  the  Capital 
Traction  Company  and  the  Washington  Railway  &  Electric 
Company,  the  two  principal  street  railway  companies,  that  the 
rate  of  fare  should  be  unifonn.  It  was  contended  with  equal 
force  by  the  representatives  of  the  Federation  of  Citizens'  As- 
sociations that,  under  the  provisions  of  the  Public  Utilities  Act, 
the  Commission  has  no  authority  to  consider  these  two  com- 
panies as  one  and  must  establish  separate  rates  of  fare  for  each. 
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The  position  the  Commission  has  heretofore  taken  in  this  matter 
has  been  stated  frequently,  but  it  seems  advisable  to  repeat  now 
\vhat  it  said  on  October  18,  1919  (order  number  344,  Formal 
Case  No.  77,  Re  Washington  Eailway  &  E.  Co.  P.U.R1919F, 
751). 

"Having  reached  a  conclusion  as  to  the  extent  to  which  addi- 
tional revenues  are  needed  by  the  Washington  Railway  &  Elec- 
tric Company  and  its  subsidiaries,  and  as  to  the  best  means  of 
raising  such  increased  revenues,  it  is  of  importance  to  determine 
whether  these  increased  rates  of  fare  shall  apply  only  to  the 
Washington  Railway  &  Electric  System  or  whether  they  shull 
apply  alike  to  all  street  railway  companies  within  the  District 
of  Columbia.  There  would  be  but  one  answer  to  this  question  if 
the  two  companies  were  not  competitive,  but  with  ^practically 
every  line  of  the  Washington  Railway  and  Electric  Company 
within  the  city  proper,  paralleled  by  a  line  of  the  Capital  Trac- 
tion Company,  the  application  of  discriminating  rates  to  the  two 
companies  would,  in  the  opinion  of  the  Commission,  result  in 
such  a  disarrangement  of  the  arteries  of  city  transportation  as 
to  make  it  utterly  impossible  for  the  Capital  Traction  Company 
to  render  adequate  service,  while,  at  the  same  time  the  reduction 
in  the  number  of  passengers  on  the  Washington  Railway  &  Elec- 
tric System  would  to  a  large  extent,  offset  the  effect  on  the  gross 
revenues  of  the  increased  fares.  The  two  systems  are  so  related 
that  if  the  present  character  of  service  is  to  be  maintained,  much 
less  improved,  it  is  deemed  imperative  that  uniform  rates  be 
maintained  on  the  two  systems." 

"It  is  true  that  the  disparity  in  the  net  earnings  of  the  two 
principal  street  railway  corporations  is  very  great,  and  every 
proper  means  of  correcting  this  disparity  should  be  taken.  In 
the  opinion  of  the  Commission,  a  big  step  toward  this  end  lies 
in  modifying  the  provisions  of  the  law  under  which  street  rail- 
way companies  are  required  to  pay  into  the  public  treasury  4 
per  cent  of  their  gross  revenues.  While  this  law  has  been  on  the 
statute  books  for  many  years,  it  is  inequitable  in  its  terms  and  in 
the  judgment  of  the  Commission  should  be  modified  by  exempt- 
ing from  taxation  that  part  of  the  income  required  to  meet  oper- 
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ating  expenses  and  pay  a  fair  return  upon  the  fair  value  of  the 
property,  and  that  upon  income  in  excess  of  the  amount  exempted 
a  tax  should  be  levied  upon  a  sliding  scale  as  is  done  under  the 
general  Federal  income  tax  law.  It  is  the  intention  of  the  Com- 
mission to  present  this  matter  to  Congress  at  an  early  date,  to- 
gether with  certain  other  suggested  changes  in  the  law,  designed 
to  relieve  the  street  railway  companies  from  burdens  now  resting 
upon  them,  which,  in  the  opinion  of  the  Commission,  should  be 
borne  by  the  community  as  a  whole.  If  such  legislation  is  en- 
acted, it  will  necessitate  a  downward  revision  in  rates  of  service, 
which  is  one  reason  for  limiting  the  rates  established  by  this 
order  to  a  six-months'  period.'' 

In  carrying  out  its  expressed  intention  to  seek  remedial  legis- 
lation, a  bill  was  introduced  in  the  House  of  Representatives  on 
January  25,  1920,  the  principal  provisions  of  which  contem- 
plated a  change  in  the  method  of  taxation  from  the  present  4 
per  cent  tax  on  gross  receipts  to  a  tax  of  50  per  cent  on  net  in- 
come in  excess  of  a  6  per  cent  return  and  75  per  cent  on  net 
income  in  excess  of  a  7  per  cent  return,  with  no  tax  if  the  net 
income  is  less  than  a  6  per  cent  return.  Extended  hearings 
before  the  Committee  on  the  District  of  Columbia  of  the  House 
of  Representatives  followed  shortly  after  this  bill  was  introduced, 
at  which  the  whole  street  railway  situation  was  fully  discussed. 

Since  that  time  twelve  other  bills  have  been  introduced  in  the 
House  of  Representatives  and  five  in  the  Senate,  all  seeking  to 
provide  some  form  of  relief  to  the  public  from  high  street  car 
fares.  The  provisions  of  these  various  bills  touch  every  possible 
phase  of  the  situation,  from  municipal  ownership  of  the  street 
railway  lines  to  the  abolishment  of  the  Public  Utilities  Commis- 
sion and  the  revocation  of  all  orders  issued  by  it.  The  Commit- 
tee on  the  District  of  Columbia  of  Senate  also  held  a  hearing  in 
February,  1921,  on  one  of  the  bills  introduced  in  that  body,  and 
another  in  April,  1921,  on  the  general  question  of  a  merger  of 
the  two  companies. 

In  addition  to  its  efforts  to  secure  remedial  legislation  from 
Congress,  attempts  were  made  by  the  Commission  in  April  and 
May,  1921,  through  conferences  with  representatives  of  the  two 
companies,  to  formulate  a  plan  for  a  merger  of  their  properties 
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on  an  equitable  basis,  as  a  very  important  step  in  bringing  about 
a  general  reduction  in  the  rates  of  fare.  These  efforts  proved 
unsuccessful  and  the  Commission  reluctantly  reported  the  fact 
to  the  Committees  in  Congress. 

The  effect  of  maintaining  a  uniform  rate  of  fare  for  these 
two  companies  during  the  past  three  years,  including  the  effect 
for  the  present  year  at  the  existing  rates  if  this  policy  be  con- 
tinued, is  shown  as  follows : 

Capital  Traction  Company. 

Earned  in  excess  of  a  7%  return  in  1919,  actual  $372,267.64 

Earned  in  excess  of  a  7%  return  in  1920,  actual   536,015.62 

Earned  in  excess  of  a  7%  return  in  1921,  actual 584,309.10 

1  Estimated  earnings  in  excess  of  a  7%  return,  1922 517,479.56 

12,010,071.92 

WasMngton  Railvmy  d  Eleotrie  Oompany'$  Byaiem. 
Amount  by  which  the  combined  companies  'failed  to  earn  a 
7%  return: 

Actual,   1919    $780,443.67 

Actual,    1920    401,919.48 

Actual,   1921    121,761.23 

:i  Estimated,  1922   458,553.43 

$1,762,677.81 

Net  amount  paid  in  excess  of  7%  return  on  fair  value  of 

all   companies    $247,394.11 

I  Estimates  as  made  by  companies,  unchanged. 

Returns  are  based  upon  weighted  average  fair  value  for  each 
year,  as  found  by  the  Commission. 

The  question  the  Commission  must  decide  is,  "shall  this  policy 
of  a  uniform  rate  of  fare  be  continued?'^  Three  years  have 
passed  without  the  enactment  of  remedial  legislation;  efforts  to 
bring  the  companies  together  through  a  voluntary  merger  have 
failed;  the  president  of  the  Capital  Traction  Company  stated 
at  the  hearings  in  this  case  that  conditions  likely  to  lead  to  a 
merger  are  no  different  now  than  they  were  following  the  confer- 
ences between  the  Commission  and  the  companies  a  year  ago ;  he 
stated  moreover,  that  in  his  opinion  it  is  very  doubtful  if  any 
material  reduction  in  fare  would  result  from  a  merger  of  the 
<;ompanies. 

Under  the  circumstances,  therefore,  the  Commission  believes 
that  it  should  adhere  to  its  position  to  keep  the  rates  of  fare  uni- 
foi-m.  In  assuming  and  maintaining  this  policy  the  Commission 
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is  taking  precisely  the  same  attitude  regarding  the  street  rail- 
ways of  this  city  as  is  enjoined  by  Congress  upon  the  Interstate 
Commerce  Commission  in  its  dealings  with  interstate  carriers 
for  which,  regardless  of  earnings,  valuations,  and  capitalization, 
equal  rates  are  prescribed  for  carrying  freight  and  passengers 
between  the  same  termini.  Any  other  policy  would  bankrupt  the 
financially  weaker  carriers  to  the  great  detriment  of  the  territory 
they  serve.  The  problem,  then,  is  to  ascertain  how  much,  if  at 
all,  the  present  rates  can  be  reduced. 

[2]  The  fair  value  of  the  properties  of  the  Capital  Traction 
Company  and  of  the  Washington  Railway  &  Electric  Company 
System,  as  of  December  31,  1921,  was,  respectively,  $15,866,- 
798.47  and  $17,469,527.73,  or  a  total  of  $33,335,326.20,  based 
upon  the  Commission's  findings.  These  figures  included  the  net 
amounts  of  additional  property  placed  in  service  during  1921, 
at  the  actual  cost  thereof.  In  calculating  the  rate  of  return 
earned  by  each  of  these  companies  during  that  year,  the  weighted 
average  of  the  1921  additions  should  be  taken — not  the  full 
Amount  of  such  additions.  This  would  reduce  the  fair  value 
figures  given  above  to  an  average  fair  value  for  each  company 
of  $15,734,221.98  and  $17,236,409.58  respectively.  On  this 
basis  the  rate  of  return  actually  earned  during  1921  becomes 
30.73%  for  the  Capital  Traction  Company  and  6.25%  for  the 
Washington  Eailway  and  Electric  Company  system.  If  these 
two  principal  street  railway  companies  be  considered  as  one, 
their  combined  operations  during  the  year  1921  will  show  a  rate 
of  return  of  8.38%  upon  the  Commission's  findings  of  fair  value. 

These  earnings  are  in  excess  of  what  may  be  expected  in  1922, 
principally  because  the  rate  of  fare  during  the  first  eight  months 
of  that  year  was  higher  than  the  present  rates.  The  estimates 
for  the  two  companies  for  1922  at  the  present  rates  of  fare  show 
a  rate  of  return  on  the  fair  values  as  of  December  31,  1921,  of 
10.26  per  cent  and  4.375  per  cent,  respectively,  or  a  combined 
rate  of  return  of  7.17  per  cent.  Expressed  in  dollars,  this 
amounts  to  $58,926.13  in  excess  of  a  7  per  cent  return  on  the 
combined  fair  value. 

In  the  petition  submitted  by  the  Washington  Railway  &  Elec- 
tric Company  at  the  opening  of  this  case,  the  company  referred 
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as  follows  to  the  question  of  the  fair  value  of  its  property  as  a 
basis  for  fixing  rates  of  fare: 

*That  on  November  7,  1921,  in  the  case  of  appeal  of  the 
Potomac  Electric  Power  Company  from  an  order  and  decree  of 
the  Supreme  Court  of  the  District  of  Columbia  aflSrming  the 
order  of  this  Commission  fixing  the  value  of  the  property  of  that 
company,  used  and  useful  in  the  District  of  Columbia,  the  Court 
of  Appeals  of  the  District  of  Columbia  reversed  the  said  order 
and  decree  of  the  Supreme  Court  of  the  District  of  Columbia, 
and  declared  that  this  C(Hnmission  had  erred  in  ignoring  and  not 
giving  due  weight  to  the  uncontradicted  evidence  as  to  the  actual 
value  of  the  property  at  the  date  of  which  such  valuation  was 
made. 

That  in  the  case  of  the  valuation  of  your  petitioners'  street 
railway  properties,  it  was  similarly  urged  that  this  Commission 
should  consider  and  give  due  weight  to  the  evidence  as  to  the 
actual  value  of  the  property  at  the  time  of  such  valuation,  raising 
precisely  the  same  point  as  in  the  case  of  the  Potomac  Electric 
Power  Company,  the  uncontradicted  evidence  in  the  valuation 
of  the  petitioner's  street  railway  properties  showing  that  between 
July  1,  1914,  and  June  30,  1919,  there  had  been  a  material  en- 
hancement in  the  values  of  the  petitioners'  properties,  used  and 
useful  in  the  public  service  in  the  District  of  Columbia,  of  sev- 
eral millions  of  dollars,  no  part  of  which  enhancement  in  actual 
value  had  been  taken  into  account  in  arriving  at  the  fair  value 
of  your  petitioners'  properties  as  of  June  30,  1919,  and  said 
findings  have  been  made  the  basis  of  certain  subsequent  orders 
of  this  Commission,  prescribing  rates  of  fare  to  be  charged  by 
your  petitioners,  as  hereinbefore  enumerated. 

That  your  petitioners  are  advised  by  their  counsel,  and,  there- 
fore, aver,  that  for  this  Commission  to  base  rates  of  fare  to  be 
charged  by  them  upon  its  aforesaid  valuation  as  of  June  30, 
1919,  with  net  subsequent  additions  at  cost,  without  giving  due 
consideration  to  the  enhancement  which  has  occurred  in  the 
actual  value  of  their  properties  between  said  date  and  the  date 
of  which  such  orders  as  to  rates  are  to  become  effective,  would 
Constitute,  to  that  extent,  a  taking  of  the  properties  of  your  peti- 
tioners, without  just  compensation  and  without  due  process  of 
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law,  contrary  to  the  rights  guaranteed  your  respective  petitioners 
by  the  Constitution  of  the  United  States/' 

This  position  was  discussed  by  the  president  of  the  company 
in  his  testimony,  the  claim  being  made  that  the  cost  of  reproduc- 
tion, using  the  Commission's  basis  and  quantities  as  of  July  1, 
1914,  and  using  the  present  costs,  shows  that  the  property  at  this 
time  would  cost  over  $10,110,606.57  more  than  the  figures  used 
by  the  Commission^ 

A  similar  claim  was  made  at  the  hearing  by  the  Capital  Trac- 
tion Company,  the  increase  in  the  reproduction  cost  of  that  com- 
pany's property  at  this  time  being  placed  at  about  $4,000,000. 

The  Commission  does  not  consider  it  necessary  nor  advisable 
to  enter  into  a  discussion  of  these  claims  at  this  time.  It  is  suffi- 
cient to  say  that  the  trial  court  has  upheld  the  findings  of  the 
Commission  in  the  Potomac  Electric  Power  Company's  case  in 
every  particular;  the  Court  of  Appeals  has  reversed  the  lower 
court  on  tWo  points  only,  on  one  of  which  the  companies  now  rely 
for  their  arguments  for  an  increased  fair  value;  an  appeal  has 
been  taken  from  the  latter  decision  to  the  United  States  Supreme 
Court,  which  that  court  has  allowed,  and  briefs  and  transcripts 
of  the  evidence  are  being  prepared  for  presentation  to  that  court 
The  Commission  will  await  the  decision  of  that  court  before 
attempting  to  revise  its  findings  of  fair  value. 

[3]  The  estimates  of  operations  for  1922,  as  submitted  by 
these  two  companies,  include  allowances  for  economies  due  to 
more  efficient  operations,  the  use  of  one-man  cars,  and  reductions 
in  the  cost  of  some  of  the  materials  and  supplies;  they  include, 
however.  Federal  income  taxes,  amounting  to  approximately 
$254,592.06,  which  the  Commission  has  heretofore  held  should 
not  be  considered  as  an  operating  expense.  They  also  included 
the  losses  in  revenue  resulting  from  the  interruption  to  traffic 
during  the  heavy  snow  storm  of  January  28th-29th  and  the 
extraordinary  expenses  incurred  in  cleaning  the  tracks  of  snow 
and  ice.  In  estimating  the  number  of  pay  passengers  for  1922, 
the  Capital  Traction  Company  assumes  a  volume  of  traffic  prac- 
tically the  same  as  that  of  1921;  the  Washington  Railway  & 
Electric  Company  estimates  a  loss  of  approximately  1  per  o6nt 
for  a  portion  of  the  year. 
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The  estimate  of  the  number  of  pay  passengers  for  1922  as 
submitted  at  the  hearing  by  the  Washington  Railway  &  Electric 
Company  took  into  account  the  probable  losses  of  traffic  for  the 
period  from  January  28th  to  February  14th  due  to  the  severe 
snow  storm  which  occurred  at  the  beginning  of  that  period,  the 
losses  being  estimated  as  follows: 

From  January  28th  to  February  3rd $69,000.00 

From  February  4th  to  February  14th 15,000.00 

$84,000.00 

The  hearings  were  in  progress  while  this  interruption  to  serv- 
ice existed,  but  subsequent  to  the  hearings  the  actual  receipts 
for  that  period  have  been  obtained  from  the  company,  which 
show  that  the  actual  loss  has  been  only  $53,042,  or  an  overesti- 
mate of  $30,958. 

The  least  amount  by  which  the  rates  of  fare  can  be  reduced  is 
from  the  present  token  rate  of  7  cents  (6  tokens  for  35  cents) 
to  6§  cents  (6  tokens  for  40  cents),  a  reduction  of  J  cent  on  the 
estimate  of  123,288,117  token  passengers  for  1922,  or  $410,960. 
The  Commission  believes  it  would  be  a  hardship  on  many  of  the 
car  riders  if  the  minimum  amount  to  be  paid  in  the  purchase  of 
tokens  is  greater  than  40  cents.  The  percentage  of  passengers 
paying  cash  fares  has  increased  from  an  average  of  11.9  per  cent 
in  the  six  months  of  1919-1920,  when  tokens  were  sold  at  the 
rate  of  4  for  25  cents,  to  approximately  16.8  per  cent  during  the 
past  four  months,  when  the  rate  has  been  5  tokens  for  35  cents. 

The  present  rates  of  fare  in  the  District  of  Columbia  compare 
very  favorably  with  those  prevailing  in  other  cities,  as  can  be 
seen  from  the  foUowihg  list  of  cities  having  a  population  of 
60,000  or  more  where  the  rate  of  fare  is  7  cents  or  more,  com- 
piled from  the  latest  information  obtainable  and  submitted  in 
evidence  at  the  hearings  in  this  case: 

Chicago   (surface)   ...     8^ 

St.  Louis 7^ 

Boston 10<J — certain  5^  short  lines  without  transfer 

Baltimore   74 

Pittsburg 10^—3  tickets  25^ 

Newark  8<f — ^plus  1<  transfer  charge 

Cincinnati   S4 — 5  tickets  40^ 

New  Orleans 8^ 

Kansas  City,  Mo.   ...     8^—2  tickets  15^;  60  tickets  $3.60 

Seattle   104— Sh4  by  token ;  24  transfer  if  fare  paid  by  token 
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Jersey   City    8^ — plus  1^  transfer 

Denver   8<t — 7^4  ticket 

Portland,  Ore 8<J— 6  tickets  45^ 

Louisville,  Ky 7<f — 5  tickets  354 

Worcester,  Mass.    . . .  10<t — 74  suburban  zones 

Birmingham    S4 — 15  tickets  $1.00;  1#  truiflfcr  duurg* 

New  Haven 10^ 

^f  emphis 74 

»San  Antonio 8<f — 4  tickets  30^ 

Bridireport   104 

Houston     74 

Hartford    10^ 

Scranton   8^—4  tickets  30# 

Grand  Rapids    8<f— 7  tickets  504 

Paterson,  N.  J 8<t — plus  1^  transfer 

Youngstown,  Ohio    ..  ^4 — 6  tickets  50^;  14  truttfer  duurga 

Springfield,    Mass.    ..  7^ — in  each  zone 

Des  Moines    $4 — 10  tickets  75# 

Fall  River 104 

Trenton,  N.  J, 8^ — plus  1^  transfer 

Nashville    74 

Camden    8^^ — plus  I^  transfer 

Albany    8^—4  tickets  30^ 

Wilmington,  Del.    ...  8^ — 4  tickets  30^^ 

Cambridge    10^ 

Fort  Worth   74 

Kansas  City,  Kan.   ..  8^—2  tickets  15^;  6  tidEsto  86# 

Tacoma    104 — 12  tickets  fl.OO 

Elizabeth,  N.  J Sif — plus  1^  transfer 

Erie,  Pa 8^—6  tickets  45^ 

Somerville,  Mass.   . . .  10<j^ 

'  Jacksonville     74 

Waterbury,  Conn.  . . .  104 

Schenectady    74 

Manchester,  N.  H.   . .  8^-10  tickets  76^ 

St.  Joseph   S4 —  3  tickets  204 

Bayonne,  N.  J S4 — plus  1^  transfer 

Peoria    8<—  2  tickets  15^ 

Wilkes-Barre    8^—  4  tickets  30# 

Allentown    74 — ^per  zone 

Portland,  Me 104^—8^  per  ticket 

Hoboken 8^^ — plus  1^  transfer 

.  Johnstown    ,  74 

East  St.  Louis,  111.  . .  8^—  2  tickets  16^ 

Brockton,  Mass 10^—14  tickets  $1.00 

Rockford,  111 8^ 

Passaic S4 — plus  1^  transfer 

Altoona,   Pa.    74 

New  Britain,  Conn.  . .  104 

Chester,  Pa 74 

Chattanooga,    7^^ 

Lansing,   Mich S4 —  4  tickets  254 

Davenport 8^ 

Gary,  Ind 8^?— 14  tickets  $1.00 

Lincoln,  Neb.   8f—  4  tickete  30^ 

Wheeling     10^—25  tickets  $2.00 

Haverhill,  Mass 10^—13  tickets  $1.00 

Augusta,  Ga 10<S— 10  tickets  80^ 

East  Orange,  N.  J.  . .  8^^ — plus  1^  transfer 

Atlantic  City 7^plus  3^  transfer 

Topeka   8^—  2  tickets  16^ 

Bethlehem    74 
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The  estimate  of  the  Washington  Railway  &  Electric  Company 
for  expense  of  equipment  for  1922  is  arrived  at  by  taking  the 
cost  of  maintenance  of  equipment  per  car  mile  for  the  last  four 
months  of  1921  and  multiplying  it  by  the  total  car  miles  esti- 
mated for  1922,  giving  a  total  figure  for  this  item  of  expense  of 
$557,763.25.  Included  in  the  maintenance  of  equipment  for 
the  year  1921  is  on  item  for  the  cost  of  remodelling  cars  for 
one-man  operation  amounting  to  $15,010.88,  of  which  $12,315.60 
was  charged  in  the  accounts  of  the  last  four  months  of  that  year. 
As  the  costs  of  the  last  four  months  of  1921  are  taken  as  the 
basis  for  1922,  this  would  mean  that  three  times  $13,815.60 
(or  $38,446.80)  is  included  in  the  estimates  for  1922  for  main- 
tenance of  equipment,  applicable  to  the  further  remodelling  of 
cars.  The  company  states  that  authorizations  have  already  been 
issued  for  the  remodelling  of  25  more  cars  at  an  average  cost  of 
$1,000.00  each,  a  total  of  $25,000.  The  diiference  between  these 
two  amounts  ($38,446.8U-$25,000)  would,  therefore,  be  avail- 
able for  meeting  the  cost  of  remodelling  a  portion  of  the  71  re- 
maining cars  which  the  company  states  it  hopes*  to  improve. 

The  Commission  believes  that  a  reduction  in  the  rate  of  fare 
is  justified  from  the  evidence  in  this  case,  and  after  considering 
the  effect  on  the  revenues  of  the  combined  companies,  reaches 
the  conclusion  that  the  token  fare  should  be  reduced  from  7  cents 
to  6|  cents,  the  cash  fare  to  remain  undianged  and  the  present 
charge  for  intercompany  transfers  to  continue. 

[4]  During  1920  the  Commission  authorized  the  Washington 
Railway  &  Electric  Company  to  equip  a  number  of  its  smaller 
double-truck,  two-man  cars  for  one-man  operation  as  an  experi- 
ment. The  Capital  Traction  Company  also  was  authorized  to 
convert  one  of  its  old  single-truck  cars  for  similar  experimental 
use,  but  it  was  withdrawn  from  service  after  operating  for  a 
short  time. 

About  33  such  cars  are  in  operation  on  six  different  lines  of 
the  Washington  Railway  &  Electric  Company. 

The  operation  of  these  cars  up  to  the  present  time  has  demon- 
strated the  efficiency  and  economy  of  this  type  of  equipment,  the 
actual  saving  in  operating  costs  for  the  year  1921  having  been 
$80,146.47,  of  which  $72,308.18  is  applicable  to  operations  in 
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the  District  of  Columbia.  Experience  has  shown  that  the  par- 
ticular type  of  equipment  so  far  used  has  not  been  entirely  satis- 
factory, owing  mainly  to  the  limitation  of  the  entrance  and  exit 
facilities.  These  were  originally  provided  in  accordance  with 
standards  one-man  safety  car  practice,  but  it  has  been  found  that 
peculiar  local  conditions  demanded  more  commodious  means  of 
ingress  and  egress.  In  the  latest  type  of  one-man  car  placed  in 
operation  separate  entrance  and  exit  doors  have  been  provided 
together  with  additional  facilities  to  add  to  the  comfort,  con- 
\  enienccj  and  safety  of  passengers. 

In  all  of  the  cars  so  far  equipped  as  one-man  safety  cars  there 
has  been  incorporated  all  of  what  are  kno^vn  as  "safety  car 
devices,"  these  comprising  inter-locks  so  arranged  that  the  service 
doors  cannot  be  opened  until  the  brakes  have  been  applied,  and 
the  cars  cannot  be  started  until  the  doors  are  closed,  and  emer- 
gency apparatus  which  shuts  off  the  power,  sands  the  track, 
applies  the  brakes,  and  releases  the  mechanism  of  all  the  doors 
automatically  in  event  of  mishap  to  the  operator  or  failure  on 
his  part  to  continue  to  depress  a  button  on  the  controller  or  a 
foot  pedal.  In  the  latest  type  of  equipment  there  has  been  added 
a?  a  further  safeguard  and  convenience,  a  conspicuous  handle  for 
opening  each  of  the  doors  when  released  in  emergency.  Another 
feature  not  in  general  use  elsewhere,  is  the  installation  of  two 
extra  lights  over  the  doorways  which  are  automatically  turned 
on  when  the  doors  are  opened  and  extinguished  when  the  doors 
are  closed.  This  latest  form  of  one-man  car"  constitutes  the  very 
highest  type  of  such  equipment  so  far  constructed,  and  will  be 
followed  in  the  future  in  remodelling  other  cars. 

The  testimony  of  the  company  is  to  the  effect  that  the  records 
of  accidents  for  the  period  during  which  one-man  cars  have  been 
in  operation  shows  them  to  be  somewhat  safer  than  the  average 
equipment  as  respects  the  passenger,  from  the  time  he  starts  to 
enter  the  car  until  after  he  has  left  it.  The  number  of  collisions 
with  vehicles  has  so  far  been  relatively  higher  with  the  one-man 
cars,  a  variation  which  is  in  some  part  due  to  the  character  of 
the  lines,  on  which  these  cars  have  been  operated  and  in  some 
part,  no  doubt,  to  the  lack  of  extensive  experience  on  the  part 
of  the  operators.    It  is  claimed,  however,  that  the  comparatively 
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higher  rate  of  vehicular  collisions  is  accompanied  by  a  low  rate 
of  passenger  injuries,  implying  a  lack  of  severity  in  the  accidents 
of  the  former  class. 

In  view  of  the  economies  effected  and  the  additional  safety 
to  passengers  provided  by  this  type  of  equipment,  as  well  as  the 
improvements  which  have  been  prompted  by  the  experience 
gained  in  the  experimental  period  of  operation  and  which  tend 
to  remove  the  features  which  have  been  found  objectionable,  the 
Commission  is  of  the  opinion  that  the  operation  and  development 
of  one-man  cars,  are  in  the  interest  of  safety  and  economy  and 
that  the  company  should  be  permitted  to  extend  the  use  of  such 
cars. 

As  a  result  of  complaints  of  lack  of  heat  and  inadequate  venti- 
lation in  cars  on  certain  lines,  the  Commission  inquired  into  the 
methods  followed  by  the  companies.  The  testimony  developed 
no  facts  that  are  not  already  of  record. 

The  Commission's  present  regulation  as  to  ventilation  of  street 
cars  recognizes  the  variable  requirements  and  opinions  of  pas- 
sengers in  this  regard  and  provides  a  minimum  of  ventilation 
whereundei:  no  person  will  necessarily  be  subjected  to  undue 
draft. 

[5]  Owing  to  the  frequent  and  extensive  changes  in  the  number 
of  passengers  occupying  each  car,  any  mechanical  system  of 
ventilation  which  would  be  adequate  for  a  heavily  loaded  ear 
would  necessarily  prove  unsatisfactory  when  the  car  was  lightly 
loaded. 

The  Commission,  therefore,  feels  that  its  requirements  of  a. 
certain  minimum  satisfactory  for  a  lightly  loaded  car,  with  a 
provision  for  further  ventilation  as  required,  is  reasonable  and 
adequate. 

[6]  The  Commission's  regulation  in  the  matter  of  heating 
street  cars  requires  that  the  temperature  in  closed  cars  shall  not 
be  permitted  to  fall  below  40  degrees  Fahrenheit,  between  No- 
vember 1st  and  April  1st. 

While  recc^izing  the  desirability  of  establishing  a  maximum 
as  well  as  a  minimum  temperature  limit,  the  Commission  is 
confronted  with  the  practical  limitations  of  electric  car  heating 
control  as  developed  up  to  the  present  time.     Both  of  the  com- 
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panies  have  experimented  to  a  considerable  extent  with  devices 
for  the  automatic  limitation  of  car  temperatures,  to  take  the 
place  of  the  old  style  of  flexible  manual  control  regulated  by  the 
car  crews  through  instructions  issued  at  bams  and  stations.  Tip 
to  the  present  time  the  performance  of  the  automatic  installations 
has  not  been  entirely  satisfactory  and  the  Commission  does  not 
deem  it  desirable  to  order  the  equipment  of  all  cars  with  such 
devices  until  they  have  been  further  improved,  and  their  effici^icy 
may  be  reasonably  assured. 

It  appears  that  the  Commission's  rules  regarding  the  ventila- 
tion and  heating  of  the  cars  are  being  observed  by  the  companies. 
This  is  an  important  matter  affecting  the  health  of  the  com- 
munity and  is  being  closely  observed  both  by  the  Commission  and 
the  District  Health  Department 

On  the  question  of  the  needed  extensions  of  lines,  the  testimony 
shows  that  at  least  one  extension  should  be  made,  that  is,  to  the 
location  of  the  new  Eastern  High  School  now  in  course  of  erec- 
tion. Suggestions  were  made  that  some  relief  should  be  provided 
for  the  congestion  on  the  14th  street  line  of  the  Capital  Traction 
Company  and  that  the  11th  street  line  of  the  Washington  Rail- 
way &  Electric  Company  be  extended  northward  to  a  junction  of 
the  Georgia  avenue  line  of  that  company.  The  Capital  Traction 
Company  also  drew  attention  to  the  necessity,  in  the  near  future, 
of  extending  its  14th  street  line  to  the  grounds  of  the  Walter 
Eeed  Hospital.  The  extension  to  the  new  Eastern  High  School 
is  needed  immediately  and  the  Commission  has  announced  its 
intention  to  hold  a  special  hearing  thereon  as  required  by  law. 
As  to  the  other  suggestions,  consideration  will  be  given  them  at 
an  early  date. 

After  careful  consideration  of  the  evidence  in  this  case,  the 
Commission  is  of  the  opinion  that  the  reduction  in  fare  as  out- 
lined above  is  just  and  reasonable,  and  should  be  applied  uni- 
formly to  the  several  street  railways  operating  in  the  District 
of  Columbia,  and  that  this  reduced  rate  of  fare  should  become 
effective  at  the  expiriation  of  the  time  set  by  the  Commission's 

^rder  number  429  (P.U.R1921E,  18),  viz.,  March  1,  1922. 
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INDIANA  PlTBIilO  SERVICE  COMMISSION. 

MILTON  E.  WIESEHAN,  et  aL 

v. 

ZIONSVILLE  WATEE  &  ELECTRIC  LIGHT  COMPANY. 

[No.  6446.] 

Service  —  Ahandonntent  —  Operation  at  a  los8  *  Hfeceseity  of  seeking 
new  rates. 

A  public  utility  should  not  be  permitted  to  abandon  its  aerrioe 
because  of  alleged  operation  at  a  loss  when  there  has  been  no  de- 
termination by  the  Commission  as  to  the  adequacy  or  inadequacy  of 
the  present  rates  and  the  utility  has  made  no  application  for  increased 
rates. 

[May  3,  1922.] 

Investigation  of  water  rates;  upon  receipt  of  communication 
from  utility  declaring  intentions  to  discontinue  service,  utility 
ordered  to  continue  service  until  investigation  and  determination 
of  the  rights  of  the  parties  by  the  Commission. 

By  the  Commission:  The  Commission  has  before  it  the  pe- 
tition of  Milton  E.  Wiesehan  and  others,  to  require  the  Zionsville 
Water  &  Electric  Light  Company  to  reduce  its  rates.  Hearing 
has  been  held  on  this  petition  and  certain  investigations  are  now 
being  made  by  the  Engineering  Department  and  the  Director  of 
Service  which  have  not  been  completed.  No  order,  therefore,  has 
been  issued  on  the  petition  aforesaid. 

The  Commission  is  in  receipt  of  the  following  communication 
from  the  Zionsville  Water  &  Electric  Light  Company,  dated 
April  27,  1922: 

"The  Zionsville  Water  &  Electric  Light  Company  hereby 
notify  the  Public  Service  Commission  that  beginning  June  15th, 
the  water  service  in  the  town  of  Zionsville  will  be  discontinued. 

"The  ^service  is  unsatisfactory'  as  is  evidenced  by  a  petition 
recently  filed  before  your  honorable  body  asking  for  a  decrease 
of  25%  in  the  rate  until  certain  improvements  were  made.  After 
investigating  we  find  that  to  install  the  equipment  to  give  the 
'satisfactory  service'  asked  for,  would  entail  an  expense  of  from 
$5,000  to  $7,000. 
P.U.R.1922C. 
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'The  water  plant  operated  at  a  loss  of  $126.00  for  the  year 
1921.  The  revenues  cannot  be  materially  increased  and  the 
expense  is  already  at  the  minimum ;  we^  therefore^  cannot  justify 
the  continuance  of  our  present  'unsatisfactory  service,'  and  ad- 
\  ance  the  date  for  the  discontinuance  of  service  to  June  15th  to 
give  our  customers  ample  time  in  which  to  provide  themselves 
with  other  methods  of  water  supply. 
"Yours  truly, 

"Zionsville  Water  &  Electric  Light  Co. 
"(Signed)  E.  M.  Hurst,  Pres." 

In  view  of  the  fact  that  there  is  no  petition  on  file  with  the 
Commission  for  the  advancement  of  water  rates,  and  in  view  of 
the  fact  that  no  determination  has  been  made  by  the  Commission 
as  to  the  adequacy  or  inadequacy  of  the  present  water  rates,  the 
Commission  is  of  the  opinion  that  it  should  exercise  the  authority 
conferred  upon  it  by  statute  to  require  the  rendition  of  reasonably 
adequate  service,  and  accordingly  will  require  the  Zionsville 
Water  &  Electric  Light  Company  to  continue  to  furnish  water 
service  until  the  further  order  of  the  Commission.  It  would  be 
manifestly  unjust  to  the  patrons  of  the  company  to  allow  it  to 
discontinue  water  service  without  making  any  effort  to  prevent 
such  discontinuance,  and  the  danger  to  health  and  to  the  public 
welfare  is  to  be  considered  rather  than  the  temporary  incon- 
venience of  or  loss  to  one  who  has  undertaken  to  perform  the 
essential  service  of  providing  water  for  the  inhabitants  of  a 
city. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  Ziensville  Water  &  Electric  Light  Company 
l>e,  and  it  is,  directed  to  continue  to  render  water  service  in  the 
city  of  Zionsville  until  the  further  order  of  the  Commission,  and 
until  such  time  as  the  Commission  has  had  an  opportunity  prop- 
erly to  determine  the  rights  of  the  parties  interested. 

McCaxdle,   Blessing,   VanAuken,   Douglass,   concur*     Batts, 
absent. 
P.U.R.1922a 
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ABANDONMENT* 

Contract  to  furnish  electrical  serrice  for  period  of  years  fw  subject  to 

police  power  of  state,  see  Sebvice^  3. 
Abandonment   and   discontinuance   of   service  generally,   see   Siskviob, 

11-15. 

ABIIJTY  TO  PAT. 

Ability  of  consumer  to  pay  as  affecting  reasonableness  of  rates,  see 
Rates,  34-36. 

ACCIDENTS. 

Bonding  drivers  for  protection  of. passengers  against  accident,  loasy  «r 

damage,  see  Automobiles.  1. 
Safety  of  one-man  cars  on  grade  and  at  crossing,  see  SEsencK,  20l 

ACCOUNTING. 

Accounting  for  depreciation,  see  Depbbciation,  16. 
Book  showing  operation  of  motor  vehicles  subsequent  to  filing  of  com- 
plaint as  evidence,  see  Evidence,  1. 
Computation  of  insurance  reserve,  see  Retubn,  12. 

Discussion  of  the  uniform  system  of  accounting  to  be  used  by  a  tele- 
phone company,  p.  256. 

1.  The  net  income  from  a  municipal  water  plant  should  be  annually 
covered  into  the  general  fund  of  the  city  where  it  would  be  available  for 
retirements  on  the  funded  debt  and  for  the  payment  of  interest  charges. 
Re  Connersville  (Ind.)  482. 

2.  An  electric  utility  should  set  up  its  accounts  in  accordance  with  the 
'^miform  classification  of  accounts  for  electric  utilities."  Re  Molalla  Elec- 
tric Co.   (Or.)   810. 

ACCRUED  DEPRECIATION. 

See  also  Depreciation. 

Consideration    of    accrued    depreciation    in    valuation    proceeding    see 
Valuation,  30-35. 

ACTIONS. 

Pendency  of  proceeding  to  raise  rates  as  not  precluding  company  from 
increasing  rates  by  filing  new  schedule,  see  Rates,  45. 

ADDITIONS   AND    BETTERMENTS. 

Authorization  of  stock  issue  for  expenditures  of  interstate  electrical 
company,  see  Secttbity  Issttes,  2. 
P.U.R.1922C.  55  865 
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ADDITIONS  AND  BETTERMENTS— continued. 

Refusal  of  blaaket  authorization  for  issue  of  preferred  stock  for  ex- 

tensions  and  betterments  to  be  made  in  the  future,  see  Secttbitt 

Issues,  8. 
Commission  |)ower  to  require  utility  to  make  extensions  and  additions 

to  plant,  see  Sesvioe,  4. 
Valuation  of  additions  and  betterments,  see  VALUATloir,  1. 
Review  by  Commission  of  judgment  of  directors  of  water  company  as 

to  time  -when  improvements  should  be  made,  see  VAitUATioif,  9. 
As  a  part  of  rate  base,  see  Valuation,  49,  50. 

ADITERTISING. 

Automobile  operator  carrying  passengers  and  advertising,  as  not  public 
utility,  see  Publio  Utilities,  2. 

AMBIGUITY. 

Interpretation  of  statute  by  considering  committee  reports  and  ex- 
planatory statements  of  members  in  charge  of  statute,  see  Statotis, 
1. 

AMERICAN  TEIrEPHONE  AND  TEI.EORAFH  COMPANY. 

Lack  of  Commission  power  to  direct  telephone  company  to  submit  proof 
as  to  reasonableness  of  payments  to  American  Telephone  ft  Tele- 
graph Company,  see  Return,  16. 

Consideration  of  reasonableness  of  4i  per  cent  contract^  see  Retubn, 
39-42. 

AMORTIZATION. 

See  also  Depreciation. 

Amortization  of  expenses  in  connection  with  rate  investigation,  see  Re- 
turn, 20. 

Amortization  of  cost  of  leakage,  surveying,  and  repair  work  completed 
by  gas  company,  see  Return,  34, 

ANSWER. 

Answer  filed  in  telephone  rate  case  charging  violations  of  criminal  law, 
but  unsupported  by  evidence,  to  be  stricken  from  files,  see  Plead- 
ing, 1, 

APPEAL  AND  REVIEW. 

Contention  of  street  railway  that  rate  fixed  by  franchise  cannot  be 
impaired  by  states,  as  having  no  weight  upon  appeal,  see  Commib- 
BIONS,  4. 

Presumption  in  favor  of  action  of  Commission,  see  Injunction,  4. 

Refusal  of  superpedeas  on  appeal  from  Commission  order  fixing  gas 
rates,  see  "Rates,  21. 

Sustaining  Commission  order  increasing  utility  profits,  see  Return,  46. 

i.  A  motion  to  modify  a  judgment,  not  stating  any  reason  for  the 
modification  asked,  is  insufiicricnt,  since  a  trial  court  is  entitled  to  know 
P.U.R.in22C. 
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APPEAL  AND  REVIEW— contw wed. 

en  what  grounds  a  motion  to  modify  is  made  and  be  .giyen  an  opportunity 
to  correct  the  error,  if  any.  Public  Service  Commission  ▼.  Lake  Erie  & 
W.  R.  Co.  (Ind.  Sup.  Ct.)  341. 

2.  Findings  of  fact  by  a  Commission,  upon  which  an  order  is  based 
are  not  conclusive  on  a  superior  court  in  Indiana,  but  the  court  in  such 
an  action  is  required  to  hear  the  case  de  novo  and  determine,  it  from  the 
evidence  produced  at  the  trial.  Public  Service  Commissiion  v.  Lake  Erie 
&  W.  R,  Co.  (Ind.  Sup.  Ct.)  341. 

3.  A  judgment  taxing  costs  and  awarding  compensation  to  appraisers 
was  not  disturbed  on  appeal.  Baxter  Springs  v.  Bilger's  Estate  (Kan.  Sup. 
Ct.)  716. 

4.  Commission  orders  fixing  rates  will  be  accepted  by  a  court  as  final 
if  the  power  of  the  Commission  has  not  been  arbitrarily  exercised  or  rates 
established  which  are  unreasonable,  and  if  the  order  made  is  not  violative 
of  the  Constitution,  or  wanting  in  oonformity  to  statutory  authority,  and  is 
supported  by  substantial  evidence.  State  ex  rel.  Harrisonville  v.  Public 
Service  Commission  (Mo.  Sup.  Ct.)  224. 

5.  A  supreme  court  order  setting  aside  an  order  of  the  ^oard  of  Public 
Utility  Commissioners  must,  by  necessary  inference,  be  deemed  to  be  based 
upon  the  fact  that  evidence  before  the  Board  would  not  reasonably  support 
its  conclusion  that  a  rate  fixed  by  it  was  a  just  and  fair  one,  within  the 
meaning  of  a  statutory  provision  giving  the  court  jurisdiction  to  review 
orders  of  the  Board  and  to  set  them  aside,  when  it  clearly  appears  that 
there  is  no  evidence  before  the  Board  which  would  reasonably  support  the 
same.  Hackensack  Water  Co.  v.  Board  of  Public  Utility  Comrs.  (N.  J.  Err. 
&  App.)   60. 

6.  Findings  of  fact  by  a  trial  judge  are  conclusive  when  no  statement 
of  facts  has  been  brought  up  with  the  record.  Withers  v.  Fort  Worth  Gas 
Co.   (Tex.  Civ.  App.)  640. 

7.  The  Virginia  Commission  is  required  to  certify  the  facts  upon  which 
an  action  appealed  from  was  based  and  which  may  be  essential  for  a  proper 
decision  of  the  appeal.  Petersburg  Gas  Co.  v.  Petersburg  (Va.  Sup.  Ct. 
App.)   172. 

8.  Findings  of  fact  by  the  Public  Service  Commission,  based  upon  evi- 
dence to  support  them,  generally,  will  not  be  reviewed  by  a  court.  Hunt- 
ington V.  Public  Service  Commission   (W.  Va.  Sup.  Ct.  App.)  558. 

9.  The  question  of  an  excessive  reserve  for  injuries  and  damages  on  a 
street  railway  system,  not  the  subject  of  evidence  or  discussion  at  a  Com- 
mission hearing,  but  first  presented  on  appeal,  should  be  dismissed.  Chicaga 
E.  Co.  V.  Illinois  Commerce  Commission  (U.  S.  Dist.  Ct.)  282. 

APPLICATION. 

Priority  in  filing  application  as  it  affects  preference  between  applicants 
for  certificates  of  convenience  and  necessity,  see  CEacriFiOATES  of 

CONVEWIENC?E  AND  NeXJESSITY,  5. 

Misstatement  in  application  for  permission  to  operate  auto  bus  as  a 
reason  for  refusing  certificate,  see  CBavnsTOATGB  of  Conteniencb 

AND  NbOESSITT,  7. 

P.U.I1.1922C. 
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APPOBTIOmiENT. 

Apportionment  of  cost  of  litigation,  see  RnruBir,  2L 

1.  A  toll  contract  giving  a  local  telephone  company  all  of  the  toll 
revenue  for  messages  originating  on  its  lines,  carried  over  its  lines,  and 
delivered  by  its  exchanges  and  giving  it  about  27  per  cent  of  all  the  toil 
revenue  collected  by  it  on  messages  originating  on  its  lines  destined  to 
points  necessitating  the  carrying  of  the  message  by  a  toll  company,  was 
held  to  be  on  a  fair  basis.     Re  Indiana  Bell  Teleph.  Co.   (Ind.)   348. 

2.  Property  used  respectively  for  intrastate  and  interstate  purposes  of 
«  telephone  company  was  apportioned  according  to  the  use  to  which  the 
property  was  put:    Re  Northwestern  Bell  Teleph.  Co.   (Minn.)  762. 

3.  The  total  expenses  of  all  associated  companies  should  be  used  in 
apportioning  general  expenses  to  each  company  rather  than  using  as  the 
basis  the  ratio  of  all  other  operating  expenses  of  each  company  to  the  total 
of  all  companies.     Re  Webb  City  &  Carterville  Gas  Co.  (Mo.)  608. 

APPRAISERS. 

Sustaining  judgment  taxing  costs  and  awarding  compensation  to  ap- 
praisers, see  Appeal  and  Review,  3. 

APPRECIATION. 

Consideration  of  appreciation  in  value  and  severance  damages  in  vsl' 
nation  for  purpose  of  municipal  purchase,  see  Valuation,  28. 

Including  theoretical  appreciation  as  it  affects  deduction  of  full  theoret- 
ical accrued  depreciation,  see  Valuation,  33. 

ASSESSMENT. 

Refusal  of  service  for  nonpayment  of  assessments  on  stock,  see  Ssf- 
ICB,  24. 

ASSIGNMENT. 

Of  certificates  of  convenience  and  necessity,  see  Certificates  (W  Gov- 

VENIBNOE  AND  NbCESSOT,  3,  8. 

ATTRACTION  OF  CAPITAL. 

As  affecting  reasonableness  of  return,  see  Ripturn,  51-54. 

AUTOMATIC  TELEPHONES. 

Unification  of  telephone  systems  without  provision  for  automatic  sub- 
scribers as  constituting  an  emergency,  see  Return,  4. 

AUTOMOBILES. 

Certificates  of  convenience  and  necessity  for  the  operation  of,  see  Cer- 
tificates OF  Convenience  and  Nboessitt. 

Book  showing  operation  of  motor  vehicles  subsequent  to  filing  of  com- 
plaint as  evidence,  see  Evidence,  1. 

Jurisdiction  of  Commission  over  application  for  certificate  to  operate 
motor  vehicle  line  in  competition  with  existing  railroad  service 
across  state  line,  see  Interstate  Cokmerce,  1. 
P.U.R.1922C. 
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AUTOMOBILES — continued. 

Relocating  motor  bus  stand  to  prevent  unfair  competition  with  inter- 

urban  railway,  see  Monopoly  and  Compbtition,  1. 
Current  delivery  of  daily  news  as  indicating  necessity  for  additional 

motor  vehicle  transportation,  see  Monopoly  and  Compbtition,  2. 
Taxes  paid  by  railroad  and  damage  to  highways  by  motor  freight  trucks 

as  immaterial  upon  application  for  permit  to  operate,  see  Monop- 
oly AND  CoifPErrrioN,  3. 
Motor  truck  service  transporting  merchandise  from  door  of  consignor 

to  door  of   consignee  as  reasonable  necessity  and   convenience   in 

Addition  to  existing  railroad  service,  see  Monopoly  and  CoMPEri- 

TION,  4. 
Extension  of  transportation  facilities  by  street  railways  or  motor  bus 

lines  rather  than  by  licensing  new  companies,  see  Monopoly  and 

Competition,  5. 
Permitting  owners  of  established  line  to  incorporate  and  issue  capital 

stock  in  preference  to  other  individuals,  see  Monopoly  and  Coic- 

PETITION,  6. 

Rule  of  priority  used  only  in  case  where  service  offered  by  different 
applicants  is  substantially  similar,  see  Monopoly  and  Coimpeti- 
TION,  7. 

On  call  service  as  a  special  and  emergency  service  in  addition  to  regu- 
lar railroad  and  motor  vehicle  route,  see  Monopoly  and  Competi- 
tion, 8. 

Protection  of  trolley  lines  against  competition  by  auto  bus,  see  Monop- 
oly and  CoMPETrrioN,  9. 

Irr^^lar  motor  vehicle  operators  as  public  utilities  subject  to  Com- 
mission jurisdiction,  see  Public  Utilities,  1. 

Automobile  operator  carrying  passengers  for  compensation  in  connec- 
tion with  pleasure  trip  or  business  trip  and  advertising,  as  not 
public  utility,  see  PuBUC  Utilities,  2. 

Jitney  on  route  paralleling  street  railway  as  a  public  utility,  see  Pub- 
lic Utilities,  6. 

Economic  maximum  in  the  rates*  of  railways  as  affected  by  auto  com* 
petition,  see  Hates,  20. 

Necessity  of  motor  carriers  operating  prior  to  May  1,  1917,  filing 
operating  schedules  and  tariffs  although  not  required  to  obtain 
certificate,  see  Rates,  41. 

Special  fund  for  depreciation  of  automobiles,  see  Rrtubn,  27. 

Commission  power  to  authorize  motor  bus  company  to  make  extensions,. 
•  see  Sesvice,  2. 

Validity  of  order  authorizing  motor  bus  line  extension  in  the  absence 
of  public  hearing,  see  Service,  5. 

Authorization  of  motor  bus  lines  where  public  convenience  justifies,  see 
SmviCE,  6. 

Revocation  of  authority  to  make  extensions  unless  operation  begun 
within  definite  period,  see  Service,  7. 

1.  No  individual  should  be  allowed  regularly  to  drive  a  large  and  heavy 
automobile  continuously  for  a  distance  of  approximately  600  miles,  thus 
P.U.ft.l922C. 
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AVTOMOBIJJES— continued. 

endangering  the  lives  of  his  passengers,  when  he  has  no  bond  or  insurance 
as  protection  against  accident,  loss,  or  damage  due  to  accident  or  negligence 
of  the  owner  or  driver  of  the  automobile.  Motor  Carriers'  Asso.  v.  Mc- 
Gormick  Steamship  Line  (Cal.)  474. 

2.  Persona  not  actually  engaged  in  the  transportation  of  persons  or 
property  by  automobile  but  who  regularly  book  passengers  for  transporta- 
tion, accept  deposits,  and  issue  receipts  therefor  are  guilty  of  a  misdemeanor 
under  a  statute  providing  that  "every  officer,  agent,  or  employee  of  any 
corporation  and  every  other  person  who  violates  or  fails  to  comply  with 
or  who  procures,  aids  or  abets  in  the  violation  of  any  provision  of"  the 
Motor  Vehicle  Transportation  Act  is  guilty  of  a  misdemeanor.  Motor  Car- 
riers' Asso.  V.  McCormick  Steamship  Line  (Cal.)  474. 

'  3.  A  Commission  has  power  to  investigate  and  determine  whether  a 
license  fee  collected  from  the  operator  of  a  motor  vehicle  transportation 
line  was  of  a  correct  amount  and  to  correct  an  error  made  in  the  issuance 
of  the  license.     Re  Ginocchio  Brothers  (Nev.)   621. 

4.  A  penalty  for  the  illegal  operation  of  an  automobile  aa  a  taxicab 
was  imposed  upon  the  person  in  whose  name  the  vehicles  were  registered 
although  it  was  alleged  that  the  vehicles  had  been  sold  to  another  person 
holding  a  certificate  of  public  convenience  and  necessity  authorizing  him 
to  furnish  taxicab  service,  the  evidence  with  respect  to  the  lease  or  transfer 
being  contradictory  and  indefinite  and  the  lease  appearing  to  be  a  mere 
subterfuge  and  an  attempt  on  the  part  of  the  respondent  to  escape  juris- 
diction of  the  Commission  and  evade  penalties  which  might  be  imposed. 
Hagan,  Inc.  White  Line  Transfer  &  Taxicab  Co.  v.  Coldren   (Pa.)    520. 

BAKE  SHOPS. 

Measured  water  service  for  premises  where  unusual  conditions  of  use 
prevail,  see  Rates,  73. 

BARBER  SHOP. 

Measured  water  service  for  premises  where  unusual  conditions  of  use 
prevail,  see  Rates,  73. 

BASIS. 

Of  return,  see  Return,  5-11. 

BATTERT. 

Rates  for  storage  battery  charging,  see  Ratdb,  53. 

BENCHES. 

Depreciation   allowance   based   on  value  of   physical   property   of  gas 
company  depreciated,  less  the  value  of  land  and  of  benches,  see 

D&PREXnUkTION,    9. 

BETTERBCEIfTS. 

See  Additiokb  aitd  BErrnatiCBiTTB. 
P.U.R.1922C. 
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BLANKET  AUTHORIZATION. 

Refusal  of  blanket  authorization  for  iwoe  of  preferred  stock,  see  So- 
OUBITT  Ibsubb,  8. 

BUkNKJET  FAR1». 

Blanket  interurban  rates  granted  to  beach  communities  in  development 
period,  see  Kates,  69. 

BIiOCK  SCHEDiriiE. 

Block  schedules  of  water  rates,  see  Rates,  74. 

BOATS. 

Limitations  upon  authority  of  Commission  in  passing  upon  application 
by  railroad  to  transfer  boat  to  an  individual,  see  Consolidation, 

MSSGEB,   AND    SaLE,   3. 

Public  interest  in  authorizing  the  sale  of  a  boat  by  a  railroad,  ste 

Consolidation,  Mebgck,  and  Sale,  4. 
Right  of  railroad  company  to  withdraw  from  boat  service,  see  Sebv- 

ICB,   15. 

BONDS. 

See  also  Secubitt  Issl^es. 

Bonding  drivers  for  protection  of  passengers  against  accident,  loss  or 
damage,  see  Automobiles,  1. 

BOOK  COST. 

Book  cost  undepreciated  when  plant  has  been  efficiently  maintained  and 
capital  has  not  been  returned  to  stockholders,  see  Valuation,  35. 

BOOKING. 

Persons  booking  passengers  for  motor  vehicle  transportation  as  sub- 
ject  to  penal  provisions  of  Motor  Vehicle  Transportation  Act,  see 
Automobiles,  2. 

burden  of  proof. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  Rater,  24-26. 
Necessity  of  furnishing  evidence  that  private  branch  Exchange  should 
be  eliminated,  see  Rates,  65, 

BUSINESS  TEIiiaPHONEft. 

Differential  in  favor  of  telephone  stations  In  guest  rooms  in  hotels,  see 
Rates,  71. 

BUSSES. 

(^  Automobiles. 

BY.I.AWS. 

Lack  of  Commission  jurisdiction  to  require  mutual  company  to  change 
by-laws  or  to  accept  members,  see  Pubuo  Utilities,  5. 
P.U.R.1922C. 
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CALIFOBKIA. 

Power  of  street  railway  compaay  to  issue  reduced  rate  transportation 
to  school  children  without  Commission  authorization,  see  Rates,  4. 

Keoessity  of  motor  carriers  operating  prior  to  May  1,  1917,  filing 
operating  schedules  and  tariffs  alUiough  not  required  to  obtain 
certificates,  see  Bates,  41. 

OAFITAI«. 

Attraction  of  capital  as  it  affects  reasonableness  of  return,  see  Rbtubk, 

51-54. 
Miscellaneous  charges  to  capital,  see  Valuation,  47-61. 

CARRIEBS. 

See  Automobiles;  Boats;  IinxEUBBAN  Railways;  Railboaxmb;  Bts^ 
Railways. 

CARS. 

Safety  of  one-man  cars  on  grade  and  at  crossing,  see  Sebvicb,  20. 
Safety  of  operation  of  one-man  cars,  see  Service,  21. 
Ventilation  of  street  railway  cars,  see  Sesvice,  22. 
Heating  of  street  railway  cars,  see  Servioe,  23. 

CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY. 

Imposition  of  penalty  for  illegal  operation  of  motor  vehicle  when  law 
evaded  by  subterfuge,  see  Automobiles,  4. 

Jurisdiction  of  Commission  over  application  for  certificate  to  operate 
motor  vehicle  line  in  competition  with  existing  railroad  service 
across  state  line,  see  Interstate  Commerce,  1. 

Current  delivery  of  daily  news  as  indicating  necessity  for  additional 
motor  vehicle  transportation,  see  Monopoly  and  Competition,  2. 

Taxes  paid  by  railroad  and  damage  to  highways  by  motor  frei^t  trucks 
as  immaterial  upon  application  for  permit  to  operate,  see  Monop- 
oly AND  COMPCTITION,  3. 

Motor  truck  service  transporting  merchandise  from  door  of  consignor 
to  door  of  consignee  as  reasonable  necessity  and  convenience  in 
addition  to  existing  railroad  service,  see  Monopoly  and  Competi- 
tion, 4. 

Automobile  operator  carrying  passengers  for  compensation  in  connec- 
tion with  pleasure  trip  or  business  trip  and  advertising,  as  not 
public  utility,  see  Public  Utilities,  2. 

Truck  carriers  of  furniture  and  household  goods  as  not  exempt  from 
Commission  regulation,  see  Public  Utilities,  3. 

Necessity  of  motor  carriers  operating  prior  to  May  1,  1917,  filing 
operating  schedules  and  tariffs  although  not  required  to  obtain 
certificate,  see  Kates,  41.  . 

Discussion  of  the  distinction  between  a  certificate  of  convenience  and 
necessity  for  the  operation  of  a  motor  bus  and  a  franchise  to  use  and  occupy 
streets,  p.  16. 
P.U.R.1922r. 
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CERTIFICATES  OP  CONVENIENCE  AND  NECESSITY— oonttnu«i. 

Discussion  of  statutory  provisions  requiring  the  securing  of  a  certificate 
of  public  convenience  and  necessity  before  operating  a  public  utility,  p.  422. 

Statement  that  no  Michigan  statutes  clearly  prevent  the  building  uf 
duplicate  gas  plants,  duplicate  street  railways,  duplicate  interurban  rail- 
roads, duplicate  electric  light  and  power  utilities,  or  .other  public  utilities 
unless  a  state  agency  shall  have  passed  upon  the  question  of  their  necessity, 
p.  426. 

1.  The  jurisdiction  of  the  Arizona  Commission  does  not  extend  to  motor 
vehicles  operated  over  private  highways  unless  such  operations  are  con- 
ducted in  such  a  manner  as  to  bring  the  service  within  the  purview  of  the 
general  public  utility  law.    Re  Truhill  (Ariz.)  381. 

2.  Motor  vehicle  operative  rights  under  certificates  separately  granted 
cannot  be  lawfuly  combined  for  the  establishment  of  a  through  service 
virithout  first  obtaining  from  the  Railroad  Commission  a  certificate  of  publio 
convenience  and  necessity  authorizing  the  through  service.  Re  Western 
Motor  Transport  Co.   (Cal.)  12. 

3.  The  California  Commission  disapproves  the  practive  of  securing 
certificates  of  convenience  and  necessity  for  the  operation  of  motor  busses 
and  operating  the  service  for  a  limited  period  of  time  until  a  purchaser  can 
be  found  who  will  not  only  pay  a  reasonable  value  for  the  actual  physical 
property  proposed  to  be  transferred  but  a  considerable  amount  in  addition 
thereto  for  the  operative  rights,  since  no  dependable  transportation  system 
can  be  established  when  individuals  are  permitted  to  speculate  in  such 
operative  rights.  ^  Re  Greer   (Cal.)    131. 

4.  A  certificate  for  the  operation  of  an  automobile  passenger  and 
freight  line  should  be  refused  when  it  appears  that  existing  railroad  serv- 
ice  adequately  meets  public  need,  especially  so  in  view  of  the  fact  that 
motor  busses  or  trucks  eause  damage  to  roads  far  in  excess  of  the  damage 
caused  by  private  cars  and  do  not  contribute  a  due  proportion  to  the  cost 
of  highway  construction  and  maintenance.    Re  McQlochlin   (Colo.)    215. 

5.  Priority  in  the  filing  of  an  application  for  a  certificate  of  conven- 
ience  and  necessity  for  the  operation  of  an  automobile  route  has  even  less 
weight  than  priority  of  actual  service.    Re  Sullivan  (Nev.)  731. 

6.  Wher^  a  person  bought,  after  March  15,  1921,  a-  jitney  (which  was 
a  public  utility  under  chapter  140  of  Laws  of  1921),  and  which  was  operated 
on  March  15,  1921,  by  its  prior  owner,  under  a  municipal  consent  obtained 
prior  to  that  date,  and  the  present  owner,  after  March  15,  1921,  obtained 
a  new  municipal  consent  to  the  operation  of  the  jitney,  such  consent  is 
invalid  until  approved  by  the  Board  of  Public  Utility  Commissioners  after 
hearing  and  determination  upon  competent  proof  that  such  privilege  is 
necessary  and  proper  for  the  public  convenience  and  properly  conserves  the 
public  interests,  as  required  by  §  24  of  the  Public  Utility  Act  (P.  L.  1911, 
p.  384),  and  the  mere  fact  that  the  jitney  was  in  operation  by  the  prior 
owner  on  March  15,  1921,  pursuant  to  a  consent  granted  prior  to  that  dnte, 
will  not  justify  the  board  in  approving  the  new  consent.  Public  Service 
R.  Co.  V.  Board  of  Public  Utility  Comrs.   (N.  J.  Sup.  Ct.)   510. 

7.  A  misstatement  in  an  application  for  permission  to  operate  an  auto 
bus,  as  to  service  being  furnished,  and  the  failure  to  give  notice  to  other 
certificate  holders  is  cause  for  refusal  of  a  certificate,  especially  when  there 
P.U.R.1022C. 
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CERTIFICATES  OP  CONVENIENCE  AND  NECESSITY— «m«f»i«€d. 

is  a  lack  of  necessity  for  additional  service  and  the  testimony  offered  b 

misleading.    Re  Fazzone  (Pa.)  539. 

8.  A  corporation  was  authorized  to  continue  motor  vehicle  service  for 
which  an  individual  had  been  granted  a  certificate  of  convenience  and  neces- 
sity, notwithstanding  objections  that  the  Commission  had  no  power  to  trans- 
fer a  certificate  of  convenience  and  necessity  from  an  individual  to  a  cor- 
poration.   Re  Wedgwood   (Utah)   170. 

CEBTIFICATES  OF  INBEBTEBNES8. 

Issue  of  common  stock  to  redeem  certificates  of  indebtedness  iasued  to 
stockholders  and  payable  only  in  common  stock,  see  Sboubtit  Is* 
BUEB,  9. 

GHARTEBS. 

Right  of  railroad  company  to  withdraw  from  boat  service,  see  BmEntm, 
15. 

CHRISTMAS  PKESEIIT8. 

Christmas  presents  for  employees  as  not  chargeable  to  operating  ex- 
pense, see  RsruiiN,  16a, 

CHURCHES. 

Free  service  to  churches  a*  dlBcriminatory,  see  DiBCBQcnrATioify  3. 

CITIES. 

See  MUITIOIPALITIEB. 

Cmr  FARES. 

Abolishment  of  arbitrary  charge  within  city  zone  in  connection  with 

interurban  service,  see  DiscKnciNAnoN,  1. 
Mileage  rates  or  city  zone  fares  applicable  on  interurban  railway  local 

cars,  see  Rates,  60. 

CO  All. 

Allowance  for  working  capital  of  a  gas  company  based  on  coal  eost 
and  yearly  operating  expenses,  see  Valuation,  63. 

Coal  contract  of  water  utility  as  no  part  of  rate  base,  see  Valuatuw, 
66. 

COMMISSION  EXPENSES. 

Margin  in  operating  expenses  to  meet  Conmiission  expenses,  see  Retubh, 

13. 
Amortization  of  expenses  in  connection  with  rate  investigatioii,  lee  Bi- 

TDBW,  20. 

COMMISSIONS. 

1.  JurUdiction  in  generalf  1—4. 
II.  Jurisdiction  over  contracts,  5,  6» 
III.  Power  to  determine  constitutional  question,  7—^. 

P.U.R.1922C. 
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COMMISSIONfr-oon^ffiuedL 

Gondusiveiiess  of  Commission  findings  on  appeal  to  court,  see  Appeal  Ain> 
Review,  2. 

Conclusiveness  of  Commission  order  fixing  rates,  see  Appeal  and  Review,  4. 

Presumption  as  to  evidence  before  the  Commission,  see  Appeal  and  Rrvxew^ 
6. 

Certification  of  facts  on  appeal  to  court,  see  Appeal  and  Review,  7. 

Conclusiveness  of  findings  of  Commission,  see  Appeal  and  Review,  8. 

Commission  order  as  subject  to  injunction  by  Federal  court  immediately 
after  issuing,  see  Injunction,  2. 

Resolving  doubt  against  applicant  for  injunction  stopping  regulatory  power 
of  state  over  public  utilities,  see  Injunction,  3. 

Presumption  in  favor  of  action  of  Commission,  see  Injunction,  4. 

Rate  schedules  filed  with  Board  and  set  aside  by  such  Board  as  legal  when 
Commission  order  is  set  aside  by  court,  see  Rates,  1. 

Validity  of  supreme  court  judgment  setting  aside  Commission  rate  order 
and  commanding  Commissioners  to  fix  rates  in  accordance  with  princi- 
ples laid  down  by  court,  see  Rates,  2. 

Lack  of  court  power,  to  command  Board  of  Commissioners  to-  fix  same  rate 
to  be  charged  in  certain  city  as  that  fixed  for  every  other  utility  com- 
pany's mimicipal  consumers,  see  Rates,  3. 

Prima  facie  reasonableness  of  Commission  rate  order,  see  Rates,  24. 

Omission  of  gas  service  charge  because  of  local  opposition,  se6  Rates,  48. 

I.  Jurisdiction  in  general. 

Commission  power  to  investigate  and  determine  whether  license  fee  was 

erroneously  collected,  see  Autoicobiles,  3. 
Lack  of  jurisdiction  over  motor  vehicle  operation  on  private  highways,  see 

Cebtifioates  or  Convenience  and  Necessity,  1. 
Necessity  of  securing  Commission   approval  of  combination  of  automobile 

operative  rights,  ^ee  Certificates  of  Convenience  and  Necessity,  2. 
Commission  jurisdiction  to  authorize  transfer  of  certificate  of  convenience 

and  necessity  from  an  individual  to  a  corporation,  see  Gebtificates  of 

Convenience  and  Necessity,  8. 
Forcing  public  utility  to  adopt  new  methods  of  doing  business  by  reducing 

rates  below  cost  of  service,  see  Constitutional  Law,  1. 
Ordering  natural  gas  company  to  refund  payments  for  service  during  period 

when  service  was  inadequate  as  not  unconstitutional,  see  Constitu- 
tional Law,  6. 
State  Commission  jurisdiction  over  matter  of  depreciation  notwithstanding 

Interstate  Commerce  Commission,  see  Depreciation,  1. 
Commission  powers  with  respect  to  depreciation,  see  Depreciation,  1,  2. 
Unlawfulness  of  sanctioning  discriminatory  rates,  see  Discrimination,  2. 
Injunction  to  restrain  enforcement  of  Commission  order  requiring  railroad 

to  reconstruct  spur  track,  see  iNJUNcrraoN,  !• 
P.UJL1922C. 
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COMMISSIONS— oontini;ed. ' 

Jurisdiction  of  CommisBion  over  application  for  oertificate  to  operate  molor 
vehicle  line  in  competition  with  existing  railroad  service  across  state 
line,  see  Intebstate  Coumbbce,  1. 

Denial  of  writ  of  prohibition  to  enjoin  Commission  from  inquiiring  into 
contracts,  see  Pbohjbition,  1. 

Irregular  motor  vehicle  operators  as  public  utilities  subject  to  Commission 
jurisdiction,  see  Public  UTiLmES,  1. 

Automobile  operator  carrying  passengers  for  compensation  in  connection 
with  pleasure  trip  or  business  trip,  as  not  public  utility,  see  Pxjbuo 
Utilities,  2. 

Truck  carriers  of  furniture  and  household  goods  as  not  exempt  from  Com- 
mission regulation,  see  Public  Utilities,  3. 

Exemption  of  mutual  telephone  company  from  Commission  regulation,  see 
PuBUO  Utilities,  5. 

Lack  of  Commission  jurisdiction  to  require  mutual  company  to  change  by- 
law^ or  to  accept  members,  see  Public  Utilities,  5. 

Jurisdiction,  powers,  and  duties  of  Commission  with  respect  to  rates,  see 
Rates,  4-17.      . 

Contracts  and  franchises  as  affecting  Commission  power  over  rates,  see 
Rates,  8-16 

Necessity  of  substantial  evidence  in  record  to  warrant  Commission  order 
reducing  rates,  see  Rates,  26. 

Increased  water  rates  dependent  upon  reparation  for  excessive  past  chargea 
when  Commission  had  no  jurisdiction  to  compel  reparation,  see  Repaba- 
tign,  2. 

Powers  and  duties  of  Commission  with  respect  to  return,  see  Retuikit,  3,  4. 

Commission  power  to  fix  rates  at  8  per  cent  on  fair  value  of  property  and 
based  on  prior  earnings  and  estimated  savings  of  expense.  See  Retubn,  9. 

Powers  of  Commissions  over  security  issues,  see  Secubity  Issues,  3-6. 

Jurisdiction  and  powers  over  service,  see  Service,  1-4. 

Justification  for  closing  railroad  station  without  Commission  authority, 
see  Service,  19. 

Reasonable  value  as  a  question  of  fact  to  be  determined  by  the  exercise  of 
sound  judgment  and  common  sense  of  an  impartial  tribunal,  see  Val- 
uation, 4. 

Powers  of  Commissions  with  respect  to  valuation,  see  Valuation,  9-11. 

Discussion  of  the  inability  of  the  Indiana  Commission  to  make  a  gen- 
eral investigation  of  the  business  of  the  American  Telephone  &  Telegraph 
Company,  p.  761. 

1.  The  Illinois  Commission  is  without  authority  to  require  a  street 
railway  to  pave  its  tracks  when  there  is  no  provision  in  its  franghise  re- 
quiring such  paving.  Chicago  Heights  y.  Joliet  &  E.  Traction  Co.  (111.) 
715. 

2.  The  jurisdiction  of  the  Corporation  Commission  does  not  depend 
upon  the  form  or  sufficiency  of  any  pleading;  the  test  being,  not  the  relief 
prayed  for,  but  that  granted,  (a)  It  is  not  essential  for  petition  to  be  filed 
with  the  Corporation  Commission,  but  that  notice  shall  be  had  on  the  com- 
P.U.R.in22C. 


Digitized  by  VjOOQIC 


INDEX.  877 

COMMISSIONS— continued. 

pany  or  corporations  to  be  affected.    Oklahoma  Gas  ft  E.  Go.  y.  OklaboHia 

Natural  Gas  Co.  (Okla.  Sup.  Ct.)  735. 

3.  The  law  does  not  direct  a  Commission  to  undertake  the  management 
of  the  utilities  whose  rates  are  under  its  control.  Re  Pacific  Teleph.  & 
Teleg.  Co.  (Or.)   248. 

4.  A  contention  that  a  street  railway  rate  fixed  by  franchise  cannot 
bo  impaired  by  the  state  will  receive  no  consideration  upon  appeal  to  the 
courts  from  a  Conmiission  rate  order.  Chicago  R.  Co.  Y.  Illinois  Com- 
merce Commission  (U.  S.  Dist.  Ct.)  282.  \ 

II.  Jurisdiction  over  contracts. 

6.  The  New  Hampshire  Commission  may  fully  consider  in  all  its  phases 
a  ease  involving  the  legality  of  a  contract  when  the  establishment  of  a 
reasonable  rate  is  the  underlying  question  involved  and  the  legal  questiona 
are  incidental.    Re  Antrim-Bennington  Electric  Light  &  P.  Co.  (N.  H.)  782. 

6.  A  Commission  cannot  undertake  to  'function  as  a  court  of  equity 
and  has  no  jurisdiction  over  a  controversy  concerning  a  contract  between 
an  electric  utility  and  a  municipality  relating  to  the  ownership  of  street 
lighting  equipment.    Re  Molalla  Electric  Co.   (Or.)   810. 

III.  Power  to  determine  constitutional  question, 

7.  The  Indiana  Commission  has  no  jurisdiction  to  pass  upon  the  con- 
stitutionality of  the  act  under  which  it  operates.  Re  Central  Indiana  Gas 
Co.   (Ind.)  29. 

8.  The  Nevada  Commission  has  no  jurisdiction  to  determine  whether 
an  act  passed  by  the  legislature  is  constitutional.  Re  Ginocchio  Brothers 
(Nev.)   621. 

9.  The  Pennsylvania  Commission,  as  an  administrative  body,  is  bound 
to  assume  the  validity  of  the  statute  under  which  it  exists,  and  which  de- 
fines its  duties  and  responsibilities,  until  such  time  as  it  is  otlierwise 
judicially  advised.  American  Phosphorus  Co.  v.  York  Haven  Water  & 
Power  Co.  (Pa.)  616. 

COMMITTEES. 

Interpretation  of  statute  by  considering  conunittee  reports  and  ez> 
planatory  statements  of  members  in  charge  of  statute,  see  Stat- 
XJTFjS,  1. 

COMMON  CARRIEBS. 

See  Cahriebs. 

COMMITTATIOK  TICKETS. 

Commutntion  tickets  and  calendar  month  tickets  on  interurban  rail- 
way, see  Rates,  68. 

COMPARISON. 

Comparison  of  rates  to  determine  reasonableness,  see  Rates,  32,  3d. 
P.U.R.1922C. 
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COMPARISON— conttnued. 

Compfirison^  of  operating  ezpens^B  to  determine  reasanablenea,  see  Be* 

TUEN,  18,  19. 
UselesBnesa  of  comparisons  of  telephone  property  valuations  in.  other 

states,  see  Valuation,  3. 

COMPENSATION. 

Sustaining  judgment  taxing  costs  and  awarding  compensation  to  ap- 
praisers, see  Appeal  and  Resvxbw,  3. 

COMPETITION. 

See  MoNOPOLT  asd  CoiiPETiriON. 

COMPUklNT. 

Book  showing  operation  of  motor  vehicles  subsequent  to  filing  of  com- 
plaint as  evidence,  see  EviDEava^  1. 

COMPUTATION. 

Methods  of  computing  depreciation,  see  Deprbciahon,  4-6. 

CONCI.USIVENESS  OF  FINDINGS. 

Conclusiveness  of  Commission  findings  on  appeal  to  court,  see  Appbal 

AND  Review,  2-6,  8. 
Presumption  in  favor  of  action  of  Commission,  see  iNJUNCrioir,  4. 
Refusal  by  court  to  interfere  with  Commission  order  unless   rate  is 

unreasonably  low  or  unreasonably  high,  see  Return,  54. 

CONFISCATION. 

Forcing  public  utility  to  adopt  new  methods  of  doing  business  by  re- 
ducing rates  below  cost  of  service,  see  Constitutional  Law,  1. 
^     Resolving  doubts  against  applicant  for  injunction  stopping  regulatory 
power  of  state  over  public  utilities,'  see  Injunction,  3. 

Presumption  in  favor  of  action  of  Commission,  see  iNJUNcmoir,  4. 

Necessity  of  showing  that  franchise  rates  are  confiscatory  in  order  to 
secure  a  cliange  by  Commission,  see  Rates,  14. 

Necessity  of  substantial  evidence  in  record  to  warrant  Commission  order 
reducing  rates,  see  Rates,  26. 

Just  and  reasonable  rate  as  not  too  low  to  be  confiscatory  nor  so  high 
as  to  exceed  value  of  service,  see  Retubn,  50. 

Consideration  of  insufficient  return  amounting  to  confiscation,  see  Re- 
tuen,  88,  89. 

CONGRESS. 

Power  of  Congress  to  impose  reasonable  conditions  on  state  use  of 
interstate  carriers  for  intrastate  commerce,  see  Constitutional 
Law,  3. 

CONSENT. 

Validity  of  municipal  consent  to  operate  automobile  before  approval 
by  Board  of  Public  Utility  Commissioners,  see  Cebtifioates  of 

CONVENIBNGB  AND  NlDCESBITY,   6. 
P.U.R.1922C. 
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CONSIDERATION. 

Power  of  Commission  to  increase  contract  rates  although  founded,  on 
consideration  and  valid  when  made,  see  Rates,  16. 

CONSOLIDATION,  MERGER,  AND  SAIiE. 

Factors  affecting  reasonableness  of  rates  of  telephone  utility  after  con- 
solidation of  two  competing  companies,  see  Rates,  19. 

Unification  of  telephone  systems  without  provision  for  automatic  sub- 
scribers as  constituting  an  emergency,  see  Return,  4. 

Low  return  on  account  of  poor  service,  mismanagement,  and  increased 
Operating  expenses,  see  Return,  83. 

Obligation  to  furnish  meters,  although  proceedings  are  under  way  for 
the  sale  of  utility  property  to  a  town,  see  Service,  10. 

Treatment  of  duplicated  property  after  consolidation  of  competing 
telephone  companies,  see  Valuation,  62. 

Allowance  to  represent  value  as  an  established  going  concern,  although 
not  a  successful  business  venture,  see  Valuation,  64. 

Annotation  on  consolidation,  merger,  and  sale,  p.  41. 

Annotation  on  jurisdiction  and  powers  of  Commission  over  matters 
of  consolidation,  merger,  and  sale,  p.  41. 

Annotation  on  desirability  of  consolidation,  p.  42. 

Annotation  on  financing  of  utility  consolidation,  p.  42. 

Annotation  on  property  discarded  in  a  consolidation  of  utilities,  p.  44. 

Statement  that  no  good  result  is  obtained  by  the  operation  by  a  hold- 
ing company  of  a  lot  of  small,  widely  scattered  public  utilities,  p.  602. 

Statement  that  the  Nebraska  Commission  cannot  compel  a  consolida- 
tion of  telephone  property,  p.  776. 

1.  The  unification  of  two  telephone  systems  operating  in  a  single  city 
is  wise  and  economical  business,  of  certain  present  and  future  benefit  to 
the  public.     Re  Indiana  Bell  Teleph.  Co.   (Ind.)   348. 

2.  An  electric  utility  which  purchases  the  property  and  rights  of  an- 
other electric  utility  should  not  be  allowed  to  undertake,  as  a  part  of  the 
purchase  price,  to  take  up,  retire,  or  otherwise  dispose  of  preferred  stock 
of  the  vendor  when  such  stock  is  shown  to  be  worthless-  Re  Central  Maine 
Power  Co.  (Me.)  36.  *•  • 

3.  The  authority  of  the  New  Hampshire  Commission  is  limited  to' 
fleeing  that  the  retiral  of  a  railroad  from  the  boat  business  and  the  trans- 
fer of  a  boat  to  an  individual  is  done  in  a  reasonable  way,  and  the  Com- 
mission has  no  power  to  consider  whether  or  not  it  is  a  prudent  business 
step  of  the  railroad.     Re  Boston  &,  Maine  Railroad  (N.  H.)  487. 

4.  It  is  in  the  public  interest  to  authorize  the  sale  of  a  boat  by  a 
railroad  to  an  individual  who  desires  and  intends  to  operate  it,  when  the 
railroad  has  expressed  its  determination  to  withdraw  from  service  if  the 
sale  is  not  authorized.     Re  Boston  &  Maine  Railroad  (N.  H.)  487. 

CONSPIRACT. 

Answer  filed  in  telephone  rate  case  charging  conspiracy  but  unsupported 
by  evidence,  to  be  stricken  from  files,  see  Pleading,  1. 
P.U.R.1922a 
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CONSTITUTIONAL  UkW. 

•   ConclusivenesB  of  Commission  order  fixing  rates  when  not  arbitrary  « 
violative  of  Constitution,  see  Appeal  and  Review,  4. 
Contention  of  street  railway  that  rate  fixed  by  franchise  cannot  be  im- 
paired by  states,  as  having  no  weight  upon  appeal,  see  Comiia- 

8I0N8,  4. 

Commission  power  to  determine  constitutional  questionsy  see  Comus- 

8I0NB,  7-9. 
Consideration  of  confiscation,  see  Retubn,  88,  89. 

1.  A  Commission  has  no  power  to  force  a  public  utility  to  adopt  new 
methods  of  doing  business  by  reducing  rates  below  the  present  cost  of  the 
service.  Chicago  R.  Co.  v.  Illinois  Commerce  Commission  (U.  S.  Dist.  Ct.) 
282. 

2.  The  value  of  the  franchises  of  a  gas  company  is  properly  excluded 
from  the  rate  base  without  depriving  the  company  of  constitutional  rights. 
Georgia  R.  &  Power  Co.  v.  Railroad  Commission  (U.  S.  Dist.  Ct.)  744. 

3.  Congress,  as  the  dominant  controller  of  interstate  commerce,  may 
restrain  undue  limitation  of  the  earning  power  of  the  interstate  commerce 
system  in  doing  state  work  and  may  impose  any  reasoi^able  condition  on  a 
state  use  of  interstate  carriers  for  intrastate  commerce  ii  deems  necessary 
or  desirable.  Wisconsin  Railroad  Commission  v.  Chicago,  B.  &  Q.  R.  Co. 
(U.  S.  Sup.,  a.)  200. 

4.  Section  10,  Article  1  of  the  Federal  Constitution  prohibiting  a  state 
from  passing  a  law  impairing  the  obligation  of  contracts  does  not  in  terms 
restrict  Congress  or  the  United  States  from  passing  such  a  law.  New 
York  V.  United  States  (U.  S.  Sup.  pt.)  455. 

5.  An  order  of  the  Interstate  Commerce  Commission  increasing  intra- 
state railroad  rates  in  order  to  remove  discrimination  against  interstate 
commerce,  although  such  rates  are  fixed  by  a  charter  contract  with  a  rail- 
road, does  not  deprive  the  state  and  her  people  of  property  without  due 
process  of  law.     New  York  v.  United  States  (U.  S.  Sup.  Ct.)  455. 

6.  The  action  of  the  Oklahoma  Commission  4n  ordering  a  natural  gas 
company  to  refund  to  cpnsumers  a  portion  of  the  payments  for  service 
during  a  period  when  service  was  inadequate,  does  not  deprive  the  utility 
of  property  without  due  process  of  law  in  violation  of  the  Fourteenth  Amend- 
ment.   Oklahoma  Natural  Gas  Co.  v.  Oklahoma   (U.S.  Sup.  Ct.)   622. 

CONSUMERS  AND  PATRONS. 

Ordering  natural  gaa  company  to  refund  payments  for  service  during 
period  when   service   was   inadequate   as   not  unconstitutional,  see 

COKBTITUTIONAL    LaW.    6. 

Unlawfulness    of    sanctioning    discriminatory    rates,    see    Discjrimina- 

TION,  2. 
Discrimination  in  permitting  power  consumer  to  receive  service  imder 

contract  rates  below  prencral  level,  see  Discrimination,  5. 
Omission  of  gas  service  charge  because  of  local  opposition,  see  Rates, 

48. 
Scsrre^'ation  of  the  cost  of  water  property  required  to  serve  domestic 

and  industrial  consumers,  see  Returx,  72. 
r.U.R.1922C. 
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CONSUMERS  AND  PAl  RONS— oonf itiued. 

Ownership  of  service  lines  between  the  mains  and  properij  line^  see 

VALITATIOir,  20. 

COHTEKPIJiLTED  IMPBOVEMENT8. 

As  a  part  of  rate  base,  see  Valuation,  49,  60. 

COHTINOEirOIES. 

Margin  in  operating  expenses  to  meet  increases  in  taxes,  Commission 
expenses,   fixed   charges,   expenditures   subsequent   to   date   of   in- 
>        Testigation  and  other  contingencies,  see  Retukn,  13. 

CONTRACT. 

Commission  power  to  determine  legality  of  contract,  see  CouifissiONB, 

6. 
Lack  of  Commission  jurisdiction  over  controversy  concerning  contract 

between  utility  and  municipality,  see  Commissions,  6. 
Power  of  Congress  or  United  States  to  pass  law  impairing  obligation 

of  contra!tt8,  see  Constitutional  Law,  4. 
Discrimination  in  permitting  power  consumer  to  receive  service  under 

contract  rates  below  general  level,  see  Discrimination,  5. 
Denial  of  writ  of  prohibition  to  enjoin  Commission  from  inquiring  into 

contracts,  see  Prohibition,  1. 
Wholesale  electric  company  agreeing  to  supply  electricity  to  city  as  a 

public  utility,  see  Public  Utilities,  4. 
Necessity  of  express  finding  as  to  kind  of  service  consumer  is  to  re- 
(  ceive  after  being  placed  on  regular  schedule   instead  of   contract 

rate,  see  Rates,  7. 
Contracts  and  franchises  as  affecting  Commission  power  over  rates,  see 

Rates,  8-16. 
Rate  franchises  and  contracts,  see  Rates,  37-40. 

Basing  production  cost  of  gas  company  upon  oil  contract  although  ex- 
cessive because  of  falling  market,  see  Return,  17. 
Refusal  to  segregate  counties  comprising  a  diyision  in  which,  on  ac- 
count of  contract,  the  cost  of  production  is  somewhat  less  than  in 

other  divisions,  see  Return,  69. 
Contract  to  furnish  electrical  service  for  period  of  years  as  subject  to 

police  power  of  state,  pee  Service,  3. 
Coal  contract  of  water  utility  as  no  part  of  rate  base,  see  Valuation, 

66. 

CONVENIENCE. 

See  Certificates  of  Convenience  and  Nbcessitt. 

CORPORATIONS. 

Right  of  corporation  to  continue  motor  vehicle  service  for  which  an 
individual  has  been  granted  a  certificate  of  convenience  and  neces- 
sity, see  Certificates  op  Convenience  and  Neoesbitt,  8. 
P.U.R.1^2C.  66 
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• 
CX^RPORATIONS — continued. 

Permitting  ownere  of  efitablished  motor  bus  Ihie  to  incorporate  and 
Issue  capital  stock  in  preference  to  others,  see  Monopoly  and  Cox- 
petition,  6. 
Incorporation  and  issuance  of  stock  for  purpose  of  forming  holding 
company  to  acquire  stock  of  companies  having  no  real  value,  tee 
Seouiutt  Issues,  1. 

COST  OF  SERVICE. 

Factors  affecting  reasonableness  of  r^tes  of  telephone  utility  after  con- 
Bolici'ation  of  two  competing  companies,  see  Rates,  19. 

Kefusal  of  supersedeas  on  appeal  from  Commission  order  fixing  gas 
rates  when  application  fails  to  disclose  amount  of  money  actually 
expended,  amount  earned,  and  amount  of  dividends,  see  Rates,  21. 

Value  and  cost  of  service  as  affecting  reasonableness  of  rates,  see  Rates, 
27-31. 

Adjustment  in  tlie  price  of  gas  based  upon  variations  in  the  net  holder 
cost,  sjee  Rates,  52. 

Rates  for  electricity  furnished  by  municipal  plant  to  neighboring  vil- 
lage, jsee  Rates,  61. 

Measured  telephone  service  to  eliminate  discrimination  between  small 
and  large  users,  see  Rates,  69. 

COST  AND  EXPENSES. 

Apportionment   of   expenses    of   associated   gas   companies,   see   Apfob- 

TIONMENT,   3. 

Expenses  of  past  fiscal  year  of  gas  company  as  not  necessarily  typical 
for  computation  of  service  charge,  see  Rates,  55. 

Measured  telephone  service  to  eliminate  discrimination  between  small 
and  large  users,  see  Rates,  69. 

Greater  cost  to  supply  rural  telephone  service,  see  Rates,  72. 

Consideration  of  operating  expenses  as  they  affect  return,  see  RETUiUf, 
12-43. 

COURTS. 

Necessity  of  stating  reasons  for  motion  to  modify  judgment,  see  Ap- 
peal AND  Review,  1. 

Sustaining  judgment  taxing  costs  and  awarding  compensation  to  ap- 
praisers, see  Appeal  and  Review,  3. 

Presumption  as  to  basis  for  court  order  setting  aside  Commission,  see 
Appeal  and  Review,  5. 

Conclusiveness  of  findings  by  trial  judsre  when  no  statement  of  facts 
has  been  brouprht  up  with  the  records,  see  Appeal  and  Review.  6. 

Certification  of  facts  on  appeal  to  court,  see  Appeal  and  REViEn«r,  7. 

Conclusiveness  of  findings  of  Commission,  see  Appeal  and  Review,  9, 

Powers  of  courts  over  rates,  see  Rateb,  1-3. 

Refusal  by  court  to  interfere  witli  Commission  order  unless  rate  is 
unreasonably  low  or  unreasonably  high,  see  Retubn,  54. 

Powers  of  courts  over  valuation,  see  Valuation,  7,  8. 
P.U.R,1922C. 
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COURTS — oontinued. 

i        Commiaaion  power  to  iBvestigate  value  of  utility  property  although 
former  valuation  has  been  affirmed  by  court,  see  Valuation,  11. 
Methods  adopted  by  engineers  in  ascertaining  value  as  matters  of  evi- 
dence and  sot  rules  of  law,  see  Valuation,  15. 
Functional  depreciation  as  a  matter  to  be  determined  by  court  from 
the  evidence,  see  Valuation,  31. 

1.  A  Federal  Court  has  jurisdiction  to  grant  an  injunction  against  the 
enforcement  of  a  Commission  rate  order  which  appears  to  be  confiscatory, 
its  jurisdiction  not  being  a  question  of  discretion  or  comity.  Chicago  R. 
Co.  V.  Illinois  Commerce  Commission  (U.  S.  Dist.  Ct.)  282. 

CRIMINAI.  ULW. 

Persons  booking  passengers  for  motor  vehicle  transportation  as  sub- 
ject to  penal  provisions  of  Motor  Vehicle  Transportation  Act,  see 
Automobiles,  2. 

Answer  filed  in  telephone  rate  case  charging  fraud,  conspiracy  and 
other  violations  of  criminal  law,  but  unsupported  by  evidence,  to 
be  stricken  from  files,  see  Pleading,  1. 

OBOSSINOfi. 

Safety  of  one-man  cars  on  grade  and  at  crossing,  see  Sbbvioe,  20. 

DAMAOm. 

Dismissal  of  question  of  reserve  for  injuries  and  damages  on  street 
railway  system  when  first  presented  on  appeal,  see  Appeal  and 
Review,  9. 

Damage  to  roads  as  a  reason  for  refusing  certificate  to  operate  a^ito- 
mobile  service,  see  Certifioatbs  of  Conyeniestce  and  Nex;e8Bity,  4. 

Damage  to  highways  by  motor  freight  trucks  as  immaterial  upon  appli- 
cation for  permit  to  operate,  see  Monopoly  and  Competition,  3. 

Accumulation  of  fund  to  meet  injuries  and  damages  on  street  railway 
system,  see  Return,  29. 

Consideration  of  appreciation  in  value  and  severance  damages  in  valua- 
tion for  purpose  of  municipal  purchase,  see  Valuation,  28. 

DEFICITS. 

Deficits  below  assumed  fair  rate  of  return  as  a  charge  against  capital, 

see  Valuation,  48. 
Allowance  for  going  value  or  appreciation  of  property  when  return  has 

not  been  earned  in  the  past,  see  Valuation,  65. 

DEFIl^ITION. 

Definition  of  residence  for  the  purpose  of  supply in^  electric  service, 
see  Service;  17« 

DEPOSITS. 

ReasonablpnesB  of  rule  requiring  deposit  to  guarantee  payment  of  bills 
and  payment  of  interest  thereon  by  company.  Bee  Payment,  1. 
P.U.R.1922C. 


Digitized  by  VjOOQIC 


884  INDEX. 

DEPOSITS — oontinued. 

Rule  under  which  city  may  collect  reasonable  charge  for  installation  oi 

meters,  see  Patmeztt,  2. 
fiule  requiring  deposit  of  double  the  amount  of  current  service  rentals 

charged  hy  sewerage  company  disallowed^  see  Paucbrt,  3. 

DEPRECIATION. 

1.  In  general. 
/I.  Potcer  of  Commission  f  1,  2* 

III.  Necessity  of  providing  for,  3* 

IV,  Methods  of  computing,  4— tf« 
y.  Bate  of  depreciation,  7—15. 

a.  Eiei^ric  plant,  7. 
h.  Gas  plant,  8,  P. 
e.  Telephfynes,  10,  11. 
d.  Water  plant,  12,  13. 
VI.  Funds  and  reserves,  14^16. 

I.  In  general. 

Right  to  earn  operating  expense,  taxes,  and  fair  return  upon  Investment 
besides  depreciation  reserve,  see  Rates,  23. 

Allowance  of  rates  sufficient  to  cover  reasonable  operating  expenses,  includ- 
ing proper  allowance  for  depreciation,  see  Retuan,  45. 

Return  of  municipal  plant  to  cover  operating  expenses,  depreciation,  and 
annual  retirements  on  the  funded  debt  and  the  interest  charges  thereon, 
see  Return,  79. 

Reproduction  cost  as  affected  by  depreciation,  see  Valtjatiow,  14,  18,  21. 

Consideration  of  accrued  depreciation  in  valuation  proceeding,  see  Valua- 
tion, 30-86. 

Evidence  as  to  earning  depreciation  reserve  as  it  affects  deduction  of  value 
of  property  no  longer  useful,  see  Valuation,  56. 

•Discussion  of  depreciation  accounting  for  a  telephone  company,  p.  2fi2. 

Discussion  of  a  depreciation  reserve  for  a  sewerage  company  operatinjj 
in  a  mining  camp  of  uncertain  life  when  there  is  practically  no  deteriora- 
tion in  pipes,  p.  439. 

II.  Power  of  Commission. 

1.  The  California  Commission  has  jurisdiction  over  the  matter  of  depre- 
cia/tion  to  be  allowed  as  an  operating  expense  of  a  telephone  company,  not- 
withstanding Interstate  Commerce  Comm-ission  percentages  to  be  applied  to 
property  of  interstate  telephone  companies.  Re  Southern  California  Teleph. 
Co.   (Cal.)  97. 

2.  The  Illinois  Commission  has  no  power  to  prevent  the  setting  aside  of 
a  depreciation  fund  sufficient  to  take  care  of  street  railway  renewals  as  they 
may  be  needed  from  time  to  time,  when  there  exists  an  ordinance  providing 
tliat  the  renewal  fund  at  the  expiration  of  the  franchise  shall  be  turned 
over  to  the  city  or  any  purchaser.  Chicago  R.  Co.  v.  Illinois  Commerce 
Commission   (U.  S.  Dist.  Ct.)   282. 

P.U.R.1922C. 


Digitized  by  VjOOQ IC 


nSDSJL  885 

DEPRECIATION— contmued. 

III.  JfeceBBity  of  providing  for. 

3.  A  depreciation  reserve  is  necessary  to  maintain  the  integrity  of  a 
telephone  line  investment  by  preventing  the  distribution,  as  dividends,  of 
earnings  which  ought  to  be  held  to  offset  the  loes  in  value  of  the  plant  as  it 
wears  out  and  to  protect  the  ratepayers  by  insuring  them  against  the  alter- 
native of  interrupted  service  or  excessive  charges  to  cover  the  coat  of  re- 
placing plant  when  worn  out.    Re  Pacific  Teleph.  &  Teleg.  Co.  (Or.)  248. 

TV,  Methods  of  computing. 

Determination  of  accrued  depreciation  from  the  use  of  life  tables  in  conjunc- 
tion with  inspection  method,  ee  Valuation,  32. 

Discussion  of  the  difference  between  a  water  utiHty  and  a  natural  gas 
utility  as  it  affects  the  question  whether  depreciation  should  be  computed 
upon  the  straight  line  or  sinking  fuiid  method,  p.  650. 

4.  The  proper  amount  to  be  set  aside  for  depreciation  of  a  particular 
property  cannot  be  determined  by  rule  of  thumb,  or  by  use  of  general  per- 
■centages  applying  over  a  territory  as  large  as  the  United  States,  and  under 
conditions  as  varied  as  they  are  found  in  the  large-  number  of  separate  tele- 
phone utilities,  but  each  property  must  be  governed  by  its  own  particular 
circumstances  and  requirements  as  ascertained  by  the  local  rate-making 
body.    Re  Southern  California  Teleph.  Co.   (Cal.)   97. 

5.  A  public  utility  cannot  be  allowed  to  calculate  depreciation  on  the 
straight  line  method  and  at  the  same  time  use  an  undepreciated  rate  base  to 
find  the  rate  of  return.    Re  Western  U.  Teleg.  Co.  (Or.)  326. 

6.  Accrued  depreciation  of  utility  property  is  something  to  be  completely 
•determined  by  inspection  rather  than  by  a  theoretical  yardstick  and  even 
though  the  life  of  some  of  the  elements  of  the  physical  property  will  not  long 
-continue,  yet  this  is  a  matter  to  be  taken  care  of  by  depreciation  reserve;  and 
if  the  plant  is  practically  as  efilcient  as  a  new  plant  the  deduction  from  val- 
uation on  account  of  depreciation  should  be  very  slight.  .  Winona  v.  Wiscon- 
«in-Minnesota  Light  &  P.  Co.   (U.  S,  Dist.  Ct.)   461. 

V.  Bate  of  depreciation* 

a.  Electric  plant, 

7.  Annual  depreciation  amounting  to  4  per  cent  of  the  depreciable  prop- 
erty of  an  electric  company  was  allowed  in  a  rate  case.  Re  Dakota  Utili- 
ties Co.    (N.  D.)    805. 

5.  Oaa  plant. 

Discussion  of  the  annual  depreciation  of  gas  property,  p.  555. 

8.  A  gad  company  was  allowed  for  annual  depreciation  3.5  per  cent  of  the 
rate  base.    Re  Webb  City  &  Carterville  Gaa  Co.  (Mo.)  608. 

9.  A  depreciation  allowance  of  2^  per  cent  on  the  value  of  the  physical 
P.U.R.1922C. 
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property  of  a  gas  company  depreciated,  leaB  the  value  of  land  and  of  benches, 
was  held  to  be  reasonable.  Winona  v.  Wisconsin^Minnesota  Light  &  P.  Co. 
(U.  S.  Diet.  Ct.)  461 

e.  Telephones. 

10.  A  depreciation  ra;te  of  5  per  cent  for  a  telephone  company  cannot  be 
considered  excessive.     Re  Indiana  Bell  Teleph.  Co.   (Ind.)   348. 

11.  A  telephone  utility  was  allowed  for  annual  depreciation  an  average 
of  4i  per  cent.    Re  Pacific  Teleph.  &  Teleg.  Co.  (Or.)  248. 

d.  Water  plant. 

12.  A  water  utility  was  allowed  approximately  1^  per  cent  of  the  value 
new  0^  structures  and  equipment  for  annual  depreciation.  Re  Somerville 
Water  Co.  (N.J.)  309. 

13.  A  water  utility  was  allowed  an  annual  depreciation  reserve  of  2  per 
cent  of  the  rate  base.    Re  Huntington  Water  Corp.  (W.  Va.)  636. 

VI.  Funds  and  reserves. 

Special  fund  for  depreciation  of  automobiles,  see  Return,  27. 
Lack  of  right  of  distributing  line  sought  to  be  abandoned  to  share  in  depre- 
ciation reserve,  see  Service,  13. 

Discussion  of  the  relation  between  the  amount  of  depreciation  reserve 
considered  theoretically  and  actual  physical  depreciation,  p.  116. 

Discussion  of  the  size  of  a  depreciation  reserve  and  the  relation  of  the 
reserve  to  the  stockholders  and  to  patrons,  p.  280. 

14.  A  moderate  portion  of  the  depreciation  reserve  should  be  carried  afr 
assets  which  can  be  immediately  converted  into  cash  and  proper  compensa- 
tion should  be  made  for  the  use  of  the  remainder  reinvested  in  property  by 
carrying  ae  a  deduction  from  the  gross  income  a  portion  of  the  annual  charge 
to  such  fund  equal  to  5  per  cent  of  the  difference  between  the  balance  in  the 
depreciation  reserve  account  and  the  balance  in  the  fund.  Re  Tucson  Gas,  E» 
L.  &  P.  Co.  (Ariz.)  658. 

15.  The  fact  that  thh  realized  depreciation  of  a  telephone  utility  has- 
amounted  to  approximately  50  per  cent  of  the  amount  set  aside  tends  to  es- 
tablish the  reasonableness  of  the  depreciation  rate.  Re  Indiana  Bell  Teleph. 
Co.  (Ind.)  348. 

16.  A  depreciation  Allowance  should  be  charged  to  operating  expenses  and 
concurrently  credited  to  the  depreciation  reserve ;  there  should  be  concurrent- 
ly withdrawn  from  cash  or  equivalent  source  and  placed  in  the  depreciation 
fund,  an  amount  equal  to  the  net  monthly  credit  to  the  reserve;  final  with- 
drawals from  this  fund  for  replacements  should  be  made  only  in  the  amount 
of  the  actual  accrual  upon  plant  retired,  all  other  withdrawals  being  consid- 
ered as  loans  from  the  fund  and  interest  thereon  ehould  be  paid  to  the  fund 
in  such  amount  that  the  total  interest  increment*  to  the  fund  should  not 
equal  less  than  4  per  cent  per  annum  upon  all  moneys  in  the  fund  not  per- 
manently withdrawn.  Be  Molalla  Electric  Co.  (Or.)  8ia 
P.U.R.1922C. 
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de;veix>pment  cost. 

Allowance  for  development  ooet  of  eleotric  utility  on  assumption  that  it 
is  similar  to  other  electric  utilities,  see  Valxtatton,  37. 

Allowance  for  going  value  or  appreciation  of  property  when  return  has 
not  been  earned  in  the  past,  see  Valuation,  65. 

DIRECTORS. 

Review  by  Commission  of  judgment  of  directors  of  wat«r  company  aa  to 
time  when  improvements  showld  be  made,  see  Vajluahoit,  9. 

DISCONTIN17ANCE  OF  SERVICE. 

Abandonment  and  discontinuance  of  service,  see  Service,  11-16. 
For  nonpayment  of  bills,  see  Payment,  4,  5. 

Contract  to  furnish  electrical  service  for  period  of  years  as  subject  to 
police  power  of  state,  see  Service,  3. 

DISCOUNT. 

Payment  to  reimburse  affiliated  corporations  for  discount  incurred  in 
reselling  utility  stock  as  not  chargeable  to  capital,  see  Valuation, 
40. 

DISCRETION. 

Jurisdiction  of  Federal  court  to  gr^nt  injunction  as  not  a  question  of 
discretion  or  comity,  see  Courts,  1. 

DISCRIMINATION. 

Order  increasing  railroad  rates  in  order  to  remove  discrimination,  as 

not  depriving  of  property  without  due  process,  see  Constitutional 

Law,  5. 
Free  sewerage  service  to  town  buildings  provided  for  under  franchise 

granted  by  legislature  as  not  subject  to  change  by  Conmiission,  see 

Rates,  10. 
Commisenon  power  to  fix  reasonable  rates  notwithstanding  the  provisions 

of  an  ordinance,  see  Rates,  11. 
Gas  service  charge  as  not  discriminatory,  see  Rates,  49. 

Statement  that  classification  for  the  purpose  of  charging  for  public  util- 
ity service  is  not  forbidden  by  law,  if  founded  upon  reason  and  not  upon 
caprice  or  favor,  p.  797. 

■  1.  An  arbitrary  charge  within  a  city  zone  in  connection  with  interurban 
service  should  be  abolished  and  all  fares  placed  on  a  uniform  and  nondis- 
criminatory mileage  basis.    Re  Pacitlc  Electric  R.  Co.  (Cal.)  134. 

2.  It  is  unlawful  for  a  public  utility  to  give  an  unauthorized,  preferen- 
tial, or  discriminatory  rate,  unlawful  for  a  consumer  to  accept  or  receive  such 
a  rate,  and  unlawful  for  the  Commission  to  permit  such  a  rate  to  be  in  effect. 
Re  Link-Belt  Co.  (Ind.)   385. 

3.  Free  service  to  churches  and  private  and  public  schools  is  discrim- 
inatory and  should  be  discontinued.    Re  Connersville  (Ind.)  482. 

4.  Rate  schedules  of  a  water  utility  were  changed  to  eliminate  free  serv- 
P.U.R.1922C. 
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ice  to  public  fichools,  hospitals,  public  fountains,  fire  departments^  and  atreet 

sprinkling.    Re  Somerville  Water  Co.  (N.  J.)  309. 

5.  It  is  clearly  discriminatory  and  illegal  to  permit  a  power  consumer 
to  receive  service  under  contract  rates  below  the  general  level  of  rates 
charged  to  other  consumers.    Re  Morgan  Electric  Light  &  P.  Co.  (Utah)  331. 

6.  An  order  of  the  Interstate  Commerce  Commission  increasing  intra- 
state railroad  rates  to  the  level  of  interstate  rates  upon  a  showing  of  dis- 
crimination against  persons  or  places,  alone  and  including  all  rates  between 
intrastate  points,  although  such  rates  may  not  work  discrimination  against 
interstate  travelers,  cannot  be  upheld  on  the  ground  of  such  discrimination 
since  the  order  would  include  many  rates  not  within  the  proper  class  or  rea- 
son of  the  order.  Wisconsin  Railroad  Commission  v.  Chicago,  B.  &  Q.  R.  Co. 
(U.  8.  Sup.  Ct.)  200. 

7.  The  In<terstate  Commerce  Commission  has  power  to  raise  intrastate 
rates  to  the  level  of  interstate  rates  if  the  existence  of  lower  intrastate  rates 
discriminates  against  interstate  commerce  and  interferes  with  the  purpose  of 
the  Federal  Transportation  Act,  to  enable  the  railroads  to  earn  a  fair  return 
on  the  aggregate  value  of  the  railway  property  used  in  transportation  and 
to  maintain  an  adequate  national  railway  system.  Wisconsin  Railroad 
Commission  v.  Chicago,  B.  &  Q.  R.  Co.   (U.  S.  Sup.  Ct.)  200. 

8.  The  Interstate  Commerce  Commission  has  power  to  raise  intrastate 
rates  to  the  level  of  interstate  rates  if  the  existence  of  lower  intrastate  rates 
discriminates  against  interstate  commerce  and  interferes  with  the  purpose  of 
the  Federal  Transportation  Act,  to  enable  the  railroads  to  earn  a  fair  return 
on  the  aggrega/te  value  of  the  railroad  property  used  in  transportation  and 
to  maintain  an  adequate  national  railway  system.  New  York  v.  United 
SUtes   (U.  S.  Sup.  Ct.)   455. 


DISTRICT  OF  0OI.UMBIA. 

Commission  power  to  authorisse  motor  bus  company  to  make  extensions, 

see  Sekvigb,  2. 
Validity  of  order  authorizing  motor  bus  line  extension  in  the  absence  of 

public  hearing,  see  Service,  5. 


DIVIDENDS. 

Fact  that  parent  telephone  company  pays  substantial  dividends  as  not 

affecting  rates  of  subsidiary,  see  Intebcobporatb  Relations,  1. 
Refusal  of  supersedeas  on  appeal  from  Commission  order  fixing  gas  rates 

when    application    fails    to    disclose    amoimt    of    dividends,    sec 

Rates,  21. 
Operation  at  a  loss  because  of  large  dividends  in  the  past,  see  Return, 

63. 
Turning  surplus  back  to  stockholders  when  dividends  have  been  withheld, 

see  Security  Issues,  9. 
Book  cost  undepreciated  when  plant  has  been  efficiently  maintained  and 

capital  has  not  been  returned  to  stockholders,  see  VALUAixoir,  85. 
P.U.R.1922a 
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BOME8TXO   OON8UMEM. 

Segregation  of  the  cost  of  water  property  required  to  senre  domestio  and 
induitrial  eoneumeri,  see  Rbtukn,  72. 

DR176  STORES. 

Measured  water  sendee  for  premises  where  unusual  conditions  of  use 
prevail,  see  Ratbs,  73. 

DUE  PROCESS  OF  JJLW. 

Order  increasing  railroad  rates  in  order  to  remove  discrimination  as  not 
depriving  state  of  property  without  due  process,  see  Conshtu- 
TioNAL  Law,  6. 

DDPUOATION. 

Duplication  of  telephone  lines,  see  Monopoly  and  CoHPHTrinoN,  10. 
Treatment  of  duplicated  property  after  consolidation  of  competing  tele- 
phone companies,  see  Valuation,  52. 

EARNINGS. 

Immateriality  of  fact  that  parent  company  earned  excessive  profit,  see 

Retfitrn,  41. 
Past  earnings  as  they  affect  reasonableness  of  return,  see  Rittubn,  61- 

64. 
Lack  of  return  to  meet  depreciation  as  it  affects  deduction  from  rate 
*^        base,  see  Valuation,  33. 

ECONOMIO  CONDITIONS. 

Burden  of  proof  as  to  unreaBonableness  of  rates  resting  upon  oomplain- 

ajLt  after  effective  date  of  rate  schediile.  see  Kaixs,  26. 
As  affecting  reasonableness  of  return,  see  Return,  59,  60. 

ECONOMIC  MAXTMDM. 

Economic  maximum  in  the  rates  of  railways,  see  Rates,  20. 

ECONOMY. 

Economy  in  the  operation  of  one-man  cars,  see  Service,  21. 

EFFICIENCT  OF  MANAGEMENT. 

Excessive  coal  consumption,  see  Reti^rn,  36. 

Efficiency  of  management  as  it  affects  reasonableness  of  return  see 
Return,  55,  56. 

EFFICIENCT  OF  FUiNT. 

Slight  deduction  for  accrued  depreciation  when  plant  is  efficient,  see 
Depreciation,  6, 

ElfECTRICITT. 

Use  of  "uniform  classification   of  accounts  for  electric  utilities,"  see 
Accounting,  2. 
P.U.R.1922C. 
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Lack  of  Commission  power  to  decide  dispute  between  utility  and  mu- 
nicipalities relating  to  ownership  of  street  lighting  equipment,  set 

GOICMISBIONB,  6. 

Depreciation  of  electrlQ  plant,  see  Depbbciation,  7. 

Accounting  for  depreciatioui  see  Depreciation,  16. 

Discrimination  in  permitting  power  consumer  to  receive  service  imder 
contract  rates  below  general  level,  see  Discrimination,  5. 

Oommission  power  to  divide  cities  and  towns  served  by  electric  system 
into^groups  for  rate-making  purposes,  see  Rates,  6. 

Reasonableness  of  rural  electric  rates,  see  Rates,  28. 

Higher  rates  for  storage  battery  charging  bepause  of  better  ability  to 
pay,  see  Rates,  34. 

Power  for  irrigation  service  as  affected  by  public  interest  in  success  of 
irrigation  project,  see  Rates,  35,  36. 

Rates  for  electricity  from  utility  supplying  hydro-electric  power  under 
contract,  see  Rates,  39. 

Service  charge  for  electricity  varying  according  to  size  of  meter  used, 
see  Rates,  47. 

Rates  of  electric  company,  gee  Rates,  53,  64. 

Rates  for  electricity  furnished  by  municipal  plant  to  neighboring  vil- 
lage, see  Rates,  61. 

Excessive  coal  consumption,  see  Return,  35. 

Reduced  return  because  of  uneconomical  operation,  see  Return,  56. 

CJonsolid&tion  of  gas  and  electric  departments  for  purpose  of  fixing  re- 
turn, see  Retturn,  65. 

Electric  consumers  of  municipal  plant  not  to  carry  burden  of  water  de- 
partment, see  Re^turn,  73. 

Amount  of  return  allowed  a  gas  and  electrio  utility,  see  Return,  75. 

Increased  rates  to  avoid  confiscation,  see  Return,  88. 

Authorization  of  stock  issue  for  expenditures  of  interstate  electrical 
com{>any,  see  Security  Issues,  2. 

Service  by  electric  company,  see  Service,  17,  18. 

Extensions  into  real  estate  tracts,  see  Sesvice,  9. 

Consideration  of  business  as  a  whole  to  determine  whether  extensions 
should  be  ordered,  see  Service,  9a. 

Obligation  to  furnish  meters,  although  proceedings  are  under  way  for 
the  sale  of  utility  property  and  utility  alleges  lack  of  funds,  see 
Service,  10. 

Abandonment  of  remote  distributing  line  operated  at  a  loss,  see  Service, 
12. 

Lack  of  right  of  distributing  line  sought  to  be  abandoned  to  share  in  de< 
preciation  reserve,  see  Service,  13. 

Payment  upon  basis  of  master  meter  for  electricity  supplied  to  whole- 
sale company,  see  Service,  16. 

Conforming  with  8>tandards  of  quality,  pressure,  voltage,  and  other  serv- 
ice conditions  in  order  to  minimize  high  lamp  maintenanoe^  see 
SEBiviai^  18. 
r.n.IL1922C. 
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Consideration  of  appreciation  in  value  and  severaiice  damages  in  val- 
uation for  purpose  of  municipal  purchase,  see  Valuation,  28. 

Payments  of  percentage  of  property  additions  by  electric  company  to 
holding  company  as  part  of  the  rate  baae,  see  Valuation,  36. 

Allowance  for  development  cost  of  eleotric  utility  on  ^assumption  that  it 
is  similar  to  other  electric  utilities,  see  Valuation,  37. 

Honey  advanced  by  lighting  company  under  contract  guaranteeing  pav- 
ing expense  of  street  railway  as  no  part  of  rate  base,  see  Valuation, 
47. 

Evidence  as  to  earning  depreciation  reserve  as  it  affects  deduction  of 
value  of  property  no  longer  useful,  see  Valuation,  56. 

Allowance  for  working  capital,  see  Valuation,  59. 

Allowance  to  represent  value  as  an  established  going  concern,  although 
not  a  successful  business  venture,  see  Valuation,  64. 

1.  An  electrical  transmission  company  should  not  be  required  to  con- 
nect a  transmission  line,  having  approximately  11,500  volts,  to  a  reducing 
transformer  in  order  to  render  the  ordinary  service  of  110  or  220  volts,  since 
connections  with  high  power  lines  should  be  made  only  by  substations 
equipped  with  transformers,  switching  equipment,  lightning  arresters,  and 
voltage  regulators.  Brownstown  Electric  Light  &  P.  Co.  v.  Edison  Electric 
Co.  (Pa.)  742. 

£MXiROi:ilCT. 

Duty  of  Commission  to  abate  emergency,  see  Kettubn,  3. 
W^at  constitutes  an  emergency  calling  for  Commission  investigation,  see 
RiaTUP;:/,  4. 

£MPI«OTEES. 

Christmas  presents  for  employees  as  not  chargeable  to  operating  expense, 
see  Rehtibn,  16a. 

lOIOINIiERING. 

Allowance  for  amounts  paid  to  holding  company  for  engineering,  admin- 
istration, and  purchase  of  supplies  at  a  discount,  see  Valuation,  39. 

Allowance  for  engineering  and  superintendence  during  construction,  see 
Valuation,  42. 

ISNOINEEBS. 

Power  of  court  to  make  deductions  from  value  ascertained  by  engineers, 
see  Valuation,  7,  8. 

SQUIPICENT. 

Lack  of  Commission  power  to  decide  dispute  between  utility  and  mu- 
nicipalities relating  to  ownership  of  street  lighting  equipment,  see 
Commissions,  6. 
P.U.R.1922C.  * 
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EQUITT. 

Lack  of  CommiBsion  jurisdiction  over  controversy  conoeming  contract 
between  utility  and  municipality,  see  Ck)iociBSiON8,  6* 

1.  A  railroad  which  has,  under  claim  of  right,  torn  up  a  spur  trade  with 
expeditious  haste  at  an  hour  when  parties  interested  would  be  unlikely  to 
prevent  such  action,  is  not  thereby  precluded  frcmi  equitable  relief  under  the 
ancient  maxim  of  equity  jurisprudence  that  he  who  comes  into  equity  must 
come  with  clean  hands.  Chicago  &  N.  W.  R.  Ck>.  v.  Railroad  Commission 
(Wis.  Sup.  Ct.)  89. 

E8TOPPEI.. 

Change  of  management  as  affecting  right  to  have  contract  rates  abro- 
gated, see  Rates,  37. 

EVIDENCE. 

Ccmclusiveness  of  Commission  order  fixing  rates  when  supported  by  snV 

stantial  evidence,  see  Appeal  and  RBvrBW,  4. 
Dismissal  of  question  of  reserve  for  injuries  and  damage?  on  street  rail- 
way system  when  first  presented  on  appeal,  see  Appeal  attd  Rb> 

VIEW,  9*. 
Relation  of  depreciation  to  depreciation  reserve  as  evidence  of  reason- 
ableness of  the  depreciation  rate,  see  Depreciation,  15. 
Fact  that  parent  telephone  company  pays  substantial  dividends  as  not 

affecting  rates  of  subsidiary,  see  Intebcobporatb  Relations,  1. 
Necessity  of  substantial  evidence  in  record  to  warrant  Commission  order 

reducing  rates,  see  Rates,  26. 
Expenses  of  past  fiscal  year  of  gas  company  as  not  necessarily  typical 

for  computation  of  service  charge,  see  Rates,  55. 
Necessity  of  furnishing  evidence  that  private  branch  exchange  should 

be  eliminated,  see  Rates,  65. 
Lack  of  Commission  power  to  direct  telephone  company  to  submit  proof 

as  to  reasonableness  of  payments  to  American  Telephone  &  Telegraph 

Company,  see  Return,  16. 
Necessity  of  evidence  to  support  payments  to  parent  company,  see  Rs- 

TURN,    38. 
Power  of  court  to  make  deductions  from  value  ascertained  by  engineers, 

see  Valuation,  7,  8. 
Effect  of  lack  of  evidence  as  to  proper  cost  to  reproduce  property,  see 

Valuation,  10. 
Methods  adopted  by  engineers  in  ascertaining  value  as  mattera  of  ewi* 

dence  and  not  rules  of  law,  see  Valuation,  15. 
Functional  depreciation  as  a  matter  to  be  determined  by  court  from  the 

evidence,  see  Valuation,  31. 
Evidence  as  to  earning  depreciation  reserve  as  it  affects  deduction  of 

value  of  property  no  longer  useful,  see  Valuation,  66. 

1.  A  book  showing  the  operation  of  motor  vehicles  subsequent  to  the  fil- 
ing of  complaint  may  be  taken  as  indicative  of  the  operation  of  the  indi- 
P.U.R.1922C. 
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viduals  although  not  proper  evidence  as  regards  their  operation  at  the  time 
and  prior  to  the  filing  of  the  complaint.  Motor  Carriers'  Asso.  v.  McCor- 
mick  Steamship  Line  (Cal.)  474. 

EXCHANGES. 

Invasion  of  territory  of  neighboring  company  to  meet  demand  of  a  mi- 
nority of  citizens,  see  Ssbvice,  8. 

Trade  territory  tributary  to  town  or  city  as  proper  measure  of  limits  of 
telephone  lines,  see  Service,  25. 

EXTENSIONS. 

Extension  of  transportation  facilities  by  street  railways  or  motor  bus 
lines  rather  than  by  licensing  new  companies,  see  Monopoly  and 

COMPETnTION,  6. 

Necessity  of  return  snflScient  to  permit  utility  to  make  necessary  exten- 
sions, see  Retubn,  52. 

Befusal  of  blanket  authorization  for  issue"  of  preferred  stock  for  exten- 
sions and  betterments  to  be  made  in  the  future,  see  Sscubitt 
Issues,  8. 

Commission  power  to  require  utility  to  make  extensions  and  additions 
to  plant,  see  Service,. 4. 

Extensions  of  service,  see  Service,  5-10. 

Trade  territory  tributary  to  town  or  city  as  proper  measure  of  limits  of 
•telephone  lines,  see  Service,  25. 

Cost  of  expenditures  for  additions  to  plant  in  advance  of  actual  instal- 
lation of  such  extensions  as  no  part  of  rate  base,  see  Valuation,  50. 

FAIB  VALUE. 

As  the  basis  of  return,  see  Beturn,  5-11. 

Reasonable  value  as  a  question  of  fact  to  be  determined  by  the  exercise 

of  sound  judgment  and  common  sense  of  an  impartial  tribunal  see 

Vawjation,  4. 

FEDERAL  COURTS. 

Jurisdiction  of  Federal  court  to  grant  injunction  as  not  a  question  ot 

discretion  or  comity,  see  Courts,  1. 
Commission  order  as  subject  to  injunction  by  Federal  court  immediately 

after  issuing,  see  Injunction,  2. 
Presumption  in  favor  of  action  of  Commission,  see  Injunction,  4. 

FEDERAL  INCOME  TAX. 

See  Taxes. 

FEDERAL  TRANSPORTATION  ACT. 

Power  of  Interstate  Commerce  Commission  to  raise  intrastate  rates  to 
enable  railroads  to  earn  a  fair  return  on  the  aggregate  value  of 
railroad  property,  see  DisoRiMiNATiONy  7>  8. 
P.U.R.1922C. 
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FIUKG. 

Priority  in  filing  application  as  it  affecte  preferoioe  lietween  applicants 
for  certificates  of  convenience  and  necessity,  see  Cebtificates  of 

CJONYENIENCE  AND  NeCTESBIIT,  5. 

Burden  of  proof  as  to  unreasonableness  of  rates  resting  upon  complain- 
ant after  effective  date  of  rate  schedule,  see  Ratt»,  25. 

Increasing  rates  fixed  by  franchises  by  filing  schedule,  see  Rates,  40. 

Necessity  of  filing  schedules  of  rates  for  toll  service  and  for  service  to 
nonsubscri-bers  for  Wal  calls,  see  Ratss,  42. 

Presumption  that  public  utility  has  filed  rates  in  accordance  with  Com- 
mission orders,  see  Rates,  43. 

Pendency  of  proceeding  to  raise  rates  as  not  precluding  company  from 
increasing  rates  by  filing  new  schedule,  see  Rates,  45. 

FINANCING. 

Cost  of  financing  as  a  capital  charge,  see  Valuatiott,  40,  44. 

FINDINGS. 

^  Necessity  of  express  finding  as  to  kind  of  service  consumer  is  to  receive 
after  being  placed  on  regular  schedule  instead  of  contract  rate,  see 
Rates,  7. 

FIBE  SERVICE. 

Denial  of  reparation  for  amounts  collected  from  municipal  fire  hydrants 
in  making  reparation  of  gross  revenues  collected  under  excessive 
rates,  see  Reparation,  1.   . 

FLAT  RATES. 

Minimum  charge  for  flat  rate  water  consumers,  see  Rates,  51. 

Limited  service  to  residence  telephone  subscribers  who  desire  to  econ- 
omize, see  Rates,  68. 

Measured  telephone  service  to  eliminate  discrimination  between  small 
and  large  users,  see  Rates,  69.- 

Measured  water  service  for  premises  where  unusual  conditions  of  use 
prevail,  see  Rates,  73. 

Minimum  charge  based  on  size  or  capacity  of  meter,  see  Rates,  75. 

FOUNTAINS. 

Free  service  to  public  fountains,  as  discriminatory,  see  DiscBOCiKAnoir, 
4. 

FRANCHISES. 

Lack  of  Commission  power  to  require  street  railway  to  pave  in  the  ab- 
sence of  franchise  provisions,  see  Commissions,  1. 

Contention  of  street  railway  that  rate  fixed  by  franchise  cannot  be  im- 
paired by  states,  as  having  no  weight  upon  appeal,  see  CoiCHis- 
SIGNS,  4. 

Exclusion  of  franchises  of  gas  company  from  rate  base  as  not  depriving 
company  of  constitutional  rights,  see  Constitutional  Law,  2. 
P.U.R1922C. 
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Contracts  and  franchiBes  aa  affecting  Commission  power  orer  rates,  see 
Kates,  S-16. 

Rate  franchises  and  contracts,  see  Bates,  37-40. 

Franchise  obligations  of  street  railway  company  as  operating  expenses, 
see  Rkturn,  31. 

Compensation  paid  by  street  railway  to  a  city  under  ordinance  as  an 
operating  expense,  see  Return,  32. 

Franchise  obligations  requiring  street  railway  service  as  subject  to  pow- 
er of  state  to  regulate,  see  Service,  1. 

FRAUD. 

Answer  filed  in  telephone  rate  case  charging  fraud  but  unsupported  liy 
evidence,  to  be  stricken  from  files,  see  Pleading,  1. 

FREE  SERVICE. 

Free  service  to  churches  and  schools  as  discriminatory,  see  Discbimina 

TION,  3. 
Free  service  as  discriminatory,  see  Discrimination,  4. 
Free  sewerage  service  to  town  buildings  provided  for  under  franchise 

granted  by  legislature  as  not  subject  to  change  by   Commission, 

see  Rates,  10. 
Commission  power  to  fix  reasonable  rates  notwithstanding  the  provisions  . 

of  an  ordinance  requiring  free  service  to  schools,  see  Rates,  11 

FUEIi. 

Basing  production  cost  of  gas  company  upon  oil  contract  although  ex* 
cessive  because  of  falling  market,  see  Return,  17. 

Excessive  coal  consumption,  see  Return,  35. 

Allowance  for  working  capital  of  a  gas  company  based  on  coal  cost  and 
yearly  operating  expenses,  see  Valuation,  63. 

Coal  contract  of  water  utility  as  no  part  of  rate  base,  see  Valuatioiv, 
66. 

FUNDS. 

Depreciation  funds  and  reserves,  see  Depreciation,  14-16. 
Special  fund  for  depreciation  of  automobiles,  see  Return,  27. 

FURNITURE. 

Truck  carriers  of  furniture  and  household  good  as  not  exempt  from  Com* 
mission  regulation,  see  Public  Utilities,  3. 

GAS. 

Apportionment  of  expenses  of  associated  gas  companies,  see  Apportion- 
ment, 3. 

Exclusion  of  franchises  of  gas  company  from  rate  base  as  not  depriving 
company  of  constitutional  rights,  see  Constitutional  Law,  2. 

Depreciation  of  gas  plant,  see  Depreciation,  8,  9. 
P.U.R.1922C. 
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GAS^continued,  ^ 

Depreciation  allowance  based  on  value  of  physical  property  of  gas  eom- 
pany  depreciated,  lees  the  value  of  land  and  of  benches,  see  Depbb- 

CIATION,   9. 

Discontinuance  of  service  for  refusal  to  pay  gas  bill,  see  Payment,  6. 

Commission  power  to  authorize  gas  service  charge,  see  Rates,  17. 

Refusal  of  supersedeas  on  appeal  from  Commission  order  fixing  gas  rates 
when  application  fails  to  disclose  amount  of  money  actually  ex- 
pended amount  earned,  and  amount  of  dividends,  see  Rates,  21. 

Service  charge  for  a  gas  company,  see, Rates,  46. 

Omission  of  gas  service  charge  because  of  local  opposition,  see  Rates,  48. 

Gas  service  charge  as  not  discriminatory,  see  Rates,  49. 

Gas  service  charge  as  not  constituting  rent  on  a  gas  meter  within  mean- 
ing of  statute,  see  Rates,  60. 

Adjustment  in  the  price  of  gas  based  upon  variations  in  the  net  holder 
cost,  see  Rates,  52. 

Rates  of  gas  company,  see  Rates,  55. 

Basing  production  cost  of  gas  company  upon  oil  contract  although  ex- 
,  cessive  because  of  falling  market,  see  Retubn,  17. 

Amortization  of  cost  of  leakage,  surveying,  and  repair  work  completed 
by  gas  company,  see  Return,  34. 

Loss  of  gas  in  distribution,  see  Return,  36. 

€k>nsolidation  of  gas  and  electric  departments  for  purpose  of  fixing  re- 
turn, see  Return,  65. 

Refusal  to  segregate  counties  comprising  a  division  in  which,  on  ac- 
count of  contract,  the  cost  of  production  is  somewhat  less  than  in 
other  divisions,  see  Retitrn,  69. 

Amount  of  return  allowed  a  gas  and  electric  utility,  see  Return,  75. 

Amount  of  return  allowed  a  ga»  company,  see  Return,  76-78. 

Extensions  into  real  estate  tracts,  see  Service,  9. 

Amount  of  overheads  allowed  a  gas  company,  see  Valuation,  43. 

Consideration  of  paving  over  mains  and  services  in  a  valuation  proceed- 
ing, see  Valuation,  45. 

Value  of  gas  meters  no  longer  used  as  no  part  of  rate  base,  see  Valua- 
tion, 54. 

Allowance  for  materials  and  supplies  of  a  gas  company,  see  Valuation, 
62. 

Allowance  for  working  capital  of  a  gas  company  based  on  coal  cost  and 
yearly  operating  expenses,  see  Valuation,  63. 

Discussion  of  the  heating  of  horizontal  benches  by  producer  gas  instead 
of  coke,  p.  831. 

GIFTS. 

Christmas  presents  for  employees  as  not  chargeable  to  operating  ex- 
pense, see  Return,  16a. 

GOING  VAI.UE. 

See  Valuation,  64,  66. 
P.U.R.1922C. 
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GROUPING. 

.    GommisBion  power  to  diyide  cities  and  towns  served  by  electric  system 
into  groups  for  rate-making  purposes,  see  Rates,  6. 

GUARANTT. 

Forbidding  electric  utility  acquiring  property  to  undertake  to  retire 
worthless  atock,  see  GoNSOLmATiON,  Mesgeb,  Ain>  Sale,  2. 

Provision  that  net  return  should  not  exceed  7.8  per  cent  on  the  fair 
value  as  not  guaranteeing  that  rate  of  return,  pee  Rbtxtbn,  1. 

Money  advanced  by  lighting  company  under  contract  guaranteeing  pav- 
ing expense  of  street  railway  as  no  part  of  rate  base,  see  Valua- 
tion, 47. 

HEARINGS. 

Validity  of  order  authorizing  motor  bos  line  extension  in  the  absence  of 
public  hearing,  see  Sebviob^  6. 

HEATING. 

Heating  of  street  railway  cars,  eee  Sqitige,  23. 

HIGHD(7ATS  AND  STREETS. 

Lack  of  jurisdiction  over  motor  vehlde  operation  on  private  highways, 
see  CEBTinOATiBS  of  Gonvenienob  and  NBCESsirr,  1. 

Damages  to  roads  as  a  reason  for  refusing  certificate  to  operate  automo- 
bile service,  see  Certificates  of  Convenience  and  Nboessitt,  4. 

Taxes  paid  by  railroad  and  damage  to  highways  by  motor  freight 
trucks  as  immaterial  upon  application  for  permit  to  operate,  see 
Monopoly  and  Competition,  3. 

Franchise  obligations  of  street  railway  company  as  operating  expenses, 
see  Retubn,  31. 

HISTORICAL  COST. 

As  a  measure  of  value,  see  Valuation,  12,  18,  20. 

HOLDING  COMPANY. 

Incorporation  and  issuance  of  stock  for  purpose  of  forming  holding 
company  to  acquire  stock  of  companies  having  no  real  value,  see 
Secubitt  Issues,  1. 

HOSPITAIm 

Free  service  to  hospitals  as  discriminatory,  see  Discbimination,  4. 

HOTIXS. 

Admission  of  outside  telephone  company  to  furnish  long  distance  serv- 
ice to  hotels,  see  Monopoly  and  Competition,  11. 
Differential  in  favor  of  telephone  stations  in  guest  rooms  in  hotels,  see 
Rates,  71, 
P.U.R.1922C.  67 
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HOUSEHOLD  GOODS. 

Truck  carriers  of  furniture  and  household  goods  as  not  exempt  from 
Commission  regulation,  see  Pubuo  Utilities,  3. 

IDAHO. 

Contract  to  famish  electrical  service  for  period  of  years  as  subject  to 
police  power  of  state,  see  Service,  3. 

INCOME  TAXES. 

See  Taxes. 

INCUMBBANCES. 

Bonded  indebtedness  as  not  affecting  value  of  property  for  rate-making 
purpoijes,  see  Valuation,  5,  6. 

INDEBTEDNESS. 

Right  to  earn  a  profit  on  fair  value  although  bonded  indebtedness  ex- 
ists, see  Return,  10. 

Return  of  municipal  plant  to  cover  operating  expenses,  depreciation, 
and  annual  retirements  on  the  funded  debt  and  the  interest  charg- 
es thereon,  see  Return,  79. 

Refusal  of  capital  stock  issue  to  retire  short  time  obligations  because 
of  intercorporate  relations,  see  Sexjurity  Issues,  10. 

Bonded  indebtedness  as  not  affecting  value  of  property  for  rate-making 
purposes,  see  Valuation,  5,  6. 

INDIANA. 

Lack  of  Commission  power  to  direct  telephone  company  to  submit  proof 
as  to  reasonableness  of  payments  to  American  Telephone  A  Tele- 
graph Company,  see  Return,  16. 

Issue  of  common  stock .  to  redeem  certificates  of  indebtedness  issued 
to  stockholders  and  payable  only  in  common  stock,  see  Sex^uritt 
Issues,  9. 

INDUSTBIAL  CONSUMEBS. 

Segregation  of  the  cost  of  water  property  required  to  serve  domestic 
and  industrial  consumers,  see  Return,  72. 

INJUNCTION. 

Jurisdiction  of  Federal  court  to  grant  injunction  as  not  a  question  of 
discretion  or  comity,  see  Courts,  1. 

1.  An  injunction  was  granted  to  restrain  the  enforcement  of  a  Commis- 
sion order  ro(|uiring  a  railroad  to  reconstruct  a  spur  track  when  it  ap- 
peared that  such  reconstruction  would  cost  from  $2300  to  $2400,  which  ex- 
pense would  he  wasted  if  it  should  be  finally  determined  that  the  railroad 
was  within  its  rights  in  tearinjr  up  the  track,  it  appearing  that  damages 
to  shippers  in  the  meantime  would  be  slight.  Chicago  &  N.  W.  R.  Co.  v. 
Railroad  CommissJion  (Wis.  Sup.  Ct.)  89. 
lM\R.1022O. 
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INJUNCTION--oontin«ed. 

2.  A  Commission  order  in  force  immediately  after  its  passage  is  a 
complete  exercise  of  the  legislative  power  of  the  state  and  is  subject  to 
injunction  by  a  Federal  Court  although  the  granting  or  denying  of  a  re- 
hearing is  still  within  the  ])ower  of  the  Commission.  Chicago  R.  Co.  v. 
Illinois  Commerce  Commission  (U.  S.  Dist.  Ct.)  282. 

3.  A  Federal  Court  is  bound  to  exercise  its  power  to  protect  a  public 
iitility  against  the  confiscation  of  its  property  without  adequate  and  just 
compensation  by  a  state  Commission,  but  an  injunction  stopping  ad  inieritn 
the  regulatory  power  of  the  state  over  public  utilities  is  so  serious  and 
grave  a  matter  as  to  require  the  resolving  of  all  doubt  against  the  plaintiff. 
Chicago  R.  Co.  v.  Illinois  Commerce  Commission  (U.  S.  Dist.  Ct.)  282. 

4.  A  Federal  Court  expresses  an  independent  judgment  upon  a  case 
involving  alleged  violations  of  the  Constitution  by  a  Commission  prescribing 
confiscatory  rates,  instead  of  reviewing  the  judgment  of  the  Commission 
for  error  of  law  or  fact,  and  the  presumption  is  in  favor  of  the  action  of 
the  Commission.  Georgia  R.  &  Power  Co.  v.  Railroad  Commission  (U.  S. 
Dist.  Ct.)   744. 

INJURIES. 

Dismissal  of  question  of  reserve  for  injuries  and  damages  on  street 
railway  system  when  first  presented  on  appeal,  see  Appeai>  and 
Review,  9. 

Accumulation  of  fund  to  meetf  injuries  and  damages  on  street  railway 
system,  see  Return,  29. 

IKSPEGTION. 

Determination  of  depreciation,  see  Depreciation,  4-6. 
Determination  of  accrued  depreciation  from  the  use  of  life  tables  in 
conjunction  with  inspection  method,  see  Valuation,  32. 

IHSURAirCE. 

Bonding  drivers   for   protection   of   passengers   against   accident,   loss, 

or  damage,  see  Automobiles,  1. 
Computation  of  insurance  reserve,  see  Return,  12. 

IITTERCORPOBATE  REI.ATIOHS. 

Reasonableness  of  contract  for   the  division   of  tolls,   see  Appobtion- 

MENT,   1. 

Apportionment  of  expenses  of  associated  gas  companies,  see  Aitortion- 

MENT,  3. 

Payments  to  related  companies  as  an  operating  expense,  see  Return, 
38-43. 

Allowance  of  rates  sufficient  to  cover  reasonable  operating  expenses, 
including  proper  allowance  for  reasonable  compensation  to  affil- 
iated companies  and  fair  return,  see  Return,  45. 

Segregation   of  associated  gas   companies   in   order   to  fix  rates,  see 
Return,  67. 
P.U.R.1922C. 
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INTERCORPORATE  RELATIONS— oon*tna«dL 

Ineorporation  and  issuance  of  stock  for  purpose  of  forming  holdii^^ 
company  to  acquire  stock  of  companies  having  no  real  value,  eee 
Secttritt  Issues,  1. 

Refusal  of  capital  stock  issue  to  retire  short  time  ohligations  became. 
of  intercorporate  relations,  see  Seoubtty  Issues,  10. 

Payments  of  percentage  of  property  additions  by  electric  company  to 
holding  company  as  part  of  the  rate  base,  see  Valuation,  36. 

Allowance  for  amounts  paid  to  holding  company  for  engineering,  ad- 
ministration, and  purchase  of  supplies  at  a  discount,  see  Vai^ua- 
TION,  39. 

Payment  to  reimburse  affiliated  corporations  for  discount  incurred  in 
reselling  utility  stock  as  not  chargeable  to  capital,  see  VAi.UATioir, 
40. 

Money  advanced  by  lighting  company  under  contract  guaranteeing 
paving  expense  of  street  railway  as  no  part  of  rate  base,  see  Valua- 
tion, 47. 

Discussion  of  the  advantages  accruing  to  an  interurban  railway  con- 
trolled by  a  large  railroad  corporation,  p.  168. 

Discussion  of  the  advantages  accruing  to  a  local  telephone  company 
because  of  its  relations  with  a  parent  company  which  supports  it  financially, 
p.  373. 

1.  The  fact  that  a  parent  telephone  company  pays  substantial  dividenda 
and  has  paid  such  dividends  for  many  years  has  nothing  whatever  to  do 
with  a  case  involving  the  rates  of  a  subsidiary.  Re  Indiana  Bell  Teleph. 
Co.  (Ind.)  348. 

INTEREST. 

On  depreciation  fund,  see  Depbecution,  14,  16. 

Value  of  property  rather  than  revenue  necessary  to  pay  dividend  on 

stock  and  other  charges  as  basis  of  return,  see  Rehtubn,  6. 
As  an  operating  expense,  see  Return,  30. 
Return  of  mimicipal  plant  to  cover  operating  expenses,  depreciation, 

and  annual  retirements  on  the  funded  debt  and  the  interest  charges 

thereon,  see  Rbtfurn,  79. 
Interest  on  security  issues,  see  Secubitt  Issues,  11. 
Allowance  for  interest  during  construction  and  taxes,  see  VALUATio!r« 

41. 
Reasonableness  of  rule  requiring  deposit  to  guarantee  payment  of  bills 

and  payment  of  interest  thereon  by  company,  see  Payment,  1. 

INTERSTATE  COMMERCE. 

Apportionment  of  property  used  for  intrastate  and  interstate  purposes 

of  telephone  company,  see  Apportionment,  2. 
Power  of   Congress  to  impose  reasonable   conditions  on   state  use   of 

interstate  carriers  for   intrastate  conunerce,   see  Constitutiokaj; 

Law,  3. 
P.U.R.1922C. 
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INTERSTATB  commerce— «>n*tni*«l.      , 

Order  of  Interstate  Commerce  Commission  increasing  railroad  rates  as 
not  depriving  of  property  without  due  process,  see  Constitutional 
Law,  6. 

State  Commission  jurisdiction '  over  matter  of  depreciation  notwith- 
standing Interstate  Commerce  Commission  percentages  to  be  ap- 
plied to  property  of  interstate  telephone  companies,  see  Deprbcia- 
TION,  1. 

Calculation  of  return  railroads  are  entitled  to  earn  under  Federal 
Transportation  Act,  see  Rstubn,  74. 

Authorization  of  stock  issue  for  expenditures  of  interstate  electrical 
company,  see  Secubttt  Issues,  2. 

1.  The  New  York  Public  Service  Commission  has  jurisdiction  over  an 
application  for  a  certificate  of  convenience  and  necessity  to  operate  a  motor 
vehicle  line  in  competition  with  an.  existing  railroad  service  although  part 
of  such  route  crosses  the  state  line.    Re  Engelke  (N.  Y.)  71. 

IHTEBSTATE  COMMEBGE  COMMISSIOH. 

Validity  of  order  increasing  intrastate  railroad  rates  to  level  of  inter- 
state rates  to  eliminate  discrimination,  see  Discrimination,  6. 

Power  of  Interstate  Commerce  Commission  to  raise  intrastate  rates 
to  enable  railroads  to  earn  a  fair  return  on  the  aggregate  value 
of  railroad  property,  see  Discsimination,  7,  8. 

s 

UTKKUBBAH  SA1XWAT8. 

Abolishment  of  arbitxary  charge  within  city  zone  in  connection  with 
interurban  service,  see  Disgrimination,  1. 

Relocating  motor  bus  stand  to  prevent  unfair  competition  with  inter- 
urban railway.  See  Monqpoly  and  Competition,  1. 

Economic  maximum  in  the  rates  of  railways,  see  Rates,  20. 

Rates  of  interurban  railways,  see  Rates,  56-60. 

Through  and  joint  freight  rates  between  railroad  and  interurban  rail- 
way company,  see  Rates,  62. 

Elimination  of  operating  losses  of  local  services  of  an  interurban  rail- 
way when  considering  fair  return,  see  Return,  16. 

Amount  of  return  allowed  an  interurban  railway,  see  Retubn,  80. 

Elimination  of  property  operated  in  losing  local  services,  see  Valuation, 
53. 

Discussion  of  equipment  of  interurban  railway  service,  p.  153. 

HrVlBSTMENT. 

Book  cost  undepreciated  when  plant  has  been  efficiently  maintained  and 
capital  has  not  been  returned  to  stockholders,  see  Valuation,  85. 

ZRBIOATIOH. 

Power  for  irrigation  service  as  affected  by  public  interest  in  success  of 
irrigation  project,  see  Rates,  35,  36. 
P.U.R.1922C. 


Digitized  by  VjOOQIC 


902  INDEX. 

JOINT  RATES. 

Through  and  joint  freight  rates  between  railroad  and  interurban  rail- 
way company,  see  Rates,  62. 

jrOBGMENT. 

Necessity  of  stating  reasons  for  motion  to  modify  judgment^  see  Ap- 
peal AND  Review,  1. 

Sustaining  judgment  taxing  costs  and  awarding  compensation  to  ap- 
praisers, see  Appeal  and  Review,  3. 

JURISDIOTIOH. 

Of  Commissions  generally,  see  Commis8Ions,^1-4. 

Of  Commissions  over  contracts,  see  Commissions,  5,  6. 

Of  Commissions  with  respect  to  depreciation,  see  Depreciation,  1,  2. 

Of  Commissions  over  rates,  see  Rates,  4-17. 

Increased   water   rates   dependent   upon   reparation    for   excessive    past 

charges  when  Commission  had  no  jurisdiction  to  compel  reparation, 

see  Repabatiox,  2. 
Of  Commissions  over  service,  ae^  Servicer  1-4. 

XJkMPS. 

Conforming  with  standards  of  quality,  pressure,  voltage,  and  other 
service  conditions  in  order  to  minimize  high  lamp  maintenance, 
see  Service,  18. 

Depreciation  allowance  based  on  value  of  physical  property  of  gas 
company  depreciated  less  the  value  of  land  and  of  benches,  see 
Depreciation,  9. 

Value  of  real  estate  as  not  subject  to  depreciation,  see  Valuation,  34. 

Land  purchased  by  water  utility  for  sedimentation  basis  as  no  part 
of  rate  base,  see  Valuation,  58. 

I.AW. 

Methods  adopted  by  engineers  in  ascertaining  value  as  matters  of  evi- 
dence and  not  rules  of  law,  see  Valuation,  16. 

LEAKAGE. 

Amortization  of  cost  of  leakage,  surveying,  and  repair  work  completed 
'        by  gas  company,  see  Rbtobn,  34. 

I.EASEHOLDS. 

No  allowance  for  overheads  upon  leasehold  of  natural  gas  utility,  see 
Valuation,  38. 

LEGAX  EXPENSES. 

Exclusion  of  cost  of  litigation  from  operating  expenses,  see  Return,  2L 
P.U.R.1922C. 
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LEGISIiATURE. 

Free  sewerage  service  to  town  buildings  provided  for  under  franchise 
granted  by  legislature  as  not  subject  to  change  by  Commission, 
see  Rates,  10. 

LICENSES. 

Commission  power  to  investigate  and  determine  whether  license  fee 
was  erroneously  collected,  see  Automobiles,  3. 

LIFE  TABLES. 

Determination  of  accrued  depreciation  from  the  use  of  life  tables  in 
conjunction  with  inspection  method,  see  Valuation,  32. 

LITIGATION. 

Exclusion  of  cost  of  litigation  from  operating  expenses,  see  Rbtukn, 
21. 

LOAD  FAOTOB. 

Rates  for  storage  battery  charging,  see  Rates,  53. 
Excluding  vacant   sockets   when   arriving   at   determination   of   ^ive 
load  of  residence  lighting  consumers,  see  Rates,  54. 

LOCAL  CONSENT. 

Validity  of  municipal  consent  to  operate  automobile  before  approval 
by  Board  of  Public  Utility  Commissioners,  see  Cebtificatbs  or 
Convenience  and  Necessity,  6. 

LOSS  IN  DISTRIBUTION. 

As  an  operating  expense,  see  Return,  34-36. 

MAINS  AND  PIPES. 

Ownership  of  service  lines  between  the  mains  and  property  line,  see 
Valuation,  29. 

Pavement  over  mains  as  an  element  affecting  value  or  cost,  see  Valu- 
ation, 45,  46. 

Exclusion  of  the  excess  value  of  oversized  water  mains,  see  Valuation, 
65. 

MAINTENANCE. 

Conformity  with  standards  of  quality,  pressure,  voltajye,  and  other 
service  conditions  in  order  to  minimize  high  lamp  maintenance,  see 
Service,  18. 
Charging  current   replacements   to   maintenance   account   as   it   affects 
deduction  of  accrued  depreciation,  see  Valuation,  30. 

MANAGEMENT. 

Commission  as  not  manager  of  utility,  see  CoTkTMissiONS.  3. 
Limitations  upon  authority  of  Commission  in  passing  upon  application 

by  railroad  to  transfer  boat  to  an  individual,  see  Consolidation, 

Merges,  and  Sale.  3. 
P.U.R.1922C. 
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MANAGEMENT— con<tfiu«(2. 

Change  of  management  a«  affecting  right  to  have  contract  rates  ahro- 
gated,  see  Ratcs,  37. 

Efficiency  of  management  aa  it  affects  reasonablenees  of  return,  sea 
Retubn,  55,  56. 

Beview  by  Ck>mmi8Bion  of  judgment  of  directerg  of  water  company  aa 
to  time  when  improvements  should  be  made,  see  Valuation,  9. 

Allowance  for  amounts  paid  to  holding  company  for  engineering,  ad- 
ministration, and  purchase  of  supplies  at  a  discount,  see  Valu- 
ation, 39. 

KABKBT  PBICE. 

Basing  production  cost  of  gas  company  upon  oil  contract  although 
excessive  because  of  falling  market^  see  Retubn,  17. 

MASSACHIXSETTS. 

Service  charge  for  a  gas  company,  see  Rates,  46. 
Service  charge  for  electricity  varying  according  to  siise  of  meter  used, 
see  Rates,  47. 

MASTEB  METERS. 

Payment  upon  basis  of  master  meter  for  electricity  supplied  to  whole- 
sale  company,  see  Serviob,  16. 

MASTCR'S  FEE. 

Apportionment  of  cost  of  litigation,  see  Retubn,  21. 

JICATERIAUS  AND  SUFPUE8. 

Allowance  for  amounts  paid  to  holding  company  for  engineering,  ad- 
ministration, and  purchase  of  supplies  at  a  discount^  see  Valu- 
ation, 39. 

Allowance  for  working  capital,  see  Valuation,  59-62. 

MEAS1TRED  SERVICE. 

Limited    service    to    residence    telephone    subscribers    who    desire    to 

economize,  see  Rates,  68. 
Measured  telephone  service  to  eliminate  discrimination  between  small 

and  large  users,  see  Rates,  69. 
Minimum  charge  based  on  size  or  capacity  of  meter,  see  Rates,  76. 

MEASURE  OF  VALUE. 

See  Valuation,  12-25. 

BiElCBERS. 

Lack  of  Commission  Jurisdiction  to  require  mutual  oompaiiy  to  accept 
members,  see  Public  Utilities,  5. 

MERGER* 

See  CONSOLIDATXONJ  MmOEB,  AND  Saxs, 
P.U.R.1922C. 
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METER  REHTAIii 

Qaa  servioe  charge  m  not  oon^titiztiiig  rent  on  &  gu  meter  within 
meaning  of  atatate,  see  Batis,  50. 


Bule  under  which  citj  may  colleet  reasonable  charge  for  installation 
of  meters,  see  Pathxivt,  2. 

Service  charge  for  electricity  varying  according  to  size  of  meter  used, 
see  Batss,  47. 

Minimum  charge  based  on  sise  or  capacity  of  meter,  see  Ratvs,  76. 

Obligation  to  furnish  meters,  see  Seeviob,  10. 

Payment  upon  basis  of  master  meter  for  electricity  supplied  to  whole- 
sale company,  see  ^esvice,  16. 

Value  of  gas  meters  no  longer  used  as  no  part  of  rate  base,  see  Valu- 
ation, 54. 

mOHIGAH. 

Permitting  owners  of  established  motor  bus  line  to  incorporate  and 
issue  capital  stock  in  preference  to  others,  see  Monopolt  An 
Competition,  6. 

Commission  power  to  pass  upon  value  of  property  to  be  taken  in  pay- 
ment for  stock,  see  Seoubitt  Issues,  4. 

Stock  in  aid  of  voting  power  of  majority  stockholders,  see  Sjauarrr 
Issues,  5. 

MILEAGE. 

City    fares    on    interurban    cars   on    uniform    and   nondiscriminatory 

mileage  basis,  see  Disgbimination,  1. 
Mileage  rates  or  city  zone  fares  applicable  on  interurban  railway  local 

cars,  see  Rates,  60.  ' 

XIHIMUM  OHABOE. 

Minimum  charge  in  a  rate  schedule,  see  Ratcs,  61. 

Minimum  charge  based  on  size  or  capacity  of  meter,  see  Rates,  76. 

MISDEMEANOR. 

Persons  booking  passengers  for  motor  vehicle  transportation  as  sub- 
ject to  penal  provisions  of  Motor  Vehicle  Transportation  Act,  see 
Automobiles,  2. 

MISTAKE. 

Commissicm  power  to  investigate  and  determine  whether  license  fee 
was  erroneously  collected,  see  Automobiles,  3. 

MISSTATEMENT. 

Misstatement  in  application  for  permission  to  operate  auto  bus  as  a 
reason  for  refusing  certificate,  see  CBiTzncATEB  or  Convejuehoe 

AND   yjBUEHSlTI,    7.      , 

P.UJL19220. 
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MONOPOLY  AND  COMPETITION. 

/.  In  generalf  1, 
11,  Transportation  companies^  2^9, 
111,  Telephone  companieSf  lO,  11. 

I.  In  general,  ^   • 

Effect   of   voluntarily   operating   under   low  rates   under   competitiye  con- 

ditione,  see  Rates,  18. 
Competition  as  affecting  economic  maximum  in  rates,  see  Rates,  20. 
Invasion  of  territory  of  neighboring  company  to  meet  demand  of  a  minority 

of  citizens,  see  Sebvice,  8. 

Discussion  of  the  competition  between  large  electrical  utilities  and 
large  power  consumers  who  install  their  own  private  power  plants,  p.  391. 

Discussion  of  the  necessity  of  state  regulation  of  public  utilities  in 
order  to  prevent  ruinous  competition,  p.  422. 

1.  Several  motor  bus  companies  operating  in  competition  with  a  rail- 
way were  ordered  to  move  the  terminal  to  be  used  by  motor  vehicles  from 
a  street  in  close  proximity  to  the  railway  station  to  a  more  distant  point, 
it  appearing  that  the  selection  of  another  street  would  affect  in  no  way 
the  interest  and  convenience  of  the  public  but  that  unfair  competition  re- 
sulted at  the  old  terminal  by  the  use  of  the  railway  station  and,  facilities 
by  motor  vehicle  passengers.     Re  Washington-Virginia  R.  Co.   (D.  C.)   383. 

//.  Transportation  companies, 

.  Refusal  of  certificate  to  operate  automobile  line  when  railroad  service  is 

adequate,  see  Certificates  of  Convenience  and  Necessity,  4. 
Notice  of  application  for  permission  to  operate  automobile,  see  Cebtificates 

OF  Convenience  and  Necessity,  7. 
Jurisdiction  of  Commission  over  application  for  certificate  to  operate  motor 

vehicle  line  in  competition  with  existing  railroad  service  across  3tate 

line^  see  Interstate  Commerce,  1. 
Jitney  on  route  paralleling  street  railway  as  a  public  utility,  see  Public 

Utilities,  6. 
Uniform  rates  for  street  railways  operating  in  competition,  see  Ratss,  63. 

Discussion  of  the  effect  of  automobile  transportation  in  competition 
with  interurban  railways,  p.  150. 

Statement  that  the  California  Commission  is  without  jurisdiction  in 
the  matter  of  a  possible  elimination  of  local  jitney  competition  with  an 
interurban  railway  but  that  control  rests  with  the  local  board  of  public 
utilities,  p.  161. 

Discussion  of  freedom  from  taxation  as  unfair  competition  by  a  motor 
bus  company  as  against  a  street  railway  company,  p.  756. 

2.  Current  delivery  of  the  daily  news  is  an  element  indicating  the  neces- 
sity of  establishing  an  automobile  route  in  addition  to  existing  carriers. 
Re  Arizona  Gazette  (Ariz.)  677.  , 

3.  Testimony  relating  to  the  amount  of  taxes  paid  by  a  railroad  and 
P.U.R.1922C. 
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damage  to  highways  by  motor  freight  trucks  is  immaterial  upon  an  applica- 
tion for  a  certificate  of  convenience  and  necessity  to  operate  a  truck  in 
competition  with  an  existing  railroad  carrier.     Re  Preston   (Colo.)   844. 

4.  A  motor  truck  service  which  takes  merchandise  from  the  door  of  a 
consignor  and  delivers  it  to  the  door  of  a  consignee  is  a  reasonable  necessity 
and  convemenoe  to  the  public  although  not  an  absolute  necessity,  when 
existing  railroad  service  necessitates  handling  and  cartage  at  each  end  of 
the  route.    Re  Preston  (Colo.)  844. 

5.  Where  additional  transportation  facilities  are  needed  they  should 
be  furnished  by  existing  transportation  agencies  either  street  railways  or 
motor  bus  lines  rather  than  by  the  licensing  of  new  companies,  particularly 
where  local  transportation  is  necessary.  Washington  R.  &  Electric  Co.  v. 
Washington  Rapid  Transit  Co.  (D.  C.)  754. 

6.  The  owners  of  an  established  motor  bus  line  should  be  authorized 
to  incorporate  and  to  issue  capital  stock,  whiU  other  individuals  desiring 
to  operate  over  the  same  route  but  unlikely  to  succeed  in  such  operation 
and  being  likely  to  ruin  the  business  of  the  established  line  should  be  denied 
authority  to  incorporate  and  issue  stock.     Re  Himburg   (Mich.)   420. 

7.  It  is  the  policy  of  the  Nevada  Commission  to  protect  an  established 
common  carrier  or  utility  occupying  a  given  field  from  competition  and 
to  give  it  an  opportunity,  if  able  to  do  so,  to  make  extensions  and  meet  the 
improvements  in  the  art  and  the  lowef  rate  which  may  be  afforded  by  a 
new  applicant;  but  the  rule  of  priority  may  be  used  only  in  a  case  where 
the  service  offered  by  various  applicants  is  substantially  similar.  Re  Sul- 
livan (Nev.)  731. 

8.  A  certificate  of  public  convenience  and  necessity  permitting  on  call 
passenger  service  may  be  issued  for  operation  in  territory  adequately  served 
by  a  railroad  and  a  motor  vehicle  route,  since  the  on  call  service  is  a 
special  and  emergency  service  and  riot  in  the  same  class  as  regular  service. 
Re  Ford-Kane  Taxi  Service   (Nev.)   778. 

9.  A  Commission  would  not  be  justified,  under  the  Public  Service  Com- 
pany Law  and  the  principles  which  protect  the  public  against  unfair  and 
ruinous  competition,  in  granting  a  certificate  for  a  continuance  of  the 
operation  of  a  bus  line  competing  with  existing  trolley  lines  which  provide 
adequate  facilities  for  all  transportation  purposes  under  existing  and  normal 
conditions.    Re  Quinn   (Pa.)  514. 

///.  Telephone  companies. 

Wisdom  of  unifying  two  telephone  systems  operating  in  a  single  city,  see 

Consolidation,  Merger,  and  Sale,  1. 
Treatment  of  duplicated  property  after  consolidation  of  competing  telephone 

companies,  see  Valuation,  52. 

Discussion  of  the  savings  resulting  from  the  consolidation  of  competing 
telephone  companies,  p.  105. 

10.  The  Nebraska  Commission  will  not  undertake  to  require  duplication 
of  telephone  lines  except  in  an  extremely  grave  situatiojf.    Rodysill  v.  Chap- 
mkn  Teleph.  Asso.  (Neb.)  769. 
P.U.R.1922C. 
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11.  An  outside  telephone  company  should  be  authorised  to  fumiah  long 
distance  service  to  hotels  within  the  territory  served  by  a  local  company 
when  the  local  company  is  unable  to  furnish  long  distance  service  because 
of  inability  to  pay  debts  owing  to  a  toll  company.  Be  Subscribers  Servioa 
Teleph.  Co.  (N.  Y.)  323. 

MOTIONS. 

Necessity  of  stating  reasons  for  motion  to  modify  judgment,  see  Affbai; 
AND  Review,  1. 

MOTOR  VEHICLES. 

See  AUTOMOBILEB. 

MUNICIPAIiITIES. 

See  also  Municifai.  Plaivts. 

Validity  of  municipal  consent  to  operate  automobile  before  approval 
by  Board  of  Public  Utility  Commissioners,  see  Cbbt[Ficates  or 

C>:)NVENIENCE  AND  NfiOESSITT,  6. 

Lack  of  Commission  jurisdiction  over  controversy  concerning  contract 
between  utility  and  municipality,  see  Commissions,  6. 

Lack  of  Commission  power  ,to  prevent  setting  aside  depreciation  fund 
when  ordinance  provides  that  renewal  fund  at  expiration  of  fran- 
chise shall  be  turned  over  to  city  or  any  purchaser  see  Depbejcia- 
TION,  2. 

Free  Service  to  schools,  hospitals,  public  fountains,  fire  departments, 
and  street  sprinkling  as  discriminatory,  see  Discrimination,  4. 

Wholesale  electric  company  agreeing  to  supply  electricity  to  city  as 
a  public  utility,  see  Public  Utilities,  4. 

Lack  of  court  power  to  command  Board  of  Commissioners  to  fix  same 
rate  to  be  charged  in  certain  city  as  that  fixed  for  every  other 
utility  company's  municipal  consumers,  see  Rates,  3. 

Commission  power  to  divide  cities  and  towns  served  by  electric  system 
into  groups  for  rate-making  purposes,  see  Rates,  6. 

Commission  power  to  release  company  from  obligation  to  continue 
service  at  contract  rates  agreed  upon  with  city,  see  Rates,  8. 

Free  sewerage  service  to  town  buildings  provided  for  under  franchise 
granted  by  legislature  as  not  subject  to  change  by  Commission, 
see  Rates,  10. 

Commission  power  to  fix  reasonable  rates  notwithstanding  the  pro- 
visions of  an  ordinance  requiring  free  service  to  schools,  see  Rates, 
11. 

Commission  power  to  change  contract  rate  fixed  by  agreement  between 
utility  and  municipality,  see  Rates,  12. 

Denial  of  reparation  for  amounts  collected  from  municipal  fire  hydrants 
in  making  reparation  of  gross  revenues  collected  under  excessive 
rates,  see  Reparation,  1. 

Compensation  p^id  by  street  railway  to  a  city  under  ordinance  as  an 
operating  expense,  see  Retubn,  32. 
P.U.R.1922C. 
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Trade  teriutory  tributarj  to  town  or  city  as  proper  measort  of  limits 

of  telephone  lines,  see  Service,  25. 
Ascertainment  of  value  for  municipal  acquisition,  see  Valuation,  28, 
.      29. 

HUmOIPAI.  PLAHT8. 

Covering  net  income  from  municipal  water  plant  into  general  fund, 

see  AocouNTiNG,  1. 
Reasonableness  of  rule  requiring  deposit  to  guarantee  payment  of  bills 

and  payment  of  interest  thereon  by  company,  see  Patment,  1. 
Rule  under  which  city  may  collect  reasonable  charge  for  installation 

of  meters,  see  Payment,  2. 
Wholesale  electric  company  agreeing  to  supply  electricity  to'  city  as 

a  public  utility,  see  Pubuo  UnumES,  4. 
Rates  of  municipal  plants,  see  Ratbs,  61. 
Including  estimated  taxes  in  operating  expenses  of  municipal  plant, 

see  Retubn,  26. 
Electric  consumers  of  municipal  plant  not  to  carry  burden  of  water 

department,  see  RBrruBir,  73. 
Amount  of  return  allowed  a  municipal  plant,  see  Return,  79. 
Return  of  municipal  plant  to  cover  operating  expenses,  depreciation, 

and  annual  retirements  on  the  funded  debt  and  the  interest  charges 

thereon,  see  Return,  79. 
Payment  upon  basis  of  master  meter  for  electricity  supplied  to  whole- 
sale company,  see  Service,  16. 
Ascertainment  of  value  for  municipal  acquisition,  see  Valuation,  28, 

29. 

Discussion  of  the  desirability  of  a   town   owning   its   own  sewerage 
system,  p.  441. 

MXJTirAIi  OOMPANIES. 

Exemption  of  mutual  telephone  company  from  Commission  regulation, 
see  PuBiJo  Uthjtibb,  5. 

NATURAL  GAS. 

See  also  Gas. 

Ordering  natural  gas  company  to  refund  payments  for  service  during 
period  when  service  was  inadequate  as  pot  unconstitutional,  see 
Constitutionai,  Law,  6. 

Effect  of  voluntarily  operating  under  low  rates  under  competitive  con- 
ditions, see  Rates,  18. 

Increasing  rates  fixed  by  franchises  by  filing  schedule,  see  Rates,  40. 

Pendency  of  proceeding  to  raise  rates  as  not  precluding  company  from  * 
increasing  rates  by  filing  new  schedule,  see  Rates,  46. 

Segregation  of  natural  gas  costs  where  utility  serves  two  communities 
under  different  conditions,  see  Return,  66. 
P,U.R.19220. 
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No  allowance  for  overheads  upou  leasehold  of  natural  gas  utility,  see 
Valuation,  38. 

Work  und^r  oonstruction  as  ^art  of  rate  base,  see  Valuation,  .51. 

Allowance   for  working  capital,  see   Valuation,   60. 

NEBRASKA. 

Exemption  of  mutual  telephone  company  from  Commission  regulation, 
see  Public  Utilities,  6. 

NECESSITY. 

See  Certificates  or  Convenience  and  Necessity. 

NEVABA. 

Policy  to  protect  established  common  carrier,  see  Monopoly  an'd  Com- 
petition, 7. 

Free  sewe/age  service  to  town  buildings  provided  for  under  franchise 
granted  by  legislature  as  not  subject  to  change  bv  Commission, 
see  Rates,  10. 

NEW  HAMPSHIRE. 

Limitations  upon  authority  of  Commission  in  passing  upon  applicar 
tion  by  railroad  to  transfer  boat  to  an  individual,  see  Consolida- 
tion, Meiweb,  and  Sale,  3. 

Authorization  of  stock  issue  for  expenditures  of  interstate  electrical 
company,  see  Security  Issues,  2. 

NEW  JERSEY. 

Validity  of  municipal  consent  to  operate  automobile  before  approval 
by  Board  of  Public  Utility  Commissioners,  see  Cebtificatbs  of 
Convenience  and  Necessity,  6. 

Rate  schedules  filed  with  Board  and  set  aside  by  such  Board  as  legal 
when  Commission  order  is  set  aside  by  court,  see  Rates,  1. 

NEWSPAPERS. 

Telegraph  rate  for  press  messages,  see  Rates,  64. 

Current  delivery  of  daily  news  as  indicating  necessity  for  additional 
motor  vehicle  transportation,  see  Monopoly  and  CoMPETniox,  2. 

NEIXT  YORK. 

Commission  power  to  authorize  gas  service  charge,  see  Rates,  17. 
Increasing  rates  fixed  by  franchises  by  filing  schedule,  see  Rates,  40. 
Gas  service   charge   as   not   constituting  rent  on  a  gas   meter    within 
meaning  of  statute,  see  Rates,  50. 

NONPRODUCTIVE  UNES. 

Elimination    of   operating    losses   of    local   services    of    an    interurban 
railway  when  considering  fair  return,  see  Return,  15. 
P.U.R.1922C. 
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NONSUBSCRIBBRS. 

,   Right  pf.ApnsubsciUber  residing  in  rooming  jkouBe.  to.  use  of  telephone, 
see  Rates,  66,  67. 

NOTICE. 

Notice  of  application  for  permission,  to  operate  automobile,  see  Certifi- 
cates OF  Convenience  and  Necessity,  7. 

Validity  of  order  authorizing  motor  bus  line  extension  in  the  absence 
of  public  hearing,  see  Service,  5. 

OCCUPIEB  TERRITORY. 

Admission  of  competition  into  occupied  territory,  see  Monopoly  and 
Competition,  7. 

OFFPEAK  SERVICE. 

Telegraph  rate  for  press  messages,  see  Rates,  64. 

oir. 

Basing  production  cost  of  gas  company  upon  oil  contract  although 
excessive  because  of  falling  market,  see  Return,  17. 

OKUkHOMA« 

Gommission  jurisdiction  as  not  dependent  upon  form  or  sufficiency  of 
pleading,  see  Commissions,  2. 

ONE-MAN  CARS. 

Safety  of  operation  of  one-man  cars,  see  Service,  20,  21. 

OPERATING  EXPENSES. 

Right  to  earn  operating  expense,  taxes,  and  fair  return  upon  invest- 
ment besides  depreciation  reserve,  see  Rates,  23. 

Consideration  of  operating  expenses  as  they  aflfect  return,  see  Return, 
12-43. 

Allowance  of  rates  sufficient  to  cover  reasonable  operating  expenses, 
see  Return,  45. 

Excessive  operating  expenses  as  they  affect  reasonableness  of  return, 
see  Return,  81. 

Low  return  on  account  of  poor  service,  mismanagement,  and  increased 
operating  expenses,  see  Return,  83^ 

Charging  current  replacements  to  mainten.ince  account  as  it  affects 
deduction  of  accrued  depreciation,  see  Valuation,  30. 

Allowance  for  workinor  capital  of  a  gas  company  ba«ed  on  coal  cost 
and  yearly  operating  expenses,  see  Valuation,  63. 

OPERATION  AT  A  LOSS. 

Abandonment  of  remote  distributing  line  operated  at  a  loss,  see  Serv- 
ice, 12. 
Refusal  approval  of  abandonment  of  service  operated  at  a  loss  when 
rates  have  not  been  passed  upon,  see  Service,  14. 
P.U.R.1922C. 
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opinions. 

Opinion  cfridenot  ai  to  Tmlue  of  street  railway  Mrrice^  wo  Raxbi,  31. 

ORBEBS. 

Presumption  as  to  basis  of  court  order  sotting  aside  Commission  order, 

see  Appeal  and  Kjbvisw,  6. 
Commission  order  as  subject  to  injunction  hj  Federal  Court  immediatelj 

after  issuing,  see  Injitivction,  2. 
Validity   of   supreme   court  judgment  setting   aside  Commission    rate 

order  and  commanding  Commissioners  to  fix  rates  in  acoordance 

with  priiioipjes  laid  down  by  court,  see  Rates,  2. 
Prima  facie  reasonableness  of  Commission  rate  order,  see  Rates,  24. 
Necessity  of  substantial  evidence  in  record  to  warrant  Commission  order 

reducing  rates,  see  Rates,  20. 

OBBINANCES. 

lack  of  Commission  power  to  prevent  setting  aside  depreeiation  fttad 
dn  view  of  ordinance,  see  Defbeciation,  2. 

Commission  power  to  prescribe  reasonable  rates  notwithstanding  ordi- 
nance, see  Rates,  9. 

Commission  power  to  fix  reasonable  rates  notwithstanding  the  pro- 
visions of  an  ordinance  requiring  free  service  to  schools,  see  Rates, 
11. 

Compensation  paid  by  street  railway  to  a  oity  under  ordinance  aa  an 
operating  expense,  see  Rbtubn,  32. 

OREGON. 

State-wide  telephone  rates,  see  Retdbn,  71. 

ORIGINAL  COST. 

As  a  measure  of  value,  see  Valuation,  20,  22. 

Value  of  gas  meters  no  longer  used  as  no, part  of  rate  base,  see  Valu- 
ation, 64. 

OVERBUIIiBIKO. 

As  it  affects  reasonableness  of  return,  see  RETUiof,  67,  68. 
Exclusion  of  the  excess  value  of  oversized  water  mains,  see  Valuation, 
65. 

OVERHEADS. 

Overheads  in  a  valuation  proceeding,  see  Valuation,  36-44. 

OIXTNERSHIP. 

Lack  of  Com  mission  power  to  decide  dispute  between  utility  and  mu- 
nicipalities   relating    to   ownership    of   street   lighting   equipment, 
see  Commissions,  6. 
Ownership  of  service  lines  between  the  mains  and  property  line,  see 
Valuation,  29. 
P.U.R.1922C. 
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Lack  of  CSommiasion  power  to  direct  telephone  oompftny  to  submit 
proof  ai  to  reMonablenefls  of  paymentg  to  American  Telephone  & 
Telegraph  Companyi^  see  Retubn,  16. 

Payments  to  related  companies  as  an  operating  eiqMnse,  see  Retobn, 
38-43. 

Allowance  for  amounts  paid  to  holding  company  for  engineering,  ad- 
ministrationy  and  purchase  of  supplies  at  a  discount,  see  Valua- 
tion, 89.  » 

Incorporation  and  issuance  of  stock  for  purpose  of  forming  holding 
company  to  acquire  stock  of  companies  having  no  real  vafue,  see 
Sbcubitt  Issuis,  1. 

Payments  of  percentage  of  property  additions  by  electric  company  to 
holding  company  as  part  of  the  rate  base,  see  Valuation,  30. 

PAVINO. 

Lack   of   Commission   power  to   require   street   railway   to   pave,    see 

COMlilSSION^,  1. 

Pavement  over  mains  as  an  element  affecting  value  or  cost,  see  Valua- 
tion, 46,  46. 

Money  advanced  by  lighting  company  under  contract  guaranteeing 
paving  expense  of  street  railway  as  no  part  of  rate  base,  see  Valu- 
ation, 47. 

PAYMENT. 

Ordering  natural  gas  company  to  refund  payments  for  ficrvice  during 
period  when  service  was  inadequate  as  not  unconstitutional,  see 

Ck>NfiTITUTIONAL  LaW,   6. 

Uncollectible  revenue  as  an  operating  expense,  see  Return,  33. 

Discussion  of  discontinuance  for  nonpayment  of  disputed  gas  bills,  p. 
643. 

1.  There  is  no  objection  to  a  rule  filed  by  a  municipal  water  plant 
providing  for  a  deposit  to  guarantee  the  payment  of  bills,  providing  the 
deposit  or  guaranty  is  reasonable  and  gives  the  subscriber  the  option  of 
making  a  cash  deposit  or  furnishing  a  written  guaranty;  in  the  case  of  a 
cash  deposit,  the  amount  to  be  returned  when  service  is  discontinued  with 
interest  at  the  rate  of  6  per  cent  per  annum.     Re  Connersville   (Ind.)    4S2. 

2.  A  municipal  water  plant  should  cancel  a  rule  providing  that  con- 
sumers may,  at  "their  option,  elect  to  take' water  by  meter,  in  which  casa 
the  city  should  install  the  meter  at  the  expense  of  the  consumer  upon 
deposit  by  him  with  the  treasurer  of  a  sufficient  sum  to  cover  the  expense, 
for  which  amount  the  city  would  give  credit  at  the  meter  rate  for  water 
furnished;  and  it  should  substitute  therefor  a  rule  under  which  the  city 
may  collect  a  reasonable  charge  for  the  installation  of  meters,  which  charge 
should  accrue  to  the  city.     Re  Connersville   (Ind.)   482. 

3.  A  deposit  of  double  the  amount  of  the  current  service  rentals 
charged  by  a  sewerage  company  to  cover  service  connection  and  disconnec- 
lion  charges  was  disallowed,  and  a  rule  requiring  a  deposit  of  $5  for  resi- 
P.U.R.1922C.  58 
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dences,  and  $20  for  commercial  houses,  continued.     Re  Tonopah   Sewer  & 

Drainage  Co.   (Nev.)   434. 

4.  A  water  company  may  properly  discontinue  service  to  a  school 
when  the  school  board  refuses  to  pay  rates  established  by  the  Goxninission 
when  there  is  no  dispute  as  to  the  reasonableness  or  legality  of  the  rate 
pending  determination  by  the  court;  but  a  water  utility  should  recognize 
the  fact  that  members  of  the  school  board  occupy  a  position  somewhat 
difTerent  from  the  ordinary  consumer,  and  that  acting  as  public  officials  and 
subject  to  law  with  regard  to  the  disbursement  of  money,  they  may  not  be 
able  immediately  to  pay  back  bills  and  provide  for  future  payment.  Soniers 
Point  Board  of  Education  v.  Atlantic  Coimty  Water  Co.    (N.  J.)    45, 

5.  A  rule  established  by  a  gas  company  giving  it  the  right  to  cut  off 
the  supply  of  a  gas  to  a  consumer  upon  his  refusal  to  pay  for  gas  previously 
furnished,  is  a  reasonable  one.  Withers  v.  Fort  Worth  Gas  Co.  (Tex.  Civ. 
App.)   540. 

PATROLLS. 

Allowance  for  working  capital,  see  Valuation,  59. 

PZINAI.TIES. 

Imposition  of  penalty  for  illegal  operation  of  motor  vehicle  when  law 
evaded  by  subterfuge,  see  Automobilbs,  4. 

PLEABING. 

Commission  jurisdiction  as  not  dependent  upon  form,  or  suificiency  of 
pleading,  see  Commissioiss,  2. 

1.  An  answer  filed  in  a  telephone  rate  investigation  charging  a  tele- 
phone utility  with  fraud,  conspiracy,  and  other  violations  of  the  criminal 
law,  but  unsupported  by  evidence,  should  be  dismissed  and  struck  from  the 
files  on  motion  by  the  utility.     Re  Indiana  Bell  Teleph.  Co.   (Ind.)   348. 

2.  Allegations  in  the  petition  concerning  other  matters  are  held  to  be 
merely  incidental  to  the  complaint  concerning  the  increase  of  rates.  Cimar- 
ron v.  Midland  Water,  Light  &  Ice  Co.    (Kan.  Sup.  Ct.)   533. 

FOUCE  POWER. 

Contract  to  furnish  electrical  service  for  period  of  years  as  subject  to 
police  power  of  state,  see  Service,  3. 

POWER  CONSUMERS. 

Discrimination  in  permitting  power  consumer  to  receive  service  under 
contract  rates  below  general  level,  see  Discrimination,  5. 

POWERS. 

Of  Commisaiona  with  respect  to  depreciation,  see  Depreciation,  1,  2. 
Of  courts  over  rates,  see  Rates,  1-.3. 
Of  Commissions  over  rates,  see  Rates,  4-17. 
Of  Commissions  with  respect  to  return,  see  RirruRN,  3,  4. 
Of  Commissions  over  security  issues,  see  Security  Issues,  3-6. 
P.U.R.1922C. 
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Of  Gommittsions'  over  service,  see  Service,  1-4. 

Of  courts  with  respect  to  valuation,  see  Valtjation,  7,  8. 

Of  Commissions  with  respect  to  valuation,  see  Vai^uation,  9-11. 

PREFERRED  STOCK. 

Forbidding  electrie  utility*  acquiring  property  to  und^ake  to  retire 
worthless  stock,  see  Consolidation,  Mebgeb,  and  Sale,  2. 

PRESS  MESSAGES. 

Telegraph  rate  for  press  messages,  see  Kates,  64. 

PRESSURE. 

Conforming  with  standards  and  other  service  conditions  in  order  to 
minimize  high  lamp  maintenance,  see  Sebvici^  18. 

PRESUMPTIONS. 

Presumption  that  public  utility  has  file^d  rates  in  accordance  with  Com- 
mission orders,  see  Rates,  43. 

PRICES. 

Unit  prices  used  in  reproduction  cost  valuation,  see  Valuation,  26,  27. 

PRIORITY. 

Priority  in  filing  application  as  it  affects  preference  between  applicants 
for  certificate  of  convenience  and  necessity,  see  Cektificates  of 
Convenience  and  Necessity,  6. 

PRIVATE  BRANCH  EXCHANGE. 

Necessity  of  furnishing  evidence  that  private  branch  exchange  should 

be  eliminated,  see  Rates,  65. 
Differential   in  favor  of  telephone  stations  in  guest  rooms  in  hotels, 

see  Ratibs,  71. 

PROCEDURE. 

Commission  jurisdiction  as  not  dependent  upon  form  9r  sufficiency  of 
pleading,  see  Commissions,  2. 

Book  showing  operation  of  motor  vehicles  subsequent  to  filing  of  com- 
plaint as  evidence,  see  Evidence,  1. 

Necessity  of  granting  or  denying  rehearing  before  order  is  subject  to 
injunction,  see  Injunction,  2, 

Pendency  of  proceeding  to  raise  rates  as  not  precluding  company  from 
increasing  rates  by  filing  new  schedule,  see  Rates,  45. 

PROHIBITION. 

1.  Writ  of  prohibition  will  not  lie  to  enjoin  the  Corporation  Commis- 
sion from  proceeding  to  inquire  into  contracts  entered  into  between  public 
service  corporations,  when  said  contracts  may  be  unconscionable,  oppres- 
sive, and  impair  the  obligation  of  the  public  service  corporations  in  the 
P.U.R.1922C. 
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discharge  of  their  duty  to  the  public    OklithoMa  6u  k  E.  Co.  t.  OkUhomm 

Natural  Gas  Ck>.  (Okla.  Sup.  CL)  735. 

PROOF. 

Bee  also  Evidkngb. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  lUxss,  24-26. 

PUBLIC  SERVICE  COMMI8SIOH. 

See  CoiiMiSBiONB. 

PUBUC  UTIIJTIES. 

Lack  of  jurisdiction  over  motor  yehicle  operation  on  private  highways, 
see  Cebtificatsb  of  Ooityenience  and  NBCBSSirr,  1. 

Commission  as  not  manager  of  utility,  see  Commissions,  3. 

Unlawfulness  of  sanctioning  discriminatory  rates,  see  Disobiminatioh, 
2. 

ResoWing  doubt  against  applicant  for  injunction  stopping  regulatory 
power  of  state  over  public  utilities,  see  Injunction,  3. 

Requirement  that  an  interurban  railway  furnish  to  the  Commission 
monthly  such  operating  and  traffic  figures  as  will  enable  the  Commission 
to  keep  in  touch  with  and  check  all  recommendations  made  in  a  decision,  p. 
164. 

Discussion  of  state  regulation  of  public  utilities,  p.  421. 

Statement  that  the  Michigan  legislature  has  the  power  to  provide  tlie 
regulation  of  every  public  service  agency  within  the  state  as  to  rates,  rules* 
and  conditions  of  service  and  everything  else,  p.  427. 

1.  Motor  vehicle  operators  cannot  exempt  themselves  from  Commission 
regulation  as  transportation  companies  by  claiming  that  they  hold  them- 
selves out  as  being  willing  to  go  anywhere  at  any  time  and  that  they  are  not 
operating  over  any  regular  route  or  between  any  fixed  termini,  when  they 
actually  hold  themselves  out  as  engaged  solely  in  the  transportation  of  per- 
sons or  property  for  compensation  over  a  regular  route  or  between  fixed  ter- 
mini, and  occasional  and  infrequent  trips  to  other  points  do  not  warrant  the 
Commission  in  determining  that  they  are  not  common  carriers.  Motor 
Carriers'  Asso.  v.  McCormick  Steamship  Line  (Cal.)  474. 

2.  Persons  carrying  passengers  for  compensation  in  connection  with  a 
pleasure  or  a  business  trip  between  two  points  and  advertising  for  pas- 
sengers to  travel  with  them  and  share  the  expenses  are  not  holding  them- 
selves out  as  engaged  in  the  business  of  transportation  over  a  regular  route 
or  between  fixed  termini  as  described  in  the  public  utilities  law.  Motor 
Carriers'  Asso,  v.  McCormick  Steamship  Line   (Cal.)  474. 

3.  Operators  of  auto  trucks  are  not  exempt  from  Commission  regula- 
tion although  engaged  in  the  transportation  of  a  particular  class  of  com- 
modity such  as  furniture  and  household  goods.  Motor  Carriers'  Asso.  v. 
McCormick  Steamship  Line   (CaL)   474. 

4.  Where  an  electric  light  plant  owned  by  a  city  and  used  by  it  to  fur- 
nish light,  heat  and  power  for  itself  and  for  its  residents  proves  inadequate 
to  the  demands  upon  it,  and  the  city  enters  into  a  16-year  contract  to  obtain 
P.l^R.1922C. 
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current  at  an  agreed  price  from  a  company  engaged  in  fumisliing  electric- 
ity to  the  people  of  one  city  and  to  several  other  cities,  such  company  in 
«i\tering  into  such  contract  acts  as  a  public  utility,  and  is  subject  to  regu- 
lation by  the  Public  Utilities  Commission  with  reference  thereto.  Cimar- 
ron V.  Midland  Water,  Light  k  Ice  Co.  (Kan.  Sup.  Ct)  533. 

5.  The  Nebraska  Commission  has  no  jurisdiction  over  a  mutual  tele- 
phone company  and  cannot  require  such  a  company  to  change  its  by-laws 
•or  to  accept  members.    Rodysill  v.  Chapman  Teleph.  Asso.  |Neb.)  769. 

6.  A  jitney,  the  route  of  which  parallels  upon  the  same  street  the  line 
of  a  street  railway,  is  a  public  utility.  Public  Service  R.  Ca  v.  Board  of 
Public  Utility  Comrs.  (N.  J.  Sup.  Ct.)  610. 


Reservoir  site  and  pump  no  kmger  used  by  water  utility  as  no  part  of 
rate  base,  see  Valuation,  67. 

RAIUtOABS. 

Refusal  of  certificate  to  operate  automobile  line  when  railroad  service 
is  adequate,  see  Cbstdioates  or  Convendcnob  and  Neoebsitt,  4. 

Limitations  upon  authority  of  Commission  in  passing  upon  applica- 
tion by  railroad  to  transfer  boat  to  an  individual,  see  Consolida- 
tion, Mebgfeb,  and  Saub,  3. 

Public  interest  in  authoriaing  the  sale  of  a  boat  by  a  railroad,  see 
Consolidation,  MEBGiat,  and  Sale,  4. 

Power  of  Congress  to  impose  reasonable  conditions  on  state  use  of 
interstate  carriers  for  intrastate  commerce,  see  Constitutional 
Law,  3. 

Order  increasing  rates  in  order  to  remove  discrimination,  see  Consti- 
tutional Law,  6. 

Validity  of  order  increasing  intrastate  railroad  rates  to  level  of  in- 
terstate rates  to  eliminate  discrimination,  see  Disobimination,  6. 

Power  of  Interstate  Conmierce  Commission  to  raise  intrastate  rates  to 
enable  railroads  to  earn  a  fair  return  on  the  aggregate  value  of 
railroad  property,  see  Discrimination,  7,  8. 

Equities  affecting  rights  of  railroad  which  has  torn  up  spur  track,  see 
Equity,  1. 

Lijunction  to  restrain  enforcement  of  Commission  order  requiring 
railroad  to  reconstruct  spur  track,  see  Injunction,  1. 

Taxes  paid  by  railroad  and  damage  to  highways  by  motor  freight 
trucks  as  immaterial  upon  application  for  permit  to  operate,  see 
Monopoly  and  Competition,  3. 

Motor  truck  service  transporting  merchandise  from  door  of  consignor 
to  door  of  consignee  as  reasonable  necessity  and  convenience  in 
addition  to  existing  railroad  service,  see  Monopoly  and  Com- 
petition, 4. 

On  call  service  as  a  special  and  emergency  service  in  addition  to  regular 
railroad  and  motor  vehicle  route,  see  Monopoly  and  Competition, 
8. 
P.U.R.19220. 
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Rates  of  railroads,  see  Rates,  62. 

Calculation   of   return   railroads   are   entitled   to  earn   under   Federal 

Transportation  Act,  see  Return,  74. 
Right  of  railroad  company  to  withdraw  from  boat  service,  see  Sekvice^ 

15. 
Service  by  railroad  company,  see  Sbbvigb,  19. 

BATES. 

/.  In  general. 
II.  Powers  of  courts,  l—3» 
III,  Jurlsdictiont  powers^  and  duties  of  Commission,  4— i7. 

a.  In  general,  4—7. 

b.  Contracts  and  franchises,  S^16. 

c.  Service  charge,  17. 

IV,  Reasonableness  of  rates,  18^36, 
a.  In  general,   18—23. 
h.  Burden  of  proof,  24f-^6, 

c.  Value  and  cost  of  service,  ;97— ^i. 

d.  Comparisons,  32,  33, 

e.  Ahility  to  pay,  34—36, 

V,  Franchises  and  contracts,  37— 40, 
VI,  Rate  schedules,  4i—4:S, 
VII,  Kinds  of  rates,  46-52, 

a.  Service  charge,  46— SO* 
h.  Minimum  charge,  51. 
c.  Sliding  scale,  62, 
VIII,  Rates  of  particular  ut times,  63^7S, 
a.  Electricity,  53,  54. 
h.  Gas,  55, 

c.  Intentrhan  railways,  56^60, 

d.  Municipal  plant,  61» 

e.  Railroads,  62, 

f.  Street  railways,  64, 

0,  Telegraphs,  64,  . 

h.  Telephones,  65—72n 
i.  Water,  73-75. 

I,  In  general. 

Answer  filed  in  telephone  rate  case  charging  fraud,  conspiracy  and  other 

violations  of  criminal  law,  but  unsupported  by  evidence,  to  be  stricken 

from  files,  see  Pleading,  1. 
Immaterial  allegations  in  petition  as  merely  incidental  to  complaint  con< 

cerning  the  increase  of  rates,  see  Pi^eadino,  2. 
Plan  of  refunding  to  customers  all  net  return  over  a  stated  percentage, 

see  Return,  2. 
Distinction  between  rate  base  on  which  it  has  been  possible  to  earn  fair 

return  and  theoretical  rate  base,  see  Return,  5. 
P.r.R.19220. 
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Refusal  approval  of  abandonment  of  service  operated  at  a  Ices  when  rates 

have  not  been  passed  upon,  see  Sebvice,  14. 
Absence  of  valuation  for  rate-making  purposes  as  not  barring  readjustment 

of  rates,  see  Valuation,  2. 

Annotation  on  rates,  p.  4. 

Discussion  of  co-operation  between  the  Interstate  Commerce  Commis- 
sion and  state  Commissions  in  fixing  railroad  rates,  p.  214. 
Definition  of  the  word  "rent,"  p.  801. 

J/.  Powers  of  courts. 

Presumption  as  to  basis  for  court  order  setting  aside  Commission  order, 
see  Appeal  and  Review,  5. 

Jurisdiction  of  Federal  Court  to  grant  injunction  as  not  a  question  of  discre- 
tion or  comity,  see  Courts,  1. 

Refusal  by  court  to  interfere  with  Commission  order  unless  rate  is  un- 
reasonably low  or  unreasonably  high,  see  Return,  54. 

1.  Rate  schedules  filed  with  the  New  Jersey  Board  of  Public  Utility 
Commissioners  and  set  aside  by  such  Board  become  the  legal  rates  in  effect 
upon  such  Commission  order  being  set  aside  by  tfie  supreme  court,  and, 
therefore  the  fact  that  the  court  thereupon  orders  such  schedules  put 
into  effect  does  not  involve  rate  fixing  by  the  court.  Hackensack  Water 
Co.  V.  Board  of  Public  Utility  Comrs.  (N.  J.  Err.  &  App.)  60. 

2.  A  supreme  court  judgment  setting  aside  a  Commission  rate  order 
and  commanding  the  Commissioners  to  fix  rates  in  accordance  with  the 
principles  laid  down  by  .the  court  in  the  cause  is  not  erroneous  on  the 
ground  that  it  is  in  conflict 'with  the  Public  Utilities  Act,  which  clearly 
intends  that  the  powers  of  the  Board  shall  be  free  and  unrestricted 
except  as  limited  by  the  statute  itself,  since  the  Board  is  not  clothed 
with  powers  to  be  exercised  by  it  without  regard  to  established  legal 
rules  or  principles  and  such  a  direction  is  to  be  construed  as  commanding 
the  Board  to  fix  rates  in  accordance  with  the  legal  principles  laid  down 
by  the  court.  Hackensack  Co.  v.  Board  of  Public  Utility  Comrs.  (N.  J.  Err. 
&  App.)  60. 

3.  llie  supreme  court  has  no  jurisdiction  to  command  the  Board  of 
Public  Utility  Commissioners ,  to  fix  the  same  rate  to  be  charged  in  a 
certain  city  as  that  fixed  for  every  other  of  a  utility  company's  municipal 
consumers,  although  the  Board  has  power  to  fix  the  rate,  the  power  of 
the  court  being  limited  to  setting  aside  the  Commmission's  order  and  re- 
storing the  conditions  which  existed  prior  to  the  making  of  that  order. 
Hackensack  Water  Co.  v.  Board  of  Public  Utility  Comrs.  (N.  J.  Err.  & 
App.)   60. 

III.  Jurisdictiofif  powers^  and  duties  of  Commission, 

a.  In  general. 

Forcing   public   utility  to   adopt    new   methods    of   doing   business   by   re» 

duping  rates  below  cost  of  service,  see  Constitutional  Law,  1. 
P.U.R.1922C. 
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Duty  of  Gommission  to  abate  emergeney,  see  Retubn,  8. 
What  constitutes  an  emergency  calling  for  CommisBion  investigation,  see 
Rbtdbn,  4. 

Annotation  on  Jurisdiction  and  powers  of  Commissions  over  rates, 
p.  4. 

Annotation  on  necessity  of  hearing  before  approving  telephone  rate 
increases,  p.  4.  / 

4.  The  California '  statute  authorizes  railways  to  issue  reduced  rate 
transportation  to  children  attending  institutions  of  learning,  without  the 
necessity  of  Commission  authorization.  Re  Pacific  Electric  R.  Co.  (Cal.) 
134. 

5.  The  Indiana  Commission  may  accept  in  whole  or  in  part  or  reject 
in  whole  or  in  part  rate  schedules,  rules,  and  regulations  proposed  by 
utilities,  or  the  Commission  may  construct  a  schedule  of  rates,  rules  and 
regulations  without  reference  to  the  schedules  proposed.  Re  Link  Belt 
Co.  (Ind.)   385. 

6.  The  Missouri  Commission  has  power  to  divide  cities  and  towns 
served  by  an  electric  system  into  two  groups  and  to  authorize  the  same 
rate  for  each  city  or  to^Ti  in«  a  particular  group  when  the  evidence  shows 
that  it  is  impractical  and  indeterminable  for  a  fixed  portion  of  the  expense 
of  production  of  current  at  the  central  plant  to  be  charged  against  the 
various  towns.  State  ex  rel.  Harrisonville  v.  Public  Service  Commission 
(Mo.  Sup.  Ct)  224. 

"b.  Contracts  and  franchises. 

Contention  of  street  railway  that  rate  fixed  by  franchise  cannot  be  im- 
paired by  states,  as  having  no  weight  upon  appeal,  see  CoiocissiONS,  4. 

Commission  power  to  determine  legality  of  contract  incidentally  to  deter- 
mining reasonableness  of  rates,  see  Cokmibsions,  5. 

Denial  of  writ  of  prohibition  to  enjoin  Commission  from  inquiring  into 
contracts,  see  Prohibition,  1. 

Sustaining  on  appeal  Commission  order  increasing  utility  profits,  see 
Return,  46. 

Annotation  on  jurisdiction  and  powers  of  Commissions  over  rate  con- 
tracts, p.  4. 

7.  A  Commission  placing  a  consumer  on  regular  schedules  of  rates 
instead  of  permitting  service  under  a  contract  should  make  an  express 
finding  as  to  wliether  or  not  the  service  should  be  furnished  at  wholesale 
price,  or  at  least  make  the  rate  to  be  paid  by  the  consumer  definite  and 
certain.  Utah  Hotel  Co.  v.  Public  Utilities  Commission  (Utah  Sup.  Ct.) 
443. 

8.  Where  a  city  under  a  statutory  power  to  contract  for  electric  cur- 
rent enters  into  a  15-year  contract  with  a  private  corporation  to  furnish  it 
at  an  agreed  price  with  electricity  for  its  own  use  and  for  its  distribution 
to  its  residents  on  such  terms  as  it  shall  see  fit,  the  Public  Utilities  Com- 
P.U.R.19220. 
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miBsion  tmder  a  statute  passed  before  the  making  of  the  contract,  giving  it 
power  to  regulate  the  charges  of  public  utilities  maj  authorize  an  increase 
in  the  rates  fixed  in  such  contract;  that  is,  it  may  release  the  company 
from  the  obligation  to  continue  furnishing  service  at  the  contract  rates. 
Cimarron  v.  Midland  Water,  Light  &  Ice  Ck).    (Kan.  Sup.  Ct.)    533. 

9.  The  Missouri  Commission  has  power  to  prescribe  reasonable  rates 
notwithstanding  the  existence  of  maximum  rates  fixed  by  municipal  ordi- 
nances or  franchise  contracts.  State  ex  rel.  Harrisonville  y.  Public  Service 
Commission   (Mo.  Sup.  Ct.)  224. 

10.  Free  sewerage  service  to  town  buildings  provided  for  under  a  fran- 
chise grai^ted  by  the  Nevada  legislature  cannot  be  disturbed.  Re  Tonopah 
Sewer  &  Drainage  Co.   (Nev.)  434. 

11.  The  New  Jersey  Board  of  Public  Utility  (Commissioners  has  power 
to  fix  rates  despite  the  provisions  of  an  ordinance  requiring  a  company  to 
furnish  free  water  to  the  public  schools  of  a  city.  Somers  Point  Board 
of  Education  v.  Atlantic  CJounty  Water  Co.  (N.  J.)  45. 

12.  The  New  Jersey  Board  of  Public  Utility  Commissioners  has  author- 
ity to  override  a  contract  rate  fixed  by  agreement  between  a  public  utility 
and  a  municipality.  Hackensack  Water  Co.  v.  Board  of  Public  Utility 
Comrs.  (N.  J.  Err.  ft  App.)   dO. 

13.  Public  service  corporations  have  a  right  to  enter  into  contracts  be- 
tween themselves,  but  such  contracts  are  subject  to  the  control  and  super- 
vision of  the  Corporation  Commission,  if  they  are  unconscionable,  oppres- 
sive, and  impair  the  obligation  of  the  public  service  corporations  in  tlie 
discharge  of  their  public  duty  to  the  public.  Oklahoma  Gas  ft  E.  Co.  v. 
Oklahoma  Natural  Gas  Ck).    (Okla.  Sup.  Ct.)   735. 

14.  A  Commission  is  not  compelled  to  grant  an  increase  in  franchise 
rates  unless  the  facts  disclose  that  the  franchise  is  confiscatory  or  that 
during  the  entire  term  of  the  contract  the  rate  will  be  unprofitable,  although 
the  Commission  has  power  to  grant  such  an  increase.  Okmulgee  Gas  Co. 
V.  State  (Okla.  Sup.  Ct.)   740. 

15.  Contracts  fixing  rates  for  public  utility  service  must  yield  to  just 
and  reasonable  rates  which  have  been  lawfully  posted,  published,  and  filed 
in  the  manner  provided  by  the  Public  Service  Company  Law,  and  such  con- 
tract rates  do  not  preclude  the  Commission,  on  complaint  or  on  it^  motion, 
from  inquiring  into  and  determining  whether  such  filed  rates  answer  the 
test  prescribed  by  law.  American  Phosphorus  Co.  v.  York  Haven  Water 
ft  Power  Co.   (Pa.)  515. 

16.  Contract  rates  may  be  increased  by  the  Utah  Commission  although 
founded  on  a  consideration  and  valid  when  made,  if  the  consideration  is  in- 
adequate as  of  the  date  of  a  rate  proceeding.  Utah  Hotel  Co.  v.  Public 
Utilities  Ck)mmi8sion    (Utah  Sup.  Ct.)    443. 

c.  Service  charge* 

Discussion  of  the  power  of  a  Commission  to  exercise  Its  own  judgment 
and  discretion   in  formulating  a  rate  schedule  including  a  service  charge 
without  interference  by  the  courts,  p.  799. 
P.U.R.1022C. 
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17.  The  New  York  Public  Service  Commisflion  has  authority  and  juris- 
diction to  order  or  permit  a  gas  service  charge,  its  jurisdiction  not  being 
limited  to  prescribing  the  charge  for  gas  as  distinguished  from  the  charge 
for  service.    Rochester  v.  Rochester  Gas  &  E.  Corp.   (N.  Y.  Ct.  App.)   793. 

IV.  Reasonableness  of  rates. 

a.  In  general. 

Denial  of  increased  toll  rates  which  would  restrict  traffic,  see  infra,  70. 
Just  and  reasonable  rate  as  not  too  low  to  be  confiscatory  nor  so  high  as 
to  exceed  value  of  service,  see  Returx,  50. 

Annotation  on  factors  considered  in  determining  reasonableness  of 
rates,  p.  5. 

18.  A  natural  gas  company  which  has  of  its  own  volition  entered  a  city 
and  charged  a  certain  rate  for  domestic  service  for  several  years  in  competi- 
tion with  another  company  cannot  expect  to  have  its  rates  unreasonably 
raised  when  it  has  been  willing  in  the  past,  under  competitive  conditions, 
to  operate  at  a  lesser  charge.     Re  Santa  Maria  Gas  Co.    (Cal.)    22. 

19.  The  matter  of  a  rate  base  is  not  a  controlling  factor  in  the  fixing 
of  rates  for  a  telephone  utility  which  is  the  outgrowth  of  a  consolidation 
of  two  competing  companies,  neither  of  which  has  been  successful  from  the 
earning  standpoint,  if  the  rate  necessary  to  produce  a  theoretically  fair 
return  exceeds  the  value  of  service  and  is  expensive  in  comparison  with 
rates  for  reasonably  similar  service.  Re  Southern  California  Teleph.  Co. 
(Cal.)  97. 

20.  There  exists  what  may  be  termed  an  economic  maximum  in  the  rates 
of  local  railways  and  electric  interurban  railways  which  practically  cannot 
be  excluded,  regardless  of  theoretical  rate  base  and  fair  return  calculation, 
this  economic  maximum  l)eing  determined  to  a  large  extent  by  competitive 
forces,  such  as  the  private  and  public  automobile  and  truck.  Re  Pacific 
Electric  R.  Co.    (Cal.)    134. 

21.  Supersedeas  should  not  be  granted  on  appeal  from  a  Corporation 
Commission  order  fixing  gas  rates  when  the  application  fails  to  disclose  the 
amount  of  money  actually  expended  in  installing  the  lines,  the  amount 
actually  earned  each  year,  the  amount  of  the  earnings  each  year  that  has 
been  expended  in  improvinfj  and  bettering  the  plant,  and  the  amount  of 
dividends  received.    Okmulgee  Gas  Co.  v.  State   (Okla.  Sup.  Ct.)   740. 

22.  Lack  of  uniformity  in  telegraph  rate  schedules  will  not  sufficiently 
justify  an  advance  in  rates,  unless  accompanied  by  a  showing  that  the 
resultant  inconvenience,  if  any,  serves  to  impair  the  service  or  to  unreason- 
ably increase  the  expense  of  operation,  but  the  basic  rate  must  be  proven 
by  competent  evidence  to  be  just  and  reasonable.  Re  Western  U.  Teleg. 
Co.   (Or.)    326. 

23.  Owners  of  a  utility  who  have  invested  their  money  prudently  and 
economically  in  a  plant  to  serve  the  public  are  entitled  to  earn  operating 
expense  and  taxes  and  a  fair  return  upoii  the  money  so  invested,  including 
P.U.R.1922C. 
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Interest  and  taxes  during  construction  and  sucli  overheads  as  are  not  in- 
cluded in  the  original  investment,  and  the  investors  are  also  entitled  to 
cam  depreciation  reserve.     Re  Huntington  Water  Corp.   (W.  Va.)   636. 

h.  Burden  of  proof, 

24.  Rates  fixed  by  a  Commission  order  are  prima  facie  lawful  and  it 
is  incumbent  upon  the  party  seeking  to  annul  or  set  aside  the  order  to 
produce  clear  and  satisfactory  evidence  that  the  rates  complained  against 
lire  unreasonable  or  unlawful.  State  ex  rel.  Harrisonville  v.  Public  Service 
Commission    (Mo.  Sup.  Ct.)    224. 

25.  The  burden  of  proof  as  to  unreasonableness  of  rates  resting  upon  a 
<M)mplainant  after  the  effective  date  of  a  rate  schedule  was  held  not  sus- 
tained by  evidence  relating  to  the  history  of  the  utility,  the  motives  and 
considerations  entering  into  a  rate  contract,  and  evidence  that  the  com- 
plainant was  a  high  load  factor  consumer  and  had  been  compelled  to  close 
his  plant  because  of  economic  conditions.  American  Phosphorus  Co.  v. 
York  Haven  Water  A  Power  Co.    (Pa.)    515. 

26.  A  Commission  order  reducing  rates  is  void  unless  the  record  contains 
substantial  evidence  warranting  such  reduction.  Chicago  R.  Co.  v.  Illinois 
Commerce  Commission   (U.  S.  Dist.   Ct.)    282. 

«.'    Value  and  tfost  of  service. 

Annotation  on  value  and  cost  of  service  as  factors  in  determining  rea- 
sonableness, p.  5. 

27.  The  cost  of  giving  telephone  service  under  prudent  management, 
with  proper  recompense  to  the  investor  for  the  use  of  his  capital,  furnishes 
the  only  practicable  measure  by  which  to  establish  reasonable  rates  although 
the  value  of  the  service  to  some  of  the  patrons  may  be  less  than  the  rate 
fixed.     Re  Pacific  Teleph.  &  Teleg.  Co.   (Or.)   248. 

28.  Rural  electric  rates  must  not  exceed  the  value  of  the  service  or  be 
80  high  that  present  consumers  will  be  forced  to  discontinue  or  materially 
<'urtail  the  service.    Re  Molalla  Electric  Co.   (Cr.)   810. 

29.  Each  and  every  consumer  should  pay  as  nearly  as  may  be  the  cost 
of  service  to  him,  and  not  at  a  rate  less  than  the  cost  of  giving  such  service. 
Re  Morgan  ETlectric  Light  &  P.  Co.   (Utah)   331. 

30.  A  Commission  in  fixing  gas  rates  must  take  into  consideration  the 
present  cost  of  production  and  the  rate  of  return  on  the  ascertained  value. 
Petersburg  Gas  Go.  v.  Petersburg   (Va.  Sup.  Ct.  App.)   172. 

31.  An  allegation  that  street  railway  fares  are  reasonably  worth  no 
more  than  a  5 -cent  fare  for  adults  and  a  3-cent  fare  for  children  is  imma- 
terial in  a  proceeding  to  secure  rate  reductions,  since  they  have  nothing 
whatever  to  do  with  the  operating  cost  but  are  ba^ed  upon  mere  opinions 
regarding  the  value  of  service.  Chicago  R.  Co.  v.  Illinois  ConmuTce  Com- 
mission  (U.  S.  Dist.  Ct.)  282. 

d.  Comparisons, 

32.  Testimony  as  to  the  character  of  telephone  service  and  its  value, 
P.U.R.1922C. 
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determining  the  latter  by  comparison  between  past  and  present  rates,  UdcB 

the  essential  eVments  of  proof  necessary  to  demonstrate  that  the  present 

rates  are  unreasonable  or  inequitable.    Be  Pacific  Teleph.  k  Teleg.  Co.  (Or.) 

248. 

33.  A  comparison  of  the  rates  charged  by  an  electric  utility  operating 
in  a  city  with  the  rates  of  another  utility  operated  only  in  a  sparsely  set- 
tled community  leads  to  fallacious  conclusions  as  to  reasonableness.  Re 
Molalla  Electric  Co.    (Or.)   810. 

e.  Ahility  to  pay. 

Annotation  on  ability  to  pay  as  k  factor  in  determining  reasonablenesa 
of  rates,  p.  5. 

Discussion  of  the  foreclosing  of  a  consumer's  plant  because  of  economic 
conditions,  as  a  factor  in  determining  reasonableness  of  electric  rates,  p. 
519. 

34.  Users  of  electricity  for  storage  battery  charging  should  not  be  com- 
pelled to  pay  rates  higher  than  regular  power  rates  on  the  groimd  that  they 
are  bettor  able  to  pay.    Re  Central  Arizona  Light  k  P.  Co.   (Ariz.)   1. 

36.  It  was  held  to  be  against  public  interest  to  increase  materially  rates 
for  power  delivered  to  an  irrigation  company  when  an  increase  might  result 
in  the  failure  of  the  project,  but  it  was  also  held  that  there  was  no  basis 
for  acceding  to  an  application  for  lower  rates  for  this  service.  Re  Tucson 
Gas,  E.  L.  &,  P.  Co.   (Ariz.)   658. 

36.  A  Commission  is  justified,  as  an  emergency  measure,  in  ordering  an 
electric  company  temporarily  to  change,  modify,  and  reduce  rates,  rules, 
and  regulations  in  force  for  the  rendering  of  electric  service  for  pumping 
irrigation  water  when  it  is  shown  that  users  of  irrigation  are  faced  with 
an  emergency  which  they  cannot  meet  and  survive  unless  they  receive  a 
measure  of  financial  relief  from  charges  imposed  upon  them,  among  which 
are  the  charges  for  power.  Utah  Lake  Distributing  Co.  v.  Utah  Powo-  A 
Light  Co.  (Utah)   527. 

V.  Franchises  and  contracts. 

Commission  powers  over  contracts  and  franchises,  see  supra,  8-16. 

Order  increasing  rates  fixed  by  charter  contract  with  railroad,  as  not  depriv- 
ing of  property  without  due  process,  see  Constitutional  Law,  5. 

Discrimination  in  permitting  power  consumer  to  receive  service  under  con- 
tract rates  below  general  level,  see  Discrimination,  5. 

37.  The  present  managers  of  public  utility  property,  if  representing  the 
public,  are  not  estopped  from  asking  to  have  a  contract  rate  to  a  single 
consumer  increased  although,  to  the  extent  that  they  represent  the  property 
owners,  they  are  bound  by  the  acts  of  their  predecessors  in  office,  since  the 
other  consumers  are  not  a  party  to  the  contract  and  should  not  be  made  to 
(«uffer  because  of  it.  Re  Antrim-Bennington  Electric  Light  ft  P.  Co.  (N.  H.) 
782. 

38.  A  rate  contract  should  not  be  abrogated  by  a  Commission  simply 
P.1T.R.1022C. 
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because  it  decreases  the  net  return  to  the  owners  of  the  utility  property 
when  it  does  not  have  an  injurious  effect  on  the  general  public  by  adversely 
affecting  service  or  increasing  rates  to  other  consumers.  Re  Antrim-Ben- 
nington Electric  Light  &  P.  Co.  (N.  H.)   782. 

39.  A  power  consumer  which  has  the  right  to  insist  upon  service  at  a 
reduced  rate  under  the  terms  of  a  contract  relating  to  service  from  a  hydro- 
electric plant,  should  pay  the  regular  rates  for  power  received  from  another 
source  when  water  power  is  insuflScient.  Re  Antrim-Bennington  Electric 
Light  &  P.  Co.   (N.  H.)   782. 

40.  A  natural  gas  company  has  the  right  to  file  a  schedule  increasing 
rates  fixed  by  franchises  and  agreement  given  or  entered  into  prior  to  the 
time  when  subdivision  12  of  §  66  of  the  New  York  Commission  Law,,  pro- 
viding that  rates  may  be  changed  after  thirty  days'  notice  to  the  Commis- 
sion and  publication  for  thirty  days  as  required  by  the  order  of  the  Com- 
mission, became  effective.  Public  Service  Commission  v.  Pavilion  Natural 
Gas  Co.   (N.  Y.  a.  App.)  74. 

VI,  Bate  schedules. 

Power  of  Commission  with  respect  to  construction  of  rate  schedules,  see 

supra,  5. 
Necessity  of  express  finding  as  to  kind  of  service  consumer  is  to  receive 

after  being  placed  on  reguluar  schedule  instead  of  contract  rate,  see 

supra,  7. 
Increasing  rates  fixed  by  franchises  by  filing  schedule,  see  supra,  40. 
Block  schedules  of  water  rates,  see  infra,  74. 

41.  Motor  carriers  operating  prior  to  May  1,  1917,  in  the  state  of  Cali- 
iomia  are  subject  to  the  regulatory  powers  of  the  Commission  and  must 
file  their  operating  schedules  and  tariffs  although  they  are  not  required  to 
obtain  a  certificate  of  convenience  and  necessity.  Re  Malley  &  Sullivan 
(Cal.)    1». 

42.  Schedules  of  rates  for  toll  service  and  for  service  to  nonsubscribers 
for  local  calls  should  be  filed  with  the  Commission.  Re  La  Motte  Co-op. 
Teleph.  Co.    (111.)    711. 

43.  A  public  utility  should  be  presumed  to  have  filed  rates  in  accord- 
ance with  Commission  orders  upon  the  principle  that  a  person  will  be  pre- 
sumed to  have  done  what  he  ought  to  have  done,  when  failure  to  file  such 
rates  might  result  in  permitting  the  utility  to  take  advantage  of  its  own 
neglect  by  claiming  to  have  rendered  service  under  a  special  contract  rather 
than  under  the  filed  rates.  Re  Antrim-Bennington  Electric  Light  &  P.  Co. 
(N.  H.)   782. 

44.  A  complete  new  schedule  on  a  proper  and  equitable  basis  is  prefer- 
able to  the  continuation  of  an  old  basis  of  rates  with  a  percentage  sur- 
charge.   Re  Commonwealth  Water  Co.   (N.  J.)  48. 

45.  The  pendency  of  a  proceeding  instituted  by  a  natural  gas  company 
in  which  it  applied  for  permission  to  raise  rates  does  not  preclude  the  com- 
pany from  increasing  rates  by  filing  a  new  schedule  according  to  law.  Pub- 
lic Service  Commission  v.  Pavilion  Natural  GkuB  Co.  (N.  Y.  Ct.  App.)  74. 
P.U.R.1922C 
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VII.  Kinds  of  rates. 

Annotation  on  kinds  of  rates  p.  6. 
^     Annotation  on  service  charge  or  minimum  charge,  p.  6. 
Annotation  on  block  or  step  schedules,  p.  6.    ^ 
Annotation  on  flat  or  meter  rates,  p.  6. 

a.  Service  charge. 

Commission  power  to  authorize  gas  service  charge,  see  supra,  17. 

46.  The  Massachusetts  Department  of  Public  Utilities  is  disposed  to 
approve  the  adoption  of  a  service  charge  within  reasonable  and  proper  limits, 
whenever  a  company  deems  that  step  expedient,  since  the  Department  rec- 
ognizes the  merit  of  dividing  the  rate  into  a  definite  service  or  customer 
i-harge  and  a  selling  price  based  upon  the  units  of  gas  used  rather  than 
the  uniform  selling  price  usually  employed.  Re  Maiden  &  M.  Gas  Light 
Co.    (Mass.)   545. 

47.  An  electric  company  was  authorized,  in  connection  with  a  commodity 
I  ate  for  electricity,  to  establish  a  service  charge  varying  according  to  the 
size  of  the  meter  used.     Re  Maiden  Electric  Co.   (Mass.)    726. 

48.  A  service  charge  was  omitted  from  a  gas  rate  schedule  in  view  of 
the  strong  opposition  of  consumers  and  a  general  misunderstanding  of  the 
theory  and  reasonableness  of  such  a  charge.  Re  Webb  City  &  Carterville 
Gas  Co.   (Mo.)   608. 

49.  A  gas  service  charge  reasonably  computed  and  moderate  in  amount 
does  not  involve  per  se  an  illegitimate  discrimination  between  classes  of 
consumers.     Rochester  v.  Rochester  Gas  &  E.  Corp.    (N.  Y.  Ct.  App.)    703. 

50.  A  gas  service  charge  does  not  constitute  rent  on  a  gas  meter  within 
the  meaning  of  §  66  of  the  Transportation  Corporations  Law  and  the  charg- 
ing and  collection  of  such  a  charge  is  not  barred  by  this  section,  where  the 
burden  on  the  consumer,  so  far  as  aflfected  by  the  meters,  is  limited  to  the 
cost  of  installation  and  repair.  Rochester  y.  Rochester  Gas  &  £.  Corp. 
(N.  Y.  Ct.  App.)  793. 

h.  Minimum  charge, 

51.  A  minimum  charge  for  flat  rate  water  consumers  was  included  in  a 
water  rate  schedule.    Re  Somerville  Water  Co.  (N.  J.)  309. 

c.  Sliding  scale. 

Annotation  on  oil  clauses  in  rate  schedules,  p.  7. 

52.  Adjustment  in  the  price  of  ^as  based   upon  variations   in   the   net 
holder  cost  of  gas  during  the  preceding  four  months  should  be  based  upon 
holder  cost  less  the  items  of  current  maintenance  or  repairs.     Winona  v. 
Wisconsin-Minnesota  Light  &  P.  Co.    (U.  S.  Dist.  Ct.)   461. 
IM^R.1922C. 
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Vni.  Rates  of  particular  utilities. 

Reasonable  return  and  rates  of  sewerage  company  engaged  in  business  in 

temporary  mining  camp,  see  Return.  47. 
Segregation  of  natural  gas  costs  where  utility  serves  two  communities  under 

ditferent  conditions,  see  Return,  66. 

a.  Electricity, 

Higher  rates  for  storage  battery  charging  because  of  ability  to  pay,   see 

supra,  34. 
Power   of   irrigation   service   as   affected   by   public   interest   in    success   of 

irrigation  project,  see  supra,  35,  36. 

Annotation  on  electric  rates,  p.  7. 

Discussion  of  rates  and  conditions  of  service  for  night  and  day  electric 
service,  p.  308. 

53.  Consumers  of  electric  current  for  storage  battery  charging  were 
allowed  a  rate  similar  in  form  to  the  power  rates  but  with  a  modified  base 
rate  quantity,  on  the  ground  that  there  is  no  essential  distinction  between 
battery  charging  and  any  other  small  commercial  activity  employing  power 
in  its  business.     Re  Central  Arizona  Light  &  P.  Co.   (Ariz.)   1. 

54."  An  electric  company  may  properly  exclude  from  the  connected  load 
all  vacant  sockets  when  arriving  at  the  determination  of  active  load  of 
residence  lighting  consumers.     Re   Consumers  Power  Co.    (Mich.)    308. 

b.  Gaa. 

Commission  power  to  authorize  gas  service  charge,  see  supra,  17. 
Segregation  of  associated  gas  companies  in  order  to  fix  rates,  see  Return, 
67. 

Annotation  on  gas  rates,  p.  8. 

Discussion  of  the  elements  entering  into  a  service  charge,  p.  546. 
Discussion  of  the  imposition  of  a  gas  service  charge  and   its   relation 
to  the  commodity  rate,  p.  549. 

Discussion  of  an   industrial  rate  for  gas  service,  p.  838. 

55.  Expenses  of  the  past  fiscal  year  of  a  gas  company  are  not  necessarily 
typical,  and  a  computation  of  the  expenses  entering  into  a  service  charge 
en  the  basis  of  past  expenses  is  not  so  much  to  demonstrate  the  exact 
amount  of  the  charge,  but  rather  to  tost  tlie  reasonableness  of  such  a 
charge  as  expediency  and  convenience  may  suggest.  Re  Maiden  &  M.  Gas 
Light  Co.    (Mass.)    545. 

c.  Interurhan  railways. 

Through  and  joint  freight  rates  between  railroad  and  interurban  railway 
company,  see  infra,  62. 

56.  A  new  rate  schedule  of  an  interurban  railway  company  was  made 
P.U.R.1922C. 
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conditional  upon  the  establislunent  of  better  eervioe.     Re  l^acific  Electric 

R.  Co.   (Cal.)    134. 

57.  A  system  of  universal  transfers  from  an  interurban  railway  to  local 
lines  and  vice  versa  was  held  to  be  necessary  to  meet  the  transportation 
needs  of  a  city.     Re  Pacific  Electric  R.  Co.   (Cat.)    134. 

58.  A  60-ride  individual  commutation  ticket  purchaseable  at  any  time, 
having  a  limit  of  40  days  from  date  of  sale,  .was  discontinued  and  in  place 
thereof  an  individual  calendar  month  ticket  was  provided  for,  good  for  one 
round  trip  daily  during  the  month.     Re  Pacific  Electric  R.  Co.   (Cal.)    134. 

59.  Blanket  interurban  rates  granted  to  beach  communities  in  a  develop- 
ment period,  calculated  on  a  minimum  distance  to  the  nearest  beach  point, 
ahould  be  discontinued  as  to  ordinary  traffic  during  week  days.  Re  Pacific 
Electric  R.  Co.    (Cal.)    134. 

60.  City  zone  fares  may  be  applicable  on  an  interurban  railway  com- 
pany's local  cars,  but  where  transportation  is  furnished  on  interurban  cars, 
the  fare,  because  of  the  different  character  of  the  service,  should  be  baaed 
upon  a  mileage  schedule.     Re  Pacific  Electric  R.  Co.   (Cal.)    134. 

d.  Municipal  plant. 

iSl.  A  municipal  electric  plant  earning  a  surplus  above  an  8  per  cent 
return  should  not  be  authorized  to  increase  rates  in  a  neighboring  yillage, 
although  the  cost  of  service  may  be  greater  in  the  village,  if  there  is  no 
evidence  to  indicate  that  such  additional  cost  is  enough  to  justify  an  in- 
crease of  rates.    Re  Kaukauna  (Wis.)  839. 

e.  Railroads. 

Power  of  Congress  to  impose  reasonable  conditions  on  state  use  of  inter- 
state carriers  for  intrastate  commerce,  see  Constitutional  Law,  3. 

Validity  of  order  increasing  intrastate  railroad  rates  to  level  of  interstate 
rates  to  eliminate  discrimination,  see  Discrimination,  6. 

Annotation  on  railroad  rates,  p.  8. 
62.  A  Commission  order  requiring  the  establishment  of  through  and 
joint  freight  rates  between  a  railroad  and  an  interurban  railway  w^as  held 
to  be  unjustified  when  the  evidence  showed  that  there  was  no  demand  for 
intrastate  commercial  shipments  between  the  two  roads;  that  the  territory 
in  question  was  sufficiently  served  by  railroad  facilities;  that  the  interurban 
railway  had  but  few  cars  and  was  not  ready  to  bear  its  part  of  the  burden 
of  freight  business  in  that  part  of  the  state.  Public  Service  Commission 
V.  Lake  Erie  &  W.  R.  Co.   (Ind.  Sup.  Ct.)   34L 

/.  Street  railways. 

Opinion  evidence  as  to  value  of  street  railway  service,  see  supra,  31. 
Universal  transfers  from  interurban  railway  to  local  lines,  see  supra,  67. 
^fileage  rates  or  city  zone  fares  applicable  on  interurban  railway  local  cars, 

see  supra,  60.. 
P.U.R.1922C. 
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Arbitrary  charge  within  city  zone  in  connection  with   interurban   service, 

see  DiSCBIMINATION,  1. 

Necessity  of  street  railway  company  bearing  portion  of  excessive  operating 
costs,  see  Return,  55. 

Annotation  on  uniform  fares  in  single  city,  p.  6. 
Table  showing  the  fares  charged  by  street  railway  companies  in  various 
cities,  p.  867. 

63.  The  rates  of  street  railways  operating  in  competition  in  a  single 
city  should  be  uniform.  Re  Rates  of  Street  Railway  Companies  (D.  C.) 
848. 

g.  Telegraphs, 

64.  Press  service,  a  considerable  portion  of  which  is  handled  at  off  peak 
hours  or  when  telegraph  wires  are  not  in  use  for  commercial  purposes, 
can  very  equitably  be  moved  at  lower  rates  than  commercial  business  al- 
though press  rates  should  not  be  maintained  at  such  a  level  as  would  con- 
stitute an  unreasonable  burden  on  the  balance  of  service.  Re  Western  U. 
Teleg.  Go.   (Or.)   326. 

h.  Telephones. 

Factors  affecting  reasonableness  of  rates  of  telephone  utility  after  consoli- 
dation of  two  competing  companies,  see  supra,  19. 
Reasonableness  of  contract  for  the  division  of  tolls,  see  ApFOirriaNMEMT,  1. 
State-wide  telephone  rates,  see  Return,  71. 

Discussion  of  rate  areas  of  a  telephone  company,  p.  126. 
Discussion  of  primary  rate  areas  of  a  telephone  company,  p.  270. 

65.  A  telephone  company  should  not  be  allowed  to  eliminate  private 
branch  exchange  both  way  trunk  service,  imless  the  company  can  show 
that  the  public  interest  is  better  served  by  such  elimination.  Re  Southern 
California  Teleph.  C^.   (Cal.)   97. 

66.  A  nonsubscriber  residing  in  a  rooming  house  is  entitled  to  the  same 
use  of  the  telephone  in  the  residence  in  which  he  resides  as  the  8ub8cril)er 
therefor,  under  a  rule  which  provides  that  patrons,  their  families,  and 
persons  who  reside  with  them  shall  have  free  use  of  all  lines  or  telephones. 
Re  La  Motte  Co-op.  Teleph.  Co.  (111.)  711. 

67.  A  rule  limiting  telephone  service  to  members  of  a  subscril>er'8  family 
only  was  not  approved,  on  account  of  its  drastic  nature,  and  on  account 
of  difficulty  of  properly  enforcing  a  rule  of  this  kind  without  favor  or  dis- 
crimination.    Re  La  Motte  Co-op.  Teleph.  Co.    (111.)    711. 

68.  Resident  telephone  sub8cril)ers  who  desire  to  economize  should  be 
allowed  limited  service,  while  those  wlio  use  the  service  to  a  greater  extent 
than  the  average  or  demand  special  services  and  facilities  should  pny  nioro, 
either  in  a  larger  flat  rate  or  by  a  message  rate.  Re  Indiana  Bell  Teleph. 
Co.   (Ind.)   348. 

69.  Measured  telephone  service  is  a  step  towards  eliminating  discrim- 
ination between  small  and  large  users,  since  the  cost  of  furnishing  the 
r.U.R.1922C.  69 
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eervice  ehould  be  charged  against  the  subscribers  as  nearly  as  possible  in 
accordance  with  the  cost  of  furnishing  the  service  to  each  subscriber,  the 
principal  cost  of  furnishing  the  service  being  the  handling  of  the  calls.  Re 
Indiana  Bell  Teleph.  Co.    (Ind.)   348. 

70.  Increases  in  toll  rates  were  denied  when  it  appeared  from  protesta 
received  from  the  smaller  cities  of  the  state  that  any  material  increase  in 
toll  rates  would  defeat  its  own  purpose  by  restricting  traffic,  and  it  further 
appearing  that  a  very  large  proportionate  increase  would  be  necessary  to 
effect  any  material  change  in  the  total  revenues  of  the  company.  Re 
Pacific  Teleph.  &  Teleg.  Ck).    (Or.)    248. 

71.  There  should  be  a  small  differential  in  favor  of  telephone  stations 
in  guest  rooms  in  hotels  as  compared  with  those  in  businss  houses  because 
this  part  of  the  services  is  semi-residential  in  character,  but  in  all  other 
respects,  the  rate  ciliould  be  the  same.  Re  Pacific  Teleph.  ft  Tsleg.  Go.  (Or.) 
248. 

72.  Telephone  patrons  on  farmer  lines  are  equally  responsible  with 
every  other  subscriber  for  the  expenses  incurred  in  operating  the  exchange 
with  which  they  are  connected,  and  the  necessity  of  a  greater  plant  invest- 
ment per  circuit  in  farmer  lines  and  the  maintenance  of  the  extra  length 
of  line  must  be  taken  into  consideration.  Re  Pacific  Teleph.  &  Tel%.  Go. 
(Or.)   248. 

i.  Water. 

Discontinuance  of  water  service  to  a  school  when  school  board  refuses  to 
pay  rates  established  by  Commission,  see  Payment,  4. 

Refusal  of  preferential  rate  schedule  for  any  particular  portion  of  territory 
(served  by  water  utility,  see  Retubn,  70. 

iSegregation  of  the  cost  of  water  property  required  to  serve  domestic  and 
industrial  consumers,  see  Return,  72. 

73.  Premises  where  unusual  conditions  of  use  prevail,  such  as  barber 
fhopH,  bake  shops,  drug  stores,  soda  fountains,  etc.,  should  receive  only 
metered  wat^r  service.     Re  Somerville  Water  Co.    (N.  J.)    309. 

74.  The  first  block  of  a  rate  schedule  of  a  water  company  was  changed 
from  a  rate  per  6,000  cubic  feet  to  a  rate  for  the  first  thousand  and  another 
rate  for  the  next  five  thousand  cubic  feet.  Re  Somerville  Water  Co.  (N.  J.) 
309. 

75.  Tlie  schedules  of  a  water  company  were  made  to  include  a  minimum 
charge  based  on  the  size  or  capacity  of  the  meter,  a  higher  minimum  charge 
being  efitablislied  for  large  than  for  small  meters.  Re  Somerville  Water 
Co.   (N.  J.)   309. 

REAL  ESTATE. 

Extensions  into  real  estate  tracts,  see  Service,  9. 

Value  of  real  estate  as  not  subject  to  depreciation,  see  Valuation,  34. 
Land  purchased  by  water  utility  for  sedimentation  basis  as  no  part  of 
rate  base,  see  Valuation,  58. 
P.U.R.1922C. 
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RECORDS. 

ConclnflivenesB  of  findings  by  trial  judge  when  no  statement  of  facts 
has  been  brought  up  with  the  records,  see  Appeal  and  Review,  6. 
Certification  of  facts  on  appeal  to  court,  see  Appeal  aixd  Review,  7. 

RECOUPMENT. 

Refusal  of  rates  to  make  up  deficit  resulting  from  failure  to  obtain 
amount  of  return  estimated  by  Commission,  see  Return,  61. 

Recoupment  of  losses  sustained  in  consequence  of  rate  order,  see 
Rbtdbn,  62. 

Recoupment  of  past  losses  because  of  failure  to  earn  8  per  cent  net 
return,  see  Retdsn,  64. 

REFimD. 

Ordering  natural  gas  company  to  refund  payments  for  service  during 
period  when  service  was  inadequate  as  not  unconstitutional,  see 

CONSTITDTIONAL  LAW,  6. 

Plan  of  refunding  to  customers  all  net  return  over  a  stated  percentage, 
see  Return,  2. 

Bonds  to  reimburse  treasury  for  money  expended  to  retire  other  bonds, 
see  Security  Issues,  7. 

Refusal  of  blanket  authorization  for  issue  of  preferred  stock  to  reim- 
burse treasury  for  future  bond  retirement,  see  Security  Issues,  8. 

Refusal  of  capital  stock  issue  to  retire  short  time  obligations  because 
of  intercorporate  relations,  see  Secubitt  Issues,  10. 

REHEARING. 

Necessity  of  granting  or  denying  rehearing  before  order  is  subject  to 
injunction,  see  Injunction,  2. 

REIBIBURSEMENT. 

Bonds  to  reimburse  treasury  for  money  expended  to  retire  other  bonds, 

see  Security  Issues,  7. 
Payment  to  reimburse  affiliated  corporation  for  discount  incurred  in 

reselling  utility  stock  as  not  chargeable  to  capital,  see  Valuation, 

40. 

REINVESTMEirr. 

Turning  surplus  back  to  stockholders  when  earnings  have  been  rein- 
vested, see  Security  Issues,  9. 

RENEWALS. 

Allowance  for  maintenance  and  renewal  purposes,  see  Return,  28. 

REPAIRS  AND  REPLACEMENTS. 

Allowance  for  maintenance  and  renewal  purposes,  see  Return,  28. 
Amortization  of  cost  of  leakage,  surveying,  and  repair  work  completed 

by  gas  company,  see  Return,  34. 
Charging  current  replacements  to  maintenance  account  as  it  affects 
deduction  of  accrued  depreciation,  see  Valuation,  30. 
P.U.R.1922C. 
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Necessity  of  keeping  supply  of  materials  on  hand  so  that  repaln  mmj 
be  made  without  shutting  down  plant,  see  Valuatiozi,  61. 

BEPARATION. 

Ordering  natural  gas  company  to  refund  payments  for  service  dnringr 
period  when  service  waa  inadequate  as  not  unconstitutional,  866 

Ck)N8TITTJTIONAL   LaW,   6. 

Discussion  of  the  computation  of  amounts  to  be  refunded  by  a  water 
company  because  of  excessive  rates  since  a  former  investigation,  p.  654. 

1.  No  reparation  should  be  made  for  amounts  collected  from  municipal 
fire  hydrants  in  making  reparation  of  a  certain  part  of  gross  revenues  col- 
lected under  excessive  rates,  when  the  fire  hydrant  rates  have  produced 
less  than  10  per  cent  of  the  gross  annual  revenue.  Re  Huntington  Water 
Corp.   (W.  Va.)   636. 

2.  The  authorization  of  an  increased  water  rate  schedule  was  made 
dependent  upon  reparation  for  excessive  past  charges  although,  the  Com- 
mission had  no  jurisdiction  to  compel  reparation.  Re  Huntington  Water 
Corp.  (W.  Va.)  636. 

BEPOBT8. 

Interpretation  of  statute  by  considering  committee  reports  and  ex- 
planatory statements  of  members  in  charge  of  statute,  see  Stat- 
utes, 1. 

BEPBODUCTION  COST. 

Effect  of  lack  of  evidence  as  to  proper  cost  to  reproduce  property,  see 

Valuation,  10. 
As  a  measure  of  value,  see  Valuation,  13,  14,  16-21,  23,  25. 
Ascertainment  of  reproduction*  cost,  see  Valuation,  26,  27. 
Consideration  of  paving  over  mains  and  services  in  a  valuation,  see 

Valuation,  46. 

BE8ERVES. 

Depreciation  funds  and  reserves,  see  Depreciation,  14-16. 
Computation  of  insurance  reserve,  see  Return,  12. 
Lack  of  right  of  distributing  line  sought  to  be  abandoned  to  share  in 
depreciation  reserve,  see  Service,  13. 

RESERVOIRS. 

Reservoir  site  and  pump  no  longer  used  by  water  utility  as  no  part 
of  rate  base,  see  Valuation,  67. 

RESIDENCE. 

Definition  of  residence  for  the  purpose  of  supplying  electric  service, 
see  Service,  17. 

RESIDENCE  TELEPHONES. 

Limited  service  to  residence  telephone  subscribers  who  desire  to  econo- 
mize, see  Rateb,  68. 
P.U.R.19220. 
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RESIDENCE  TELEPHONES— C9n<tnii«<2. 

Difftrential  in  ftiTor  of  telephone  etatioDB  in  guest  rooms  in  hotels,  see 
Raiss,  71. 

BE8  JUDIOATA. 

Oomnussion  power  to  inyestigate  value  of  utility  property  althou^ 
former  valuation  has  been  affirmed  by  courts  see  Valuation,  11. 

R£TUBN« 

/.  In  general,  1,  2. 
II.  Potoers  and  duties  of  Commieeiana,  B,  4* 

III,  Basis  of  return,  S^ll. 

IV.  Consideration  of  operating  expenses,  12-^3 • 

a.  In  general,  12^19. 

&.  Ltegal  and  Commission  expenses,  20,  21. 

c.  Taxes,  22^26. 

d.  Maintenance  and  replacements,  27,  2S* 

e.  Injuries  and  damages,  29. 
/•  Interest,  80. 

g.  Charges  caused  by  franchise,  31,  32. 
h.  Uncollectible  revenue,  33. 
i.  Loss  in  distribution,  34r^6. 
j.  Unusual  expenses,  37*, 
le.  Paym^ents  to  related  companies,  AS— M. 
F.  Meaeonableness  of  return,  44—^7. 

a.  Bight  to  fair  return,  44. 

b.  Factors  to  be  considered  in  determining  reasmuMeness, 

4d-04. 

1.  In  general,  45—^0. 

2.  Attraction  of  capital,  5J'-54. 

3.  Efficiency  of  management,  65,  66, 

4.  Overbuilding,  67,  6S. 

.    6.  Economic  conditions,  69,  OO. 
6,  Past  earnings,  01'-64. 
e/  Reasonableness  of  return  as  a  whole,  05—74. 
d.  Reasonableness  of  specific  amounts,  75—^7.  ^ 

1.  Gas  and  electricity,  76. 

2.  Gas,  76^78, 

3.  Municipal  plant,  79. 

4.  Interurban  railways,  80» 
6.  Street  railways,  SI. 

6.  Telephones,  82,  83. 

7.  Water,  «4-^7. 
Tl.  Confiscation,  88,  89. 

I.  In  general. 

Befnsal  of  supersedeas  on  appeal  from  Commission  order  fixing  gas  rates 
P.U.R.1922a 
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when  application  fails  to  disclose  amount  of  money  aetnally  expended, 
.amount  earned,  and  amount  of  dividends,  see  Rates,  21. 
Turning  surplus  back  to  stockholders  when  dividends  have  been  withheld 

and  earnings  have  been  reinvested,  see  Secubitt  Isbusb,  9. 

Table  showing  gross  revenues  of  a  gas  company  per  1000  cubic  feet  <rf 
gas  produced,  p.  502. 

Discussion  of  the  earnings  from  residuals  produced  in  the  manufacture 
of  gas,  p.  836. 

1.  A  report  of  the  Board  of  Public  Utility  Commissioners  providing 
that  the  net  revenue  of  a  water  company  should  not  exceed  7.8  per  cent 
return  on  the  fair  value  of  the  company's  property  cannot  be  construed  as 
guaranteeing  that  rate  q|  return.  Be  Commonwealth  Water  Co.  (N.  J.) 
48. 

2.  The  plan  of  a  utility  company  to  return  to  customers  all  net  return 
over  a  stated  percentage  was  rejected  on  the  ground  that  it  would  prac- 
tically amount  to  an  agreement  between  the  company  and  the  Commission 
that  the  rates  would  not  be  disturbed  for  a  considerable  period  of  time. 
Re  Commonwealth  Water  Co.  (N.  J.)  48. 

//.  Powers  and  duties  of  Commissions. 

Commission  power  to  fix  rates  at  8  per  cent  on  fair  value  of  )>roperty  and 

based  on  prior  earnings  and  estimated  savings  of  expense,  see  infra,  9. 
Lack  of  Commission  power  to  direct  telephone  company  to  submit  proof  as 

to   reasonableness    of    payments    to   American   Telephone   &   Telegraph 

Company,  see  infra,  16. 
State  Commission  jurisdiction  over  matter  of  depreciation  notwithstanding 

Interstate  Commerce  Commission  rulings,  see  Depbegiation,  1. 
Necessity  of  substantial  evidence  in  record  to  warrant  Conmiission  order 

reducing  rates,  see  Rates,  26. 

3.  A  Commission  must  grant  a  telephone  company  such  relief  as  will 
abate  an  emergency  if  it  is  known  to  exist,  or  avert  it  if  it  is  found  to  be 
impending,  and  the  Commission  has  no  discretion  in  the  matter.  Re  Indiana 
BellTeleph.  Co.  (Ind.)  348. 

4.  An  emergency  calling  for  Commission  investigation  exists  after  the 
unification  of  telephone  companies  when  existing  orders  make  no  provision 
whatever  for  rates  for  automatic  subscribers  to  be  served  after  the  unifica- 
tion is  completed.    Re  Indiana  Bell  Teleph.  Co.  (Ind.)  348. 

in,  Btisis  of  return. 

Right  to  fair  return  upon  reasonable  value  of  property,  see  infra,  44. 
Necessity  of  finding  exact  value  for  rate-making  purposes,  see  infra,  48. 
Valuation  of  additions  and  betterments,  see  Valuation,  1. 
Absence  of  valuation  for  rate-making  purposes  as  not  barring  readjustment 

of  rates,  see  Valuation,  2. 
Right  to  fair  return  upon  reasonable  value  of  property  regardless  of  bonded 

indebtedness,  see  Valuation,  6. 
P.U.R.1922C. 
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For  measures  of  value  generally,  see  Valuation,  12-25. 
Elimination   of   property   operated   in   unremunerativo   local    services,    see 
Valuation,  63. 

5.  A  distinction  must  be  made  between  a  rate  base  on  which  it  has 
been  possible  to  earn  a  fair  return  in  the  past,  under  rates  fair  to  the 
public,  and  a  rate  base  on  which  a  full  fair  return  has  not  been  and  can- 
not at  the  present  time  be  earned  under  such  rates;  and  considering  the 
earning  possibilities  of  telephone  property  which  has  been  unsuccessful 
financially,  it  is  not  possible  to  speak  of  any  but  a  theoretical  rate  base. 
Re  Southern  California  Teleph.  Co.   (Cal.)   97. 

6.  The  return  of  a  public  utility  should  be  based  upon  the  value  of 
the  property  used  and  useful  rather  than  upon  the  amount  of  revenue 
which  would  be  necessary  to  pay  a  dividend  upon  stock  and  fixed  charges 
for  rentals  and  bond  issues  of  subsidiary  companies  \^hich  have  never  been 
investigated  by  the  Commission.    Re  Public  Service  Gas  Co.  (N.  J.)  493. 

7.  That  for  which  a  utility  company  is  entitled  to  just  compensation 
is  the  use  of  its  property  appropriated  to  the  public  benefit,  and  the  value 
of  that  use  is  founded  upon  the  fair  value  of  the  property  so  used  and  not 
upon  the  amount  of  stock  it  has  issued  or  the  debts  it  may  owe.  Peters- 
burg Gas  Co.  V.  Petersburg  (Va.  Sup.  Ct.  App.)  172. 

8.  The  true  basis  for  rate-making  purposes  for  a  public  utility  is  the 
actual  fair  value  of  its  investment  at  the  time  used  and  useful  in  the  busi- 
ness of  furnishing  service  to  the  public.  Bluefield  Waterworks  &  Improv. 
Co.  V.  Public  Service  Commission  (W.  Va.  Sup.  Ct.  App.)  79. 

9.  Fixing  the  rate  of  8  per  cent  on  the  fair  value  of  the  property  em- 
ployed by  a  utility,  and  based  on  prior  earnings  and  estimated  savings  of 
expense,  etc.,  over  previous  years,  after  deducting  therefrom  all  necessary 
und  proper  operating  expenses  and  taxes,  to  continue  for  a  certain  period, 
was  within  the  power  of  the  Public  Service  Commission,  as  a  means  of 
subsequently  determining  what  such  rates  should  afterwards  be  on  the 
subsequent  report  of  the  utility  to  enable  it  to  earn  such  reasonable  rate 
of  income.  Bluefield  Waterworks  &  Improv.  Co.  v.  Public  Service  Com- 
mission  (W.  Va.  Sup.  Ct.  App.)  79. 

10.  A  public  utility  having  a  large  bonded  indebtedness  is  entitled  +o 
earn  as  a  profit  a  reasonable  return  upon  the  full  fair  value  of  the  property 
which  it  owns.  Its  net  earnings  cannot  lawfully  be  measured  by  a  rousou- 
able  return  upon  the  difference  between  the  outstanding  indebtedness  and 
the  full  fair  value  of  the  property,  plus  interest  upon  the  indebtedness. 
Huntington  v.  Public  Service  Commission   (W.  Va.  Sup.  Ct.  App.)   558. 

11.  A  utility  company  is  entitled  to  have  a  fair  return  upon  the  reason- 
able value  of  the  property  used  and  useful  in  rendering  the  service  and  as 
of  the  time  the  service  is  rendered,  and  this  does  not  mean  that  the  reason- 
able value  is  necessarily  the  same  as  the  cost  of  reproduction  new  less 
depreciation  estimated  as  of  the  time  of  the  inquiry  with  additions  made 
for  overheads,  nor  does  it  mean  that  the  reasonable  value  is  necessarily  the 
same  as  the  original  cost  less  depreciation  with  similar  additions,  nor  does 
it  mean  that  cost  of  reproduction  new  less  depreciation  based  on  average 
lirices  for  any  period  of  years  is  necessarily  controlling,  although  all  of 
P.U.R.1922C. 
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these  methods  and  others  may  be  resorted  to  as  aids  in  forming  a  judgment 
as  to  such  reaitonable  value.  Winona  v.  Wisconsin-Minnesota  Light  &  P. 
Co.  (U.  6.  Dist.  Ct.)  461. 

IV.  Coneideratiim  of  operating  expenaea. 

c^  In  gencimtm 

Allowance  of  rates  sufiBcient  to  cover  reasonable  operating  expenses,  includ- 
ing proper  allowance  for  depreciation  and  taxes,  reasonable  compen- 
sation to  affiliated  companies  and  fair  return,  see  infra,  45. 

Reduction  of  operating  expenses  as  justification  for  overbuilt  plant,  see 
infra,  57. 

Return  of  municipal  plant  to  cover  operating  expenses,  depreciation,  and 
annual  retirements  on  the  funded  debt  and  the  interest  charges  thereon, 
see  infra,  70. , 

Apportionment  of  expenses  of  associated  gas  companies,  see  Apfobtion- 
MENT,  3. 

Greater  cost  to  supply  rural  telephone  service,  see  Raiibs,  72. 

Discussion  of  the  salaries  and  wages  paid  by  a  telephone  company,  p. 
258. 

Discussion  of  the  advisability  of  requiring  a  telephone  company  render- 
iiig  good  service  to  install  improved  devices,  p.  267. 

Discussion  of  the  uselessness  of  evidence  of  declining  cost  of  all  com- 
modities in  order  to  prove  that  street  railway  ^penses  are  declining,  p.  292. 

Statement  that  the  cost  of  labor  is  more  than  80  per  cent  of  a  tele- 
phone company's  operating  expense  outside  of  depreciation  and  taxes,  p.  359. 

Discussion  of  the  reasonableness  of  the  salaries  paid  to  officers  of  a 
sewerage  company,  p.  437. 

Table  showing  unit  costs  of  gas  production,  p.  501. 

Discussion  of  the  relation  of  a  gas  manufactured  to  gas  sold,  p.  502. 

Discussion  of  the  cost  of  producing  coal  gas,  p.  835. 

12.  The  charging  of  a  percentage  of  total  operating  revenues  for  the 
purpose  of  creating  a  liability  insurance  reserve  is  not  good  practice, 
since  in  such  a  case  experience  does  not  serve  as  a  guide  for  determining 
the  amount  which  should  be  reserved;  but  in  accounting  for  this  item  it 
must  be  assumed  that  commercial  rates  for  insurance  will  not  be  exceeded. 
Re  Tucson  Gas,  E.  L.  &  P.  Co.  (Ariz.)  658. 

13.  A  sufficient  margin  should  be  allowed  in  adjusting  rates  to  meet 
increases  that  are  likely  to  be  made  in  taxes,  necessary  increases  that  may 
occur  in  amortizing  Commission  expenses,  fixed  charges  on  certain  equip- 
ment, expenditures  made  subsequent  to  the  date  of  investigation,  and  other 
items  none  of  which  are  large  amounts  or  amounts  that  can  be  ascertained, 
but  none  of  which  may  be  omitted.  Re  Tucson  Gas,  E.  L.  &  P.  Go.  (Ariz.) 
658. 

14.  A  telephone  company  should  be  allowed  actual  operating  costs,  unless 
there  is  evidence  that  with  more  efficient  management  and  operation  such 
P.U.R.1922C. 
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costs  can  be  reduced,  notwithstanding  the  fact  that  uiese  costs  are  abnormal. 

Re  Southern  California  Teleph.  Co.  (Cal.)  97. 

16.  The  operating  losses  of  losing  local  services  of  an  interurban  railway 
were  eliminated  in  a  consideration  of  a  fair  return.  Be  Pacific  Electric  R. 
Co.  (Cal.)   134. 

16.  It  is  not  the  province  of  the  Indiana  Commission  to  direct  a  tele* 
phone  company  to  submit  further  proof  as  to  the  reasonableness  of  pay- 
ments to  the  American  Telephone  &  Tel^raph  Company  when  that  item 
of  cost  has  been  disallowed.    Re  Indiana  Bell  Teleph.  Co.  (Ind.)   758. 

16a.  The  cost  of  Christmas  presents  for  employees  of  a  public  utility 
should  not  be  charged  to  operating  expense.  Re  Webb  City  &  Carterville 
Gas  Co.  (Mo.)  608. 

17.  The  production  costs  of  a  gas  company  which  has  entered  judiciously 
into  an  oil  contract  should  be  based  upon  the  contract  price,  although  it 
later  becomes  excessive  because  of  a  falling  market;  and,  when  it  is  im- 
possible to  secure  a  contract  for  future  needs  at  a  lower  price,  a  mere 
opinion  that  within  five  or  six  months  the  company  would  be  able  to  secure 
a  new  contract  at  a  lower  price  is  too  conjectural  for  acceptance.  Re 
Public  Service  Gas  Co.  (N.  J.)  493. 

18.  Consideration  must  be  given  to  the  cost  of  producing  public  utility 
service  as  compared  to  other  utilities  operating  under  similar  conditions, 
although  each  case  must  be  decided  separately  and  upon  its  own  merits. 
Be  DakoU  Utilities  Co.   (N.  D.)   805. 

19.  It  is  fair  to  assume  that  a  business  whose  operating  cost  compares 
favorably  with  others  of  like  nature  is  properly  conducted,  in  the  absence 
of  evidence  that  all  businesses  of  the  same  nature  are  mismanaged.  Chicago 
R.  Co.  v.  Illinois  Commerce  Commission  (U.  S.  Dist.  Ct.)  282. 

b.  Legal  and  Comtniaai&n  expenses. 

Margin  in  operating  expenses  to  meet  increases  in  taxes,  Commission  ex* 
penses,  see  Bupra,  13. 

20.  The  expenses  in  connection  with  the  investigation  of  water  rates 
were  amortized  throughout  a  period  of  seven  years.  Re  Commonwealth 
Water  Co.  (N.  J.)  48. 

21.  Cost  of  litigation  should  not  be  included  among  the  items  going  to 
make  up  the  rate  for  gas  .sold,  but  each  party  should  pay  one  half  of  a 
Master's  fee  and  of  the  court  costs,  other  expenses  and  disbursements  to  be 
borne  by  the  party  incurring  the  same.  Winona  v.  Wisconsin-Minnesota 
Light  &  P.  Co.  (U.  S.  Dist.  Ct.)  461. 

o.  Taxes, 

Margin  in  operating  expenses  to  meet  increases  in  taxes,  see  supra,  13. 
Tax  imposed  upon  profits  as  a  factor  affecting  reasonableness  of   return, 
see  infra,  49.  ^ 

22.  Federal  income  tax  is  not  an  operating  expense  but  a  deduction  from 
gross  income.    Re  Tucson  Gas,  E.  L.  &  P.  Co.  (Ariz.)  658. 
P.U.R.1922C. 
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23,  24.  Federal  income  taxes  should  be  excluded  from  the  operating 
expense  of  a  street  railway.  Re  Rates  of  Street  Railway  Companies  ( D.  C. ) 
848. 

25.  An  allowance  for  estimated  taxes  should  be  included  in  the  operating 
expenses  of  a  municipal  plant  supplying  service  to  a  village,  in  order  to 
determine  the  true  cost  of  service  for  which  consumers  should  pay.  Re 
Kaukauna  (Wis.)  839. 

26.  Federal  income  tax  is  not  a  proper  charge  to  operating  expenses. 
Georgia  R.  &  Power  Co.  v.  Railroad  Commission  (U.  S.  Dist.  Ct.)  744. 

d.  Maintenance  and  replacements. 

Charging  current  replacements  to  maintenance  account  as  it  affects  deduction 
of  accrued  depreciation,  see  Valuation,  30. 

27.  A  public  utility  company  should  not  be  allowed  as  an  operating  ex- 
pense amounts  credited  to  a  fund  for  depreciation  of  automobiles  when 
the  general .  depreciation  reserve  uses  as  a  basis  for  calculation  a  figure 
whicli  includes  the  investment  in  automobiles.  Re  Tucson  Gas,  £.  L.  ft 
P.  Co.  (Ariz.)  658. 

28.  A  street  railway  system  was  allowed  16  per  cent  of  gross  revenue 
for  maintenance  and  renewal  purposes,  it  being  expected  that  interest  earned 
on  the  renewal  fund  would  be  added  to  the  fund.  Re  Thompson  (111.) 
685. 

e.  Injuries  and  damages. 

Dismissal  of  question  of  reserve  for  injuries  and  damages  on  street  railway 
system  when  first  presented  on  appeal,  see  Appeal  akd  Review,  9. 

29.  A  fund  to  meet  injuries  and  damages  on  a  street  railway  system 
should  be  accumulated  according  ,to  the  ordinary  practice  with  street 
railway  companies  rather  than  on  the  theory  of  an  insurance  company's 
leserve  against  losses.    Re  Thompson   (111.)  685. 

/.  Interest. 

30.  Interest  is  not  an  operating  expense  and  no  allowance  should  be 
made  in  a  rate  proceeding  to  take  care  of  excessive  interest  on  capital 
secured  for  additions  to  plant.    Re  Huntington  Water  Corp.   (W.  Va.)  630. 

g.  Charges  catised  hy  franchise, 

I 
Discussion  of  interurban  railway  expenditures  growing  out  of  franchise 

conditions,  p.  162. 

Discussion  of  payments  by  a  street  railway  company  for  paving  and 

street  cleaning,  p.  292. 

31.  A  franchise  obligation  requiring  a  street  railway  company  to  pay 
certain  portions  of  the  cost  of  sweeping,  cleaning,  and  sprinkling  streets 
is  not  binding  upon  the  Illinois  Commission  in  the  fixing  of  rates  of  fare 
P.U.R.1922C 
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iind  is  not  a  proper  charge  to  operating  expenses.     Ke  Thompson    (111.) 

085. 

32.  Compensation  paid  by  a  street  railway  company  to  a  city  under 
an  ordinance  for  use  of  the  streets  is  a  proper  charge  t6  operating  expenses 
as  an  expense  to  be  paid  before  dividends  or  interest  on  the  invested  capital 
can  be  estimated.  Chicago  R.  Co.  y.  Illinois  Commerce  Commission  (U.  S. 
Dist.  Ct.)  282. 

h.  Uncollectible  revenue, 

33.  A  telephone  company  was  allowed,  as  an  operating  expense,  one  half 
of  one  per  cent  of  the  estimated  gross  revenue  for  uncollectible  revenue.  Re 
Southern  California  Teleph.  Co.  (Cal.)  97. 

i,  JJoss  in  diatribuUonm 

34.  The  cost  of  leakage,  surveying,  and  repair  work  completed  by  a  gas 
company  was  amortized  over  a  10-year  period  where  the  leakage  which 
caused  this  expenditure  had  been  gradually  accruing  over  a  period  of  15  or 
16  years.    Re  Webb  City  &  Carterville  Gas  Co.  (Mo.)  608. 

35.  Coal  consumption  by  an  electric  utility  amounting  to  18  pounds 
for  kilowatt  generated,  and  23  pounds  per  kilowatt  sold,  there  being  a 
distribution  loss  in  excess  of  20  per  cent,  was  held  to  be  much  in  excses 
of  what  should  be  necessary  in  an  efficiently  operated  plant.  Re  Dakota 
Utilities  Co.  (N.  D.)  805. 

36.  The  operating  expenses  of  a  gas  company  were  estimated  upon  the 
assumption  that  the  utility's  losses  would  be  not  more  than  10  per  cent, 
it  appearing  that  the  company  operated  30  miles  of  high  pressure  mains.  Re 
Wisconsin  Gas  &  E.  Co.   (Wis.)   829. 

j.  Vnuaual  expenses* 

37.  Extraordinary  and  temporary  expenses  should  not  be  changed  against 
a  short  period  but  should  be  amortized,  especially  if  such  extra  costs  result 
in  permanent  benefit  to  the  utility.     Re  Pacific  Electric  R.  Co.   (Cal.)   134. 

fc.  Payments  to  related  companies,  ^ 

Lack  of  Commission  power  to  direct  teleplione  company  to  submit  proof  as 
to  reasonableness  of  payments  to  American  Telephone  &  Telegraph 
Company,  see  supra,  16. 

Discussion  of  payments  by  a  telephone  company  to  the  Western  Electric 
Company  for  materials  and  equipment,  p.  361. 

38.  Compensation  to  a  parent  company  for  the  supervision  it  exercises 
over  the  operations  of  a  subsidiary  must  be  supported  not  with  generalities, 
but  exclusively  in  terms  of  the  cost  to  the  parent  company,  or  the  value 
to  the  subsidiary,  of  actual  services  rendered.  Re  Tucson  Gas,  E.  L.  k  P. 
Co.   (Ariz.)  658. 

39.  A  telephone  utility  was  allowed  a  lump  sum,  as  an  operating  ex* 
P.U.R.1922C. 
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pense,  deemed  to  be  the  reasonable  value  of  senrioes  rendered  by  the 
American  Telephone  and  Telegraph  Company  instead  of  an  amount  cal- 
culated on  a  gross  earning  basis.  Re  Southern  California  Teleph.  Co.  (CaL) 
97. 

40  The  rental  value  of  sets  of  telephone  instruments  rented  to  a  legal 
company  by  the  American  Telephone  &  Telegraph  Company  is  at  least 
$1.08  per  set  per  year  and  an  allowance  of  that  amount  as  an  operating 
expense  is  reasonable  in  place  of  the  4i  per  cent  of  gross  revenue  provided 
tor  in  the  licensee  contract.    Re  Indiana  Bell  Teleph.  Co.  (Ind.)  348. 

41.  The  fact  that  the  American  Telephone  &  Telegraph  Company,  which 
owns  practically  three-fourths  of  the  stock  of  a  telephone  company  in  the 
state  of  Oregon,  might  be  permitted  to  earn  excessive  profit  throughout 
the  country,  is  of  no  relevancy  in  a  proceeding  involving  the  reasonable 
charges  and  earnings  in  the  state  of  Oregon  when  the  parent  company  is 
iiUowed  nothing  except  for  services  rendered  within  the  state.  Re  Pacific 
Teleph.  &  Teleg.  Co.  (Or.)  248. 

42.  A  payment  by  a  state  telephone  company  to  the  American  Telephone 
&  Telegraph  Company  amounting  to  55  cents  per  station  per  year  for  the 
services  rendered  by  the  latter  company,  being  about  one  per  cent  of  the  grosa 
revenue,  is  properly  included  in  operating  expenses.  Re  Pacific  Teleph.  & 
Tele^.  Co.  (Or.)  248. 

43.  The  contract  for  supplies  furnished  by  the  Western  Electric  Com- 
pany to  a  state  telephone  company  was  held  to  be  of  direct -advantage  to 
the  patrons  of  the  operating  company.  Re  Pacific  Teleph.  &  Teleg.  Co.  (Or.) 
248. 

f.  Reasonableness  of  return. 

a.  Bight  to  fair  return. 

Right  to  earn  operating  expense,  taxes,  and  fair  return  upon  investment 

besides  depreciation  reserve,  see  Rates,  23. 
Extensions  into  real  estate  tracts,  see  Service,  9. 

Statement  that  the  duty  of  a  public  utility  to  render  service  does  not 
impose  the  duty  to  render  such  service  gratuitously,  p.  796. 

44.  In  order  that  it  may  receive  just  compensation  for  the  use  of  the 
property  which  it  has  devoted  to  the  service  of  the  public,  a  utility  is 
entitled  to  demand  and  receive  a  fair  return  upon  the  reasonable  value  of 
property  at  the  time  it  is  being  used  by  and  for  the  public.  Huntington 
V.  Public  Service  Commission   (W.  Va.  Sup.  Ct.  App.)   558. 

b.  Factors  to  be  considered  in  determining  reasonableness. 

1,  In  general. 

Value  and  cost  of  service  as  affecting  reasonableness  of  rates,  see  Ratbs, 
27-31. 

45.  A  telephone  tttilHy  was  allowed  rates  sufficient  to  cover  reasonable 
P.U.R.1922C. 
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operating  expenses,  including  a  proper  allowance  for  depreciation  and  taxes, 
reasonable  compensation  to  affiliated  companies  for  service  rendered  or  value 
received  and,  in  addition,  a  reasonable  fair  return,  having  in  mind  the 
essential  conditions  surrounding  the  utility.  Re  Southern  California  Teleph. 
Ck).  (Cal.)  07. 

46.  Rates,  fixed  by  a  (Commission  order,  increasing  utility  profits  from 
a  trifle  over  4  per  cent  to  6.83  per  cent  on  the  fair  value  of  the  property 
should  not  be  set  aside  by  a  court  as  unreasonable.  State  ex  rel.  Harrison- 
ville  V.  Public  Service  Commission   (Mo.  Sup.  Ct.)   224. 

47.  A  sewerage  company  engaged  in  business  in  a  mining  camp,  the 
life  of  which  is  uncertain  cannot  expect  to  be  entirely  secured  against  loss 
by  being  allowed  to  charge  extraordinarily  high  rates  when  everyone  else 
engaged  in  business  there fn  must  accept  such  prices  as  he  can  get  for  what 
he  has  to  sell.     Re  Tonopah  Sewer  &  Drainage  Co.   (Nev.)   434. 

48.  It  is  not  necessary  to  find  an  exa^t  value  for  rate-making  purposes 
in  order  to  determine  reasonableness  of  return  when  no  return  upon  the 
property  is  being  realized.    Re  Morgan  Electric  Light  &  P.  Co.  (Utah)  331. 

41).  The  fact  that  a  tax  is  imposed  upon  the  proflts  of  a  gas  company 
bhould  be  taken  into  consideration  in  fixing  the  percentage  of  return  it  is 
to  receive  on  its  investment.  Petersburg  Gas  Co.  v.  Petersburg  (Va.  Sup. 
Ct.  A  pp.)  172. 

50.  A  rate,  which  a  utility  is  authorized  to  charge  must  not  be  so  low 
us  to  be  confiscatory,  nor  so  high  as  to  exceed  the  value  of  the  service  to 
the  consumer.  A  just  and  reasonable  rate  must  fall  somewhere  between 
these  two  extremes.  Huntington  v.  Public  Service  Commission  (W.  Va. 
iSup.  Ct.  App.)  558. 

2.  Attraction  of  capital. 

Discussion  of  the  necessity  of  granting  a  fair  return  in  order  to  attract 
capital,  p.  281. 

51.  A  telephone  company  must  earn  a  return  sufficient  to  attract  capital, 
either  by  an  adjustment  of  rates,  or  by  greater  economy  of  operation,  or 
both.    Re  Indiana  Bell  Teleph.  Co.  (Ind.)  348. 

52.  A  public  utility  must  be  allowed  a  return  suifficient  to  enable  it  to 
secure  funds  required  to  carry  out  necessary  construction  work.  Re  Mon- 
mouth County  Water  Co.  (N.  J.)  506. 

63.  The  rate  of  return  allowed  a  public  utility  should  be  fair  and  just 
to  the  company  and  such  as  will  make  its  securities  attractive  to  investors 
when  the  company  is  prudently  and  carefully  operated.  Petersburg  Gas 
Co.  V.  Petersburg  (Va.  Sup.  Ct.  App.)  172. 

54.  In  determining  the  value  of  the  property  of  a  public  utility  so  em- 
ployed in  the  public  service  and  the  rate  it  should  be  allowed  to  earn, 
however,  each  case  must  depend  upon  and  be  controlled  by  its  own  peculiar 
facts,  and  the  court  will  not  interfere  with  the  order  of  the  Public  Service 
Commission  unless  the  rate  allowed  is  unreasonably  low  or  unreasonably 
high.  Bluefield  Waterworks  &  Improv.  Co.  v.  Public  Service  Commission 
»W.  Va.  Sup.  Ct.  App.) -79. 
P.U.R.1922C. 
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8.  Efficiency  of  management. 

Low  return  on  account  of  poor  service,  mismanagement,  and  increased  operat- 
ing expenses,  see  infra,  83. 

55.  Not  all  excessive  operating  costs  should  be  reflected  in  the  fares  of 
a  street  railway  company  but  a  certain  portion  thereof  should  be  home 
by  the  company  itself.    Re  Thompson  (111.)  686. 

56.  An  electric  utility  was  allowed  only  6  per  cent  return  on  the  ground 
that  it  was  uneoonomlcally  operated.    Re  Dakota  Utilities  Go.  (N.  D.)  805. 

4.  Overbuilding. 

Property  not  used  or  useful  in  a  valuation  proceeding,  see  Valuation,  52-58. 

57.  Due  allowance  should  be  made  for  the  fact  that  a  new  gas  plant, 
although  largely  overbuilt,  may  be  operated  on  a  one  shift  per  day  basis 
as  against  a  three  shift  per  day  basis  in  the  old  plant,  thus  enabling  opera- 
tion at  a  reduced  cost.    Re  Pacific  Power  &  Light  Co.  (Or.)  624. 

58.  A  public  utility  company  should  not  be  allowed  to  receive  a  fair 
return  upon  an  investment  in  a  plant  largely  overbuilt  for  present  needs, 
biit  it  should  be  allowed  such  a  rate  as  will  enable  it  to  continue  its  businesa 
and  operations  at  a  profit  in  order  to  give  just  and  adequate  service  on  a 
fair  used  and  useful  value  basis.    Re  Pacific  Power  &  Light  Go.  (Or.)  624. 

5.  Economic  conditions. 

Discussion  of  the  declining  costs  of  labor  and  materials  and  a  lower 
interest  rate  as  reasons  for  reducing  gas  rates,  p.  552. 

59.  There  are  important  differences  between  public  utility  and  private 
business  which  make  it  improper  to  require  a  public  utility  to  forego  all 
earnings  on  the  investment  at  a  time  when  other  business  is  slack  and 
Buffering  loss.    Re  Indiana  Bell  Teleph.  Go.  (Ind.)   348. 

60.  Public  utilities,  which  are  deprived  of  the  opportunity  to  share  in 
the  fruits  of  prosperity,  should  not  be  expected  to  bear  the  full  burden  of 
adversity,  but  should  be  permitted  to  earn  a  moderate  return  even  in  times 
of  depression  provided  that  the  rates  are  not  in  excess  of  the  value  of 
the  service  or  greater  than  the  ability  of  the  patron  to  pay.  Be  Pacific 
Teleph.  &  Teleg.  Go.  (Or.)  248. 

0.  Past  earnings. 

Lack  of  return  to  meet  depreciation  as  it  affects  deduction  from  rate  base, 

see  Valuation,  33. 
Book  cost  undepreciated  when  plant  has   been   efficiently   maintained  and 

capital  has  not  been  returned  to  storklioldcrs,  see  Valuation,  35. 
Deficits  below  assumed  fair  rate  of  return  as  a  charge  against  capital,  see 

Vai.uation,  48. 
Allowance  for  going  value  or  appreciation  of  property  when  return  has  not 

been  earned  in  the  past,  see  Valuation,  65. 
P.U.R.1922C. 
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61.  A  public  utility  should  not  be  allowed  higher  rates  to  make  up  a 
deficit  resulting  from  a  failure  to  obtain  the  amoimt  of  return  estimated 
by  the  Utility  Board,  since  all  that  a  board  can  be  expected  to  do  is  to 
fix  what  is  a  fair  rate  under  existing  conditions  and  it  cannot  be  held  as  a 
guarantor  of  the  rate  nor  stable  conditions  in  the  business.  Re  Com- 
monwealth Water  Co.  (N.  J.)  48. 

.62.  A  gas  company  should  not  be  allowed  to  recoup  losses  sustained 
prior  to  its  application  for  an  increase  of  rates,  but,  if  upon  further  in- 
vestigation it  is  ascertained  that  a  loss  has  been  sustained  since  that  date 
in  consequence  of  a  rate  fixed  by  the  Commission,  such  loss  should  be 
amortized  and  spread  over  such  a  term  of  years  as  will  be  fair  to  the 
gas  company  and  not  too  burdensome  to  the  consumers.  Petersburg  Gas 
Co.  V.  Petersburg  (Va.  Sup.  Ct.  App.)   172. 

63.  Street  railway  companies  cannot  be  required  to  operate  at  a  loss 
because  of  large  dividends  in  the  past,  on  the  theory  that  earnings  under 
a  franchise  should  be  considered  as  a  whole  during  the  years  of  its  operation. 
Chicago  R.  Co.  v.  Illinois  Commerce  Commission   (U.  S.  Dist.  Ct.)    282. 

64.  A  public  utility  should  not  be  allowed  to  recoup  because  of  the 
failure  to  earn  an  8  per  cent  net  return  on  its  property,  by  capitalizing 
losses  or  amortizing  them  under  future  rates,  whether  the  rates  were  estab- 
lished by  the  company,  or  by  order  of  a  Commission.  Georgia  R.  &  Power 
Co.  V.  Railroad  Commission   (U.  S.  Dist.  Ct.)  744. 

o.  Beasonahleneas  of  return  as  a  tohole. 

Commission  power  to  divide  cities  and  towns  served  by  electric  system 
into  groups  for  rate-making  purposes,  see  Rates,  6. 

Power  of  Interstate  Commerce  Commission  to  raise  intrastate  rates  to 
enable  railroads  to  earn  a  fair  return  on  the  aggregate  value  of  rail- 
road property,  see  Discrimination,  7,  8. 

Consideration  of  business  as  a  whole  to  determine  whether  extensions  should 
be  ordered,  see  Service,  9a. 

Consideration  of  segregated  portions  of  business  to  determine  whether 
service  should  be  discontinued,  see  Service,  11. 

65.  The  gas  and  electric  departments  of  a  combined  utility  may  be  con- 
solidated for  the  purpose  of  fixing  return  when  it  appears  that  there  is 
no  way  to  make  the  gas  department  earn  its  full  return.  Re  Tucson  Gas, 
E.  L.  &P.  Co.  (Ariz.)  658. 

66.  A  segregation  of  natural  gas  costs  may  be  justified  where  a  utility 
serves  two  communities  under  different  conditions  of  cost  of  investment 
and  service,  the  city  located  nearest  to  the  oil  fields  from  which  gas  is 
obtained  being  entitled  to  some  benefit  on  that  account.  Re  Santa  Maria 
Gas  Co.    (Cal.)   22. 

67.  Asi^ociated  gas  companies  should  not  be  treated  as  a  unit  in  fixing 
rates  when  the  property  of  each  one  is  not  used  and  useful  in  rendering 
service  in  the  territory  served  by  the  others.  Re  Webb  City  &  Carter vi He 
Gas  Co.  (Mo.)  608. 

68.  Uniform  rates  for  all  towns  served  by  an  integral  water  system  not 
P.U.R.1922C. 
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f^gregable  into  units  phyfiically  are  preferable  to  lower  rates  for  tlie  town 
most  favorably  located  with  respect  to  cost  of  service,  and  the  application 
of  such  uniform  rates  is  not  unduly  preferential  or  unduly  discriminatory 
in  favor  of  or  against  any  municipality.  Re  Commonwealth  Water  Go. 
(N.  J.)  48. 

60.  Counties  comprising  a  division  in  which,  on  account  of  the  existence 
of  a  favorable  contract  for  the  purchase  of  gas  from  a  coke  company,  the 
cost  of  production  is  somewhat  less  than  in  other  divisions  of  the  utility *8 
system,  sliould  not  on  that  account  be  segregated  for  the  purpose  of  fixing 
rates  wlien  there  has  been  no  valuation  or  segregation  of  properties  in  all 
divisions,  since  it  would  be  unfair  to  allocate  to  this  division  the  entire 
benefit  of  the  favorable  contract,  it  further  appearing  that  the  divisional 
boundaries  are  but  a  few  hundred  feet  apart  and  that  differences  in  divisional 
rates  would  fall  as  often  as  two  divisions  might  be  connected  together.  Re 
Public  Service  Gas  Co.  (N.  J.)  493. 

70.  Claims  by  the  representatives  of  one  municipality  served  by  a  water 
system  that  the  proportion  of  the  company's  revenue  derived  from  the 
customers  of  that  section  were  considerably  in  excess  of  the  proportionate 
value  of  its  property  in  that  territory,  were  dismissed,  the  Commission 
holding  that  no  preferential  schedule  of  rates  should  be  fixed  or  determined 
for  any  particular  portion  of  the  territory  as  against  the  balance  of  the 
territory  at  that  time.    Re  Monmouth  County  Water  Co.   (N.  J.)   506. 

71.  The  state  should  be  treated  as  a  unit  for  the  purpose  of  fixing  tele- 
phone rates.    Re  Pacific  Teleph.  A  Teleg.  Co.   (Or.)   248. 

72.  It  is  not  feasible  to  segregate  the  cost  of  water  property  required 
to  serve  domestic  and  industrial  consumers  for  the  purpose  of  fixing  rates 
ul though  large  additions  to  property  have  been  made  in  order  to  provide 
facilities  for  meeting  largely  increased  demands  of  industrial  consumers, 
l.atrobe  v.  Latrobe  Water  Co.  (Pa.)  821. 

73.  Electric  consumers  of  a  municipal  plant  should  not  be  required  to 
tarry  the  burden  of  the  water  department  when  it  appears  that  the  electric 
department  earns  a  fair  return  while  the  water  department  operates  at  a 
loss.    Re  Kaukauna  (Wis.)  839. 

74.  The  return  that  the  railroads  are  entitled  to  earn  under  the  Federal 
Transportation  Act  of  1920  is  to  be  calculated  on  the  aggregate  value  of 
the  railway  property  as  a  whole  and  not  merely  upon  that  part  segregated 
for  use  in  interstate  commerce.  Wisconsin  Railroad  Commission  v.  Chicago 
B.  &  Q.  R.  Co.   (U.  S.  Sup.  a.)  200.' 

d.  Reaftonahleness  of  specific  amounts. 

Reduced  return  because  of  uneconomical  operation,  see  supra,  56. 

Discussion  of  rates  necessary  to  provide  a  return  of  8  per  cent  upon 
the  fair  value  of  natural  gas  property  and  for  depreciation,  depletion,  and 
amortization,  p.  340. 

jf.  Oaa  and  electricity. 

75.  A  return  of  9  per  cent  of  the  value  of  a  gas  and  electric  plant  found 
P.U,R.1922C. 
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for  rate-making  purpoeet  may  be  accepted  as  a  measure  of  reasonableness 

of  net  operating  reyennes  without  prejudicing  rates  on  the  one  hand  and 

without  discouraging  enterprise  or  placing  restrictions  in  the  matter   of 

securing  new  capital  on  the  other.    Re  Tucson  Gas,  £.  L.  ft  P.  Co.  (Ariz.) 

C58. 

2,  Ga9, 

76.  A  gas  company  was  allowed  an  annual  return  of  8  per  cent.  Re  Webb 
City  &  Carterville  Gas  Co.  (Mo.)  608. 

77.  The  return  of  a  gas  company  was  calculated  at  8'  per  cent.  Re  Wis- 
consin Gas  ft  E.  Co.  (Wis.)  820. 

78.  A  return  of  8  per  cent  upon  the  rate  base  of  a  gas  utility  was  held 
to  be  justified.  Winona  v.  Wisconsin-Minnesota  Light  ft  P.  Co.  (U.  S.  Dist. 
Ct.)  461. 

8>  Municipal  plant, 

79.  A  municipal  water  plant  should  earn  at  least  enough  to  pay  its 
operating  expenses,  depreciation,  and  annual  retirements  on  the  funded 
debt  and  the  interest  charges  thereon,  provided  the  annual  retirements  and 
interest  charges  do  not  exceed  what  ordinarily  would  be  considered  a  fair 
return  on  a  reasonable  value  of  the  plant  if  operated  as  a  private  concern. 
Re  Connersville  (Ind.)  482. 

4,  Interurhan  railuMya, 

80.  A  return  of  approximately  6  per  cent  on  the  rate  base  of  an  inter- 
urban  railway  was  held  to  be  reasonable.  Re  Pacific  Electric  R.  Co.  (Cal.) 
134. 

5.  Street  railways, 

81.  A  street  railway  company  was  allowed  only  6  per  cent  return  on 
its  temporary  rate-making  value  when  it  appeared  that  operating  expenses 
were  excessive  and  that  interest  rates  were  decreasing.  Re  Thompson  (111.) 
((85. 

6,  Telephones. 

82.  A  telephone  company  was  allowed  rates  estimated  to  yield  a  return 
of  6  per  cent  on  the  rate  base.  Re  Southern  California  Telephone  Co. 
(Cal.)  97. 

83.  Although  a  telephone  company  was  held  to  be  entitled  to  a  return 
of  7  per  cent,  it  was  granted  rates  producing  a  return  not  to  exceed  2.9 
per  cent  on  account  of  poor  service,  mismanagement,  increased  operating 
expenses  resulting  from  unification  of  systems,  and  other  factors.  Re 
Indiana  Bell  Teleph.  Co.  (Ind.)  348.  ^ 
P.U.R.1922C.                                          60 
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7.  Wateft.      _ 

Provision  that  net  return  should  not  exceed  7.8  per  cent  on  the  fair  yalne 

as  not  guaranteeing  that  rate  of  return,  see  supra,  1. 
Commission  power  to  fix  rates  at  8  per  cent  on  fair  value  of  property  and 

based  on  prior  earnings  and  estimated  savings  of  expense,  see  snpra^  9. 

84.  A  water  utility  was  allowed  rates  estimated  to  yield  a  return  of 
ever  7  per  cent.    Re  Commonwealth  Water  Co.  (N.  J.)  48. 

85.  A  water  utility  was  allowed  a  return  slightly  in  excess  of  7  per 
cent,  it  being  held  that  there  was  more  uniformity  of  demand  for  service 
and  less  hazard  in  the  case  of  water  companies  than  in  that  of  some  other 
public  utility.    Re  Somerville  Water  Co.  (N.  J.)  309. 

86.  A  water  utility  was  allowed  rates  calculated  to  produce  a  return 
not  exceeding  7  per  cent  per  annum.  Latrobe  v.  Latrobe  Water  Co.  (Pa.) 
821. 

87.  In  the  ascertainment  of  a  reasonable  and  fair  return  upon  capital 
used  by  a  corporation  engaged  exclusively  in  the  business  of  supplying 
water  to  a  city  and  its  inhabitants,  whose  stock  and  bonds  represent  money 
actually  employed  in  the  business,  the  amount  of  interest  annually  paid  on 
its  indebtedness  and  the  dividends  it  pays  or  can  pay  upon  its  stock  are 
material  and  forceful  elements  to  be  considered,  and  it  is  not  entitled 
arbitrarily  to  rates  that  will  produce  sufficient  net  income  to  provide,  after 
payment  of  all  taxes,  for  2  per  cent  for  depreciation  and  7  per  cent  as  a 
return  to  it,  calculated  upon  the  estimated  value  of  all  its  property,  it 
appearing  that  more  than  two-thirds  of  the  money  used  in  its  business  is 
borrowed  at  the  rates  of  5  per  cent  and  6  per  cent.  Huntington  v.  Public 
Service  Commission  (W.  Va.  Sup.  Ct.  App.)   558. 

VI,  Confiscation. 

Just  and  reasonable  rate  as  not  too  low  to  be  confiscatory  nor  so  high  as 

to  exceed  value  of  service,  see  supra,  50. 
Forcing  public  utility  to  adopt  new  methods  of  doing  business  by  reducing 

rates  below  cost  of  service,  see  Constitutional  Law,  1. 
Necessity  of  showing  that  franchise  rates  are  confiscatory  in  order  to  secure 

a  change  by  Commission,  see  Rates,  14. 
Abandonment  of  remote  distributing  line  operated  at  a  loss,  see  Service.  12. 
Refusal  of  approval  of  abandonment  of  service  operated  at  a  loss  when  rates 

have  not  been  passed  upon,  see  Service,  14. 
Justification  for  closing  railroad  station  without  Commission  authority,  see 

Service,  19. 

88.- Rates  of  an  electric  company  must  be  increased  sufficiently  to  keep 
the  property  which  is  devoted  to  public  service  from  confiscation.  Re 
Morgan  Electric  Light  &  P.   Co.    (Utalj)    331. 

89.  Deprivation  of  the  right  to  earn  a  reasonable  return  upon  the  full 
fair  value  of  its  property  amounts  to  a  confiscation  thereof  pro  tanto.    Hunt- 
ington V.  Public  Service  Commission  (W.  Va.  Sup.  Ct.  App.)   658. 
P.U.R.1922a 
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REVIEW. 

See  Appeal  and  Review. 

REVOCATION. 

Reyocation  of  authority  to  make  extensiont  unless  operation  begun 
within  definite  period,  see  Sektice,  7. 

RULES  AND  REGUllATIONS. 

Rules  and  regulations  governing  payment,  see  Payment. 

Power  of  Commission  with  respect  to  construction  of  rate  schedules,  see 
Rates,  5. 

Necessity  of  motor  carriers  operating  prior  to  May  1,  1917,  filing  operat- 
ing schedules  and  tariffs  although  not  required  to  obtain  certificate, 
see  Rates,  41. 

Right  of  nonsubscriber  residing  in  rooming  house  to  use  of  telephone, 
see  Ratiss,  66,  67. 

Definition  of  residence  for  the  purpose  of  supplying  electric  service, 
see  Sekvice,  17. 

BYXRAIi  ELECTRIC  LIKES. 

Conforming  with  standards  of  quality,  pressure,  voltage,  and  other 
service  conditions  in  order  to  minimize  high  lamp  maintenance,  see 
Service,  18. 

RURAL  TELEPHONES. 

Greater  cost  to  supply  rural  telephone  service,  see  Rates,  72. 

SAFETT. 

Safety  of  one-man  cars,  see  Sebyiob,  20,  21. 

SALARIES  AND  WAGES. 

Turning  surplus  back  to  stockholders  when  salaries  have  heen  reason 
able,  see  Sdouritt  Issues,  0. 

SALE. 

See  CoNsoLioATiON,  Meboeb,  and  Sale. 

SCHEBULES. 

Rate  schedules  filed  with  Board  and  set  aside  by  such  Board  as  legal 
when  Commission  order  is  set  aside  by  court,  see  Rates,  1. 

Power  of  Commission  with  respect  to  construction  of  rate  schedules,  see 
Rat^,  5. 

Uniformity  in  telegraph  rate  schedules  as  justification  for  advance  in 
rates,  see  Rates,  22. 

Increasing  rates  fixed  by  franchises  by  filing  schedule,  see  Rates,  40. 

Rates  schedules,  see  Rates,  41-45. 

SCHOOL  CHILDREN. 

Power  of  street  railway  company  to  issue  reduced  rate  transportation 
to  school  children  without  Commission  authorization,  see  Rates,  4. 
P.UJl,1922C. 
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SCHOOLS. 

Free  service  to  schools  as  discriminatoTy,  see  DttCBZicnfATiON,  3,  4. 

Discontinuance  of  water  service  to  a  school  when  school  board  refuses 
to  pay  rates  established  by  Commission,  see  PATiCBNT,  4. 

Commission  power  to  fix  reasonable  rates  notwithstanding  the  pro- 
visions of  an  ordinance  requiring  free  service  to  sehoola,  see  Rates, 
11. 

8EC1TBITT  ISSUES. 

1.  In  general,  1,  2. 
JI.  Powers  of  CommisMone,  9^6. 
IJI.  Purpose,  7—10. 
IV.  Interest,  11. 

I.  In  general. 

Forbidding  electric  utility  acquiring  property  to  undertake  to  retire  worth- 
less stock,  see  Consolidation,  Meeger,  and  Sale,  2. 

Permitting  owners  of  eertablished  motor  bu^  line  to  Incorporate  and  issue 
capital  stock  in  preference  to  other  individuals,  see  Monopoly  and 
CoMPETrmoN,  6. 

Value  of  property  rather  than  revenue  necessary  to  pay  dividend  on  stock 
and  other  charges  as  basis  of  return,  see  Retcbn,  6. 

Fair  value  rather  than  outstanding  securities  as  the  basis  of  return,  see 
Return,  7. 

Right  to  earn  a  profit  on  fair  value  although  bonded  indebtedness  exists,  see 
Return,  10. 

Return  sufficient  to  make  securities  attractive  to  investors,  see  Return, 
61-54. 

Bonded  indebtedness  as  not  affecting  value  of  property  for  rate-making 
purposes,  see  Valuation,  5,  6. 

Payment  to  reimburse  affiliated  corporations  for  discount  incurred  in  resell- 
ing utility  stock  is  not  chargeable  to  capital,  see  Valuation,  40. 

1.  A  Commission  should  not  authorize  a  proposed  incorporation  and 
the  issuance  of  stock  for  the  purpose  of  forming  a  holding  company  to  ac- 
quire the  stock  of  several  public  utility  companies  when  it  is  not  proven 
that  the  stock  to  be  acquired  has  a  real  value.  Re  Interstate  Utilities  Co. 
(Mich.)   589. 

2.  The  whole  of  a  proposed  stock  issue  of  an  interestate  electrical  com- 
pany may  be  considered  when  expenditures  have  been  actually  made  in  the 
acquisition  or  improvement  of  plants  partly  within  and  partly  without  the 
state  of  New  Hampshire  in  such  a  way  that  it  is  more  convenient  to  pass 
upon  the  propriety  of  the  entire  expenditure  than  to  determine  the  portion 
which  should  be  allocated  to  New  Hampshire,  although  no  authority  from 
tlie  Commission  is  necessary  to  issue  securities  for  capital  expenditures  out- 
side of  the  state.  Re  Connecticut  River  Power  Co.  (N.  H.)  780. 
P.U.R.1922a 
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I/.  Bowera  of  CotnfnisMona. 

3.  The  Michigan  Commiasion  has  power,  not  only  to  see  that  stock 
when  originally  issued  represents  reasonable  value,  but  to  refuse  to  permit 
the  issue'  of  stock  which  must  rapidly  become  worthless  because  of  condi- 
tions under  which  a  proposed  corporation  would  operate.  Re  Himburg 
(Mich.)   420. 

4.  The  Michigan  Ck>mmission  is  empowered  by  statute  to  pass  upon  the 
▼alue  of  property  to  be  taken  into  a  corporation  in  payment  for  stock  to  be 
issued  by  the  corporation.     Re  Interstate  Utilities  Co.    (Mich.)    589. 

5.  The  Michigan  Commission  will  not  authorize  the  issue  of  stock  to 
retire  bonds  of  a  company  whose  corporate  life  is  nearly  ended  when  the 
obvious  purpose  of  the  stock  issue  is  to  increase  the  voting  power  of  the  ma- 
jority stockholders  so  that  they  may  extend  the  corporate  life,  especially 
when  the  company  has  cash  and  accounts  receivable  equal  to  the  amount  of 
the  outstanding  indebtedness.     Re  Citizens  Electric  Co.   (Mich.)   606. 

6.  The  Wisconsin  Commission  is  not  required  to  authorize  security 
issues  whenever,  and  in  such  amounts  as  asked  for,  upon  a  mere  showing 
that  expenditures  have  been  made  or  debts  incurred,  since  the  prerequisite 
to  the  granting  of  authority  is  the  determination  by  the  Commission  that 
the  proposed  issue  complies  with  the  statute.  Re  Wisconsin-Minnesota 
Light  &  P.  Co.   (Wis.)  193. 

III.  Ptinpoae. 

7.  A  gas  company  was  authorized  to  issue  bonds  to  reimburse  its 
treasury  for  money  expended  by  it  to  retire  bonds  issued  within  the  past  five 
years  under  the  authorization  of  the  Commission.  Re  Central  Indiana  Gas 
Co.  (Ind.)  29. 

8.  A  gas  company  was  refused  a  blanket  authorization  for  the  issue  of 
preferred  stock  to  reimburse  its  treasury  for  future  bond  retirement  and 
lor  extensions  and  betterments  to  be  made  in  the  future.  Re  Central  Indi- 
ana Gas  Co.    (Ind.)    29. 

9.  A  public  utility  having  a  large  surplus  accumulated  during  years 
when  dividends  were  withheld,  salaries  of  officials  were  insignificant,  and 
all  earnings  were  put  back  into  the  property,  may  be  allowed  to  issue 
common  stock  to  redeem  certificates  of  indebtedness  issued  to  stockholders 
and  payable  only  in  common  stock,  although  this  procedure  i^,  in  effect,  an 
evasion  of  the  law  prohibiting  the  issue  of  stock  dividends.  Re  Noblesville 
Heat,  Light  &  P.  Co.   (Ind.)  220. 

10.  A  public  utility  should  not  be  allowed  to  issue  capital  stock  for  the 
purpose  of  providing  cash  to  retire  short  time  obligations  representing 
money  borrowed  to  provide  working  capital,  when  it  appears  that  the  lend- 
ing corporation  is  indebted  to  the  utility  company  on  an  open  account  for 
an  amount  in  excess  of  the  loan.    Re  Wisconsin-Minnesota  Light  &  P.  Co. 

(Wis.)   193. 

P.U.R.1922C. 
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IV.  Interest, 

11.  Upon  the  authorization  of  preferred  stock  bearing  8  per  cewt  inter- 
est to  be  exchanged  for  outstanding  6  per  cent  gold  debentures,  it  was  held 
that  a  proper  adjustment  should  be  made  whereby  the  exchange  would  not 
increase  the  interest  charges  to  the  corporation.  Re  Ceirtral  Indiana  Gaa 
Co.   (Ind.)   29. 

SEDIMENTATION  BASIN. 

Land  purchased  by  water  utility  for  sedimentation  basin  a«  no  part  of 
rate  base,  see  Valuation,  68. 

SEGREGATION. 

Elimination  of  operating  losses  of  local  services  of  an  interurban  rail- 
way when  considering  fair  return,  see  Hetxtrn,  15. 

Segregation  of  natural  gas  costs  where  utility  serves  two  oommunitiea 
under  different  conditions,  see  Retdbx,  66. 

Segregation  of  associated  gas  companies  in  order  to  fix  rates,,  see 
Return,  67. 

Refusal  to  segregate  counties  comprising  a  division  where  on  account 
of  contract,  the  cost  of  production  is  less,  see  Retubn,  69. 

Refusal  of  preferential  rate  schedule  for  any  particular  portion  of 
territory  served  by  water  utility,  see  Return,  70. 

Consideration  of  segregated  portions  of  business  to  determine  whether 
service  should  be  discontinued,  see  Service,  11. 

SEBVICE. 

/.  Jurisdiction  and  powers  of  ComnUssion^  1^4* 
II.  Extension  of  service,  (^10. 

III,  Abandonment  and  discontinuance,  11^16. 

IV.  Meters,  10. 

V.  Service  hy  particular  utilities,  17-^26, 
a.  Electricity,  17,  18. 
h.  Railroads,  10. 
e.  Street  railways,  20^^3, 
d.  Telephones,  24^26. 

Combination  of  operative  rights  for  establishment  of  a  through  service,  see 

Certificates  of  Convenience  and  Necessitt,  2. 
Public  interest  in  authorizing  the  sale  of  a  boat  by  a  railroad,  see  Coksoij- 

dation,  MeroeB)  and  Sale,  4. 
Value  and  cost  of  services  as  affecting  reasonableness  of  rates,  see  Rates, 

27-31. 
New  rate  schedule  dependent  upon  improvemei^  of  service,  see  Rates,  56. 
Low   return   on   account   of   poor   service,   mismanagement,    and   increased 

operating  expenses,  see  Return,  83. 
P.TT.R.1922C. 
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Ownership  of  service  lines  between  the  mains  and  property  line,  see  Vai> 
UATION,  29. 

J.  Juri8dicti&tt  and  potoera  of  ConvmiaMon. 

Ordering  natural  gas  company  to  refund  payments  for  service  during  period 
when  service  was  inadeqi^ate  as  not  unconstitutional,  see  Cokstitution- 
AL  Law,  6. 

Denial  of  writ  of  prohibition  to  enjoin  Commission  from  inquiring  into  con- 
tracts which  might  impair  the  obligation  of  the  corporation  to  serve 
the  public,  see  Fbohibition,  1. 

1.  Franchise  obligations  requiring  a  street  railway  company  to  continue 
service  are  made  subject  to  the  power  of  the  state  to  regulate  and  are,  there- 
fore, entirely  irrelevant  and  immaterial  in  a  proceeding  to  determine 
whether  abandonment  of  service  should  be  permitted.  Re  Trinidad  Electric 
Transmission  R.  &  Gas  Co.   (Colo.)   299. 

2.  The  Public  Utilities  Commission  of  the  District  of  Columbia  has 
power  to  authorize  a  motor  bus  company  operating  as  a  public  utility  to 
make  extensions  of  its  lines.  Washington  R.  &  Electric  Co.  v.  Washington 
Rapid  Transit  Co.   (D.  C.)  764. 

3.  A  contract  between  an  electric  utility  and  a  consumer  to  furnish 
electrical  service  for  a  period  of  years  is  subject  to  the  proper  exercise  of 
the  police  power  of  the  state  and  cannot  abridge  a  Commission  power  to 
authorize  the  discontinuance  of  such  service  in  the  interest  of  the  public. 
Re  Idaho  Power  Co.   (Idaho)   705. 

4.  Tlie  Public  Service  Commission  may  lawfully  require  a  public  util- 
ity to  make  extensions  and  additions  to  its  plant  when  they  are  necessary 
to  enable  it  to  serve  the  public  as  required  by  law  or  the  provisions  of  its 
contract  or  franchise.  Bluefield  Waterworks  &  Improv.  Co.  v.  Public  Serv- 
ice Commission  (W.  Va.  Sup.  Ct.  App.)   79. 

•  II,  Extension  of  service. 

Commission  power  to  require  utility  to  make  extensions  and  additions  to 
plant,  see  supra,  4.  * 

Invasion  of  territory  of  neighboring  company  to  meet  demand  of  a  minority 
of  citizens,  see  supra,  8. 

Addition  of  new  utility  to  territory  served  by  existing  utility,  see  Monopoly 
AND  Competition,  5. 

Rule  of  priority  vsed  only  in  case  where  service  offered  by  different  appli- 
cants is  substantially  similar,  see  Monopoly  and  Competition,  7. 

5.  An  order  authorizing  an  extension  of  motor  bus  lines  is  not  void 
because  made  without  notice  in  the  form  of  a  public  hearing,  under  a  stat- 
ute providing  "that  no  order  shall  be  made  respecting  such  extension  or  ex- 
tensions without  notice  to  the  public  utility  affected  thereby."  Washington 
R.  &  Electric  Co.  v.  Washington  Rapid  Transit  Go.   (D.  C.)    754. 

6.  Motor  bus  lines  should  be  authorized  whenever  the  public  conven- 
P.U.R.1922C. 
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ience  and  necessity  jiutifles.    Washington  R.  k  Eleetrie  Go.  ▼.  Washington 

Kapid  Transit  Co.    (D.  C.)    754. 

7.  An  order  was  entered  automatically  revoking  the  authority  granted 
to  a  motor  bus  eompany  to  make  extensions  unless  operation  on  the  exten- 
sion should  be  begun  within  a  definite  period  of  time.  Washington  R.  A 
Klectric  Co.  v.  Washington  Rapid  Transit  Co.   (D.  C.)   754. 

8.  A  telephone  company  should  not  be  required  to  invade  the  territory 
^f  other  companies  to  meet  a  demand  of  a  minority  of  citizens  in  the  terri- 
tory affected  when  for  the  most  part  said  territory  is  not  trade  territory 
tributary  to  the  telephone  exchange.     Rodysill   v.  Chapman  Teleph.   Asso. 
(Neb.)  769. 

9.  A  gas  and  electric  company  should  not  be  required  to  make  exten- 
sions of  mains  and  electric  lines  into  real  estate  tracts  where  there  are  no 
premises  to  be  served  and  no  immediate  income  would  be  received.  Boule- 
vard Heights  Corp.  v.  Rochester  Gas  &  E.  Corp.  (N.  Y.)  319. 

9a.  The  convenience  and  necessity  of  the  public  demands  that  each 
electric  utility  should  render  the  maximum  service  possible,  which  its  total 
revenue  will  justify,  and  whether  a  proposed  extension  will  show  a  percent- 
age of  return  equivalent  to  that  obtained  from  the  balance  of  the  property 
can  only  be  determined  from  a  consideration  of  the  utility's  business  as  a 
whole.    Re  Public  Utility  Companies  (Or.)   244. 

10.  An  electric  utility  is  under  obligation  to  furnish  meters  for  such 
persons  as  may  properly  demand  service  although  proceedings  are  under  way 
for  the  sale  of  the  utility  property  to  a  town  and  the  utility  alleges  lack 
of  funds  with  which  to  purchase  meters.  Re  McGowan  Water,  Light  &  P. 
Co.  (Wis.)   191. 

III.  Abandonment  and  discontinuance. 

Franchise  obligations  requiring  street  railway  service  as  subject  to  power  of 

state  to  regulate,  see  supra,  1. 
Commission  power  to  authorize  motor  bus  company  to  make  extensions,  see 

supra,  2. 
Contract   to   furnish   electrical   service   for  period   of  years   as   subject   to 

police  power  of  state,  see  supra,  3. 
Justification  for  closing  railroad  station  without  Commission  authority,  see 

infra,  19. 
Refusal  of  service  for  nonpayment  of  assessments  on  stock,  see  infra,  24. 
Equities  affecting  rights  of  railroad  which   has  torn  up  spur  track,   see 

Equity,  1. 
Injunction  to  restfain  enforcement  of  Commission  order  requiring  railroad 

to  reconstruct  spur  track,  see  Injunction,  1. 
Discontinuance  for  nonpayment,  see  Payment,  4,  6. 

Statement  that  there  is  no  warrant  for  the  continuation  of  electric  serv- 
ice unless  such  a  service  can  be  made  at  least  self-sustaining  when  operating 
in  competition  with  motor  transportation,  p.  161. 

11.  The  return  from  each  branch  or  class  of  a  public  utility  company's 
business  must  be  considered  separately  for  the  purpose  of  determining 
P.U.R.1922C. 
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whether  service  should  be  diflcontiaued,  rather  than  the  return  from  the 
business  of  the  company  aa  a  whole.  Re  Trinidad  Electric  Tranemieeion  R. 
&  Gas  Co.  (Colo.)  200. 

12.  An  electric  utility  should  be  permitted  to  abandon  a  distributing 
line  operated  at  a  loss  when  the  abandonment  of  this  service  in  nowise  in- 
terferes with  the  general  system  or  plan  of  development  but  is  more  in  the 
nature  of  a  special  service  for  said  patrons  and  has  no  intimate  connection 
or  relationship  with  the  rest  of  the  system.  Re  Idaho  Power  Go.  (Idaho) 
705. 

13.  A  distributing  line  sought  to  be  abandoned  should  not  be  allowed  to 
share  in  the  depreciation  reserve  of  an  electric  utility  when  it  does  not  ap- 
pear Diat  it  has  contributed  to  that  reserve  because  the  earnings  thereon 
have  been  insufficient  to  pay  operating  expenses  and  taxes  on  the  investment. 
Re  Idaho  Power  Co.    (Idaho)   706. 

14.  A  public  utility  should  not  be  permitted  to  abandon  its  service  be- 
cause of  alleged  operation  at  a  loss  when  there  has  been  no  determination 
by  the  Commission  as  to  the  adequacy  or  ^ladequacy  of  the  present  rates 
and  the  utility  has  made  no  application  for  increased  rates.  Wiesehan  v. 
Zionsville  Water  &  Electric  Light  Co.   (Ind.)   863. 

15.  A  railroad  company  which  has  undertaken  to  operate  a  steam  boat, 
witliout  charter  provisions  relating  to  such  a  business,  has  the  right  to  with- 
draw from  this  service  in  a  reasonable  way  upon  giving  reasonable  notice, 
r(\^HT(lle!58  of  v.'hether  the  business  can  or  cannot  be  operated  at  a  profit. 
Re  Boston  &  Maine  Railroad  (N.  H.)  487. 

IV.  Meters. 

16.  A  municipal  electric  plant  supplying  electricity  at  wholesale  to  a 
public  utility  should  bill  the  company  at  a  rate  on  the  basis  of  the  reading 
of  a  master  meter  rather  than  the  readings  of  individual  meters  when 
there  is  no  particular  reason  why  it  should  not  be  sold  as  delivered.  Re 
Embarrass  (Wi«.)  87. 

F.  SeiiHce  hy  particular  utilities. 

a.  Electricity. 

Rules  and  regulations  governing  the  furnishing  of  power  for  irrigation 
service,  p.  532. 

17.  An  electric  utility  was  authorized  to  revise  a  rule  defining  a  resi- 
dence which  might  receive  service  under  tlie  resident  rate  by  providing  "An 
apartment  to  be  classed  as  a  residence  and  given  the  residence  rate  should 
iiave  housekeeping  facilities  and  a  Hoor  area  of  not  less  than  340  square  feet. 
Service  in  apartment  buildings  for  single  rooms,  groups  of  rooms,  or  suites 
not  qualifying  as  above,  will  be  furnished  throitgh  one  meter  installed  for 
the  owner  and  controlling  all  general  lighting  in  the  building,  and  will  be 
served  under  Standard  Lighting  Contract  or  Open  Order  Lighting  Agree- 
ment."    Re  Detroit  Edison  Co.   (Mich.)   730. 

18.  An  electric  utility  should  furnish  adequate  service  conforming  with 
P.U.R.1922C. 
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prescribed  rules  govemiiig  the  standards  of  quality,  pressure,  voltage,  and 

other  service  conditions  in  order  to  minimize  high  lamp  maintenance  on 

rural  lines  resulting  from  line  disturbance.    Re  Molalla  Electric  Co.   (Or.) 

810. 

b.  Railroads, 

19.  A  railroad  company  is  not  justified  in  closing  a  railroad  station 
without  Commission  authority,  although  conditions  may  not  justify  the  ex- 
pense of  maintaining  a  regular  agent  there,  since  the  Commission  has  power 
to  grant  consent  in  emergency  cases  without  requiring  the  usual  thirty 
days'  notice.    Illinois  Commerce  Commission  v.  Wabash  R.  Co.  (111.)   26. 

e.  Street  railways. 

Discussion  of  the  use  of  an  electrified  net  with  which  the  trolley  pole 
can  come  in  contact  in  order  to  Hvoid  danger  from  the  trolley  pole  leaving* 
the  wire  at  a  crossing,  p.  684. 

20.  The  existence  of  a  long  steep  hill  and  a  steam  railroad  crossing  is 
no  reason  for  prohibiting  the  use  of  one-man  Birney  Safety  cars  equipped 
with  automatic  controlling  devices  since  there  would  be  less  likelihood  of 
accident  due  to  loss  of  control  in  the  case  of  these  cars,  than  of  the  heavier 
two-man  cars.     Meriden  v.  Connecticut  Co.    (Conn.)    681. 

21.  The  operation  and  development  of  one-man  cars  are  in  the  interests 
of  safety  and  economy  and  a  street  railway  company  should  be  permitted  to 
extend  the  use  of  such  cars.  Re  Rates  of  Street  Railway  Companies  (D.  C.) 
848. 

22.  Any  mechanical  system  of  ventilation  which  would  be  adequate  for 
a  heavily  loaded  car  would  necessarily  prove  unsatisfactory  when  the  car  is 
lightly  loaded  and,  therefore,  a  street  railway  company  should  require  to 
maintain  a  certain  minimum  satisfactory  for  a  lightly  loaded  car  with  a 
provision  for  further  ventilation  as  required.  Re  Rates  of  Street  Railway 
Companies   (D.  C.)   848. 

23.  No  provision  should  be  made  requiring  a  street  railway  company  to 
equip  its  cars  with  devices  to  regulate  the  maximum  temperature  limit 
since  the  performance  of  the  automatic  installations  has  not  been  satisfac- 
tory.    Re  Rates  of  Street  Railway  Companies   (D.  C.)   848. 

<f.  Telephones, 

Discussion  of  the  average  time  required  to  complete  telephone  connec- 
tion with  manual  and  automatic  operation,  p.  257. 

24.  A  mutual  telephone  company  is  not  justified  in  refusing  a  nonsub- 
scriber  the  same  service  rendered  to  other  nonsubscriberS  because  he  is  a 
stockholder  who  has  failed  to  pay  assessments  on  his  stock.  Re  La  Motte 
Co-op.  Teleph.  Co.  (111.)  711. 

25.  Trade  territory  tributary  to  a  town  or  city  is  the  proper  measure 
of  the  limits  of  telephone  lines  radiating  from  an  exchange  located  in  such 
town  or  city.    Rodyeill  v.  Chapman  Teleph.  Asso,  (Neb.)  769. 
P.U.R.1922C. 
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26.  It  is  not  equitable  to  require  two  citizens  desiring  telephone  service 
to  take  service  from  a  certain  company  which  is  a  few  rods  closer  than  the 
service  of  the  company  entering  the  town  which  is  their  market  place.  Rody- 
Bill  V.  Chapman  Teleph.  Ai»8o.  (Neb.)  769. 

SERVICE  CHARGE. 

Commission  power  to  ^  service  charge,  see  Rates,  17. 
Service  charge  in  a  rate  schedule,  see  Rates,  46-50. 

SEVERANCE  DAMAGES. 

Consideration  of  appreciation  in  value  and  severance  damages  in  valua- 
tion for  purpose  of  municipal  purchase,  see  Valuation,  28. 

SEWERS. 

Rule  requiring  deposit  of  double  the  amount  of  current  service  rentals 

charged  by  sewerage  company  disallowed,  see  Paticent,  3. 
Free  sewerage  service  to  town  buildings  provided  for  under  franchise 

granted  by  legislature  as  not  subject  to  change  by  Commission, 

see  Rates,  10. 
ReasoM  .   i<>  :•  TinTi  and  rates  of  sewerage  company  engaged  in  business 

in  temporary  mining  camp  see,  Retubn,  47. 

SIDINGS. 

See  Tbaoks. 

SLIDING  SCALE. 

Sliding  scale  of  rates,  see  Rates,  52. 

SOCKETS. 

Excluding  vacant   sockets  when   arriving  at  determination   of  active 
load  of  residence  lighting  consumers,  see  Rates,  54.  ' 

SODA  FOUNTAIN. 

Measured  water  service  for  premises  where  imusual  conditions  of  use 
prevail,  see  Rates,  73. 

SPECITLATION. 

Speculation  in  certificates  of  convenience  and  necessity  for  the  opera- 
tion of  motor  busses,  see  Cbbtificaxbs  of  Cokvskienob  and  Ne- 

OBBSXTT,  3. 

SPRINGS. 

Capitalization  of  the  value  of  water  rights,  see  Valuation,  67. 

SPRINKLING. 

Franchise  obligations  of  street  railway  company  as  operating  expenses, 
see  Rbtuiin,  31. 
P.U.R.1922C. 
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SPUR  TRACKS. 

See  also  Tracks. 

Conforming  with  standards  in  order  to  minimiz*  high  lamp  mainte- 
nance,  see  Sebvic^  18. 

STANDBY  SERVICE. 

Exclusion  of  the  excess  value  of  oversized  water  mains,  see  Valuation, 
66. 

STATE. 

Power  of  Congress  to  impose  reasonable  conditions  on  state  use  of  in- 
terstate carriers  for  intrastate  commerce,  see  Constttutionai. 
Law,  3. 

Order  ^f  Interstate  Commerce  Commission  increasing  railroad  rates  in 
order  to  remove  discrimination,  although  such  rates  are  fixed  hj 
charter  contract  with  railroad,  as  not  depriving  state  of  property 
without  due  process,  see  Constitutional  Law,  5. 

Validity  of  order  increasing  intrastate  railroad  rates  to  level  of  inter- 
f^tate  rates  to  eliminate  discrimination,  see  Discbimination,  6. 

Power  of  Interstate  Commerce  Commission  to  raise  intrastate  rates  to 
enable  railroads  to  earn  a  fair  return  on  the  aggregate  value  of  rail- 
road property,  see  Discbimination,  7,  8. 

Resolving  doubt  against  applicant  for  injunction  stopping  regulatory 
power  of  state  over  public  utilities,  see  iNJUNcnoN,  3. 

Jurisdiction  of  Commission  over  application  for  certificate  to  operate 
motor  vehicle  ~  line  in  competition  with  existing  railroad  service 
across  state  line,  see  Intebstate  Commebce,  1. 

Franchise  obligations  requiring  street  railway  service  as  subject  to 
power  of  state  to  regulate,  see  Service,  1. 

STATE- WIDE  TELEPHONES. 

State-wide  telephone  rates,  see  Retubn,  7L 

STATIONS. 

Relocating  motor  bus  stand  to  prevent  unfair  competition  with  inter- 
urban  railway,  see  Monopoly  and  Competxhon,  1. 

STATUTES. 

Conclusiveness  of  order  fixing  rates  when  not  violative  of  Constitution 

or  wanting  in  conformity  to  statutory  authoriiy,  see  Apfbai.  and 

Reiview,  4. 
Gas  service  charge  as  not  constituting  rent  on  a  gas  meter  within 

meaning  of  statute,  see  Rates,  50. 
Commission  power  to  see  that  proposed  security  issue  complies  with 

statute^  see  Seoubttt  Issues,  6. 
P.U.R.1922C. 
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1.  Committee  reports  and  explanatory  statements  of  members  in  charge 
of  a  statute  before  passage  are  a  legitimate  aid  to  the  interpretation  of  the 
statute  only  when  the  language  is  doubtful  or  obscure;  but  when  taking  the 
act  as  a  whole  the  effect  of  the  language  used  is  clear  to  the  court,  such  aids 
Rre  not  admissible.  Wisconsin  Railroad  Commission  y.  Chicago,  B.  &  Q. 
R.  Co.  (U.  S.  Sup.  Ct)   200. 

STOCK. 

See  also  Sejcuwtt  Issues. 

Forbidding  electric  utility  acquiring  property  to  undertake  to  retire 

worthless  stock,  see  Consolidation,  Merqeb,  and  Sale,  2. 
Value  of  property  rather  than  revenue  necessary  to  pay  dividend  on 

stock  and  other  charges  as  basis  of  return,  see  Rbtukn,  6. 
Payment  to  reimburse  affiliated  corporations  for  discount  incurred  in 

reselling  utility  stock  as  not  chargeable  to  capital,  see  Valuation, 

40. 

st6ckhoij>ers. 

stock  in  aid  of  voting  power  of  majority  stockholders,  see  Sexjubity 

Issues,  5. 
Refusal  of  service  for  nonpayment  of  assessments  on  stock,  see  Sebvice, 

24. 
Book  cost  undepreciated  when  plant  has  been  efficiently  maintained  and 

capital  has  not  been  returned  to  stockholders,  see  Valuation,  35. 

STORAGE  BATTERY. 

Higher  rates  for  storage  battery  charging  because  of  better  ability  to 

pay,  see  Rates,  34. 
Rates  for' storage  battery  charging,  see  Rates,  53. 

STRAIGHT  LINE  METHOD. 

Calculation  of  depreciation  by  straight  line  method,  see  Depbiboiation, 
6. 

STREET  UGHTING. 

Lack  of  Commission  power  to  decide  dispute  between  utility  and  mu- 
•  nicipalities  relating  to  ownership  of  street  lighting  equipment,  see 
Commissions,  6. 

STREET  RAILWAYS. 

Dismissal  of  question  of  reserve  for  injuries  and  damages  on  street 

railway  system  when  first  presented  on  appeal,  see  Appeal  and 

Review,  9. 
Lack  of  Commission  power  to  require  pavement  between  tracks,  see 

Commission,  1. 
Lack  of  Commission  power  to  prevent  setting  aside  depreciation  fund 

in  view  of  ordinance,  see  Bepbisgiation,  2. 
P.U.R.1922C. 
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Extension  of  transportation  facilities  hy  street  railways  or  motor  biu 
lines  rather  than  by  licensing  new  companies,  see  Monopoly  aivd 

CkXMPETITION,   5. 

Protection  of  trolley  lines  against  oonLpetition  hj  auto  bus,  see 
Monopoly  and  CoMPBirnoN,  9. 

Jitney  on  route  paralleling  street  railway  as  a  public  utility,  see  PuB- 
ijo  Utilities,  6. 

Power  of  street  railway  company  to  issue  reduced  rate  transportation 
to  school  children  without  Commission  authoriaation,  see  Ratsb,  4L 

Economic  maximum  in  the  rates  of  railways,  see  Rates,  20. 

Necessity  of  substantial  evidence  in  record  to  warrant  ComniiBsion  ot- 
der  reducing  rates,  see  Rates,  26. 

Opinion  evidence  as  to  value  of  street  railway  service,  see  Bates,  31. 

Universal  transfers  from  interurban  railway  to  local  lines,  see  Rates. 
67. 

Mileage  rates  or  city  zone  fares  applicable  on  iiiterurbaii  railway  local 
cars,  see  Rates,  60. 

Street  railway  rates,  see  Rates,  63. 

Allowance  for  maintenance  and  renewal  purposes,  see  Return,  28. 

Accumulation  of  fund  to  meet  injuries  and  damages  on  street  railway 
system,  see  Retubn,  29. 

Franchise  obligations  of  street  railway  company  as  operating  expenses, 
see  Retubn,  31. 

Compensation  paid  by  street  railway  to  a  city  under  ordinance  as  an 
operating  expense,  see  RetueN,  32. 

Necessity  of  street  railway  company  bearing  portion  of  excessive  oper- 
ating costs  see  Retubn,  55. 

Operation  at  a  loss  because  of  large  dividends  in  the  past,  see  Retubn, 
63. 

Amount  of  annual  return  allowed  a  street  railway,  see  Return,  81. 

Franchise  obligations  requiring  street  railway  service  as  subject  to 
power  of  state  to  regulate,  see  Service,  1. 

Service  by  street  railway  company,  see  Sebvice,  20-23. 

Money  advanced  by, lighting  company  under  contract  guaranteeing  pav- 
ing expense  of  street  railway  as  no  nart  of  rate  base,  see  Valua- 
tion, 47. 

STREET  SPBINKUNG. 

Free  service  for  street  sprinkling  as  discriminatory,  see  Disgbou- 
nation,  4. 

BTTBSIDIAItlES. 

Fact  that  parent  telephone  company  pays  substantial  dividends  as  not 
affecting  rates  of  subsidiary,  see  Intebcobporatb  Relations,  1} 

Lack  of  Ck)mmission  power  to  direct  telephone  company  to  submit  proof 
as  to  reasonableness  of  payments  to  American  Telephone  &  Tele- 
graph Company  see  Return,  16. 

Payments  to  related  companies  as  an  operating  expense,  see  Retubn, 
38-43. 
P.U.R.1922C. 
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SUBSIDIARIES-w^ontfnii«<2: 

Incorporation  and  issuance  of  stock  for  purpose  of  forming  holding 
company  to  acquire  stock  of  companies  having  no  real  value,  see 
Sbuukits  Issues,  1. 

Payments  of  percentage  of  property  additions  by  electric  company  to 
holding  company  as  part  of  the  rate  base,  see  Valuation,  36. 

Allowance  for  amounts  paid  to  holding  company  for  engineering,  admin- 
istration, and  purchase  of  supplies  at  a  discount,  see  Valuation, 
39. 

SUBSTATIONS. 

Necessity  of  substations  for  connections  with  transmission  lines,  see 
Electricity,  1. 

SUPERINTENDENCE. 

Allowance  for  engineering  and  superintendence  during  construetion,  see 
Valuation,  42. 

SUPPLY  COMPANY. 

Beasonableness  of  contract  for  aupplies  furnished  by  Western  Electric' 
Company,  see  Betubn,  43. 

SURPLUS. 

Surplus  as  less  desirable  than  new  rate  schedule,  see  Rates,  44. 

SURVEYING. 

,   Amortization  of  cost  of  leakage,  surveying,  and  repair  work  completed 
by  gas  company,  see  REnuBN,  34. 

SWEEPING  STREETS. 

Franchise  ohlicrations  of  street  railway  company  as  operating  expenses, 
see  Rbtusn,  31. 

TABLES. 

Determination  of  accrued  depreciation  from  the  use  of  life  tables  in 
conjunction  with  inspection  method  see  Valuation,  32. 

TANGIBLE  PROPERTY. 

Valuation  of  particular  kinds  of  tangible  property,  see  Valuation,  62- 
63. 

TAXES. 

Taxes  paid  by  railroad  as  immaterial  upon  application  for  permit  to  oper- 
ate truck,  see  Monopoly  and  Competition,  3. 

Right  to  earn  operating  expense,  taxes,  and  fair  return  upon  invest- 
ment besides  depreciation  reserve,  see  Rates,  23. 

As  an  operating  expense,  see  Retdbn,  22-26. 

Allowance  of  rates  sufficient  to  cover  reasonable  operating  expenses,  in- 
cluding proper  allowance  for  taxes,  see  Retubn,  46. 
P.U.R.1922C. 
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TAXES — continued. 

Tax  imposed  upon  profits  as  a  factor  affecting  reasonableness  of  return, 

see  Retubn,  49. 
Allowance  for  interest  during  construction  and  taxes,  see  Valuatioii, 

41. 

TAXICABS. 

Imposition  of  penalty  for  illefj^l  operation  of  motor  vehicle  when  law  is 
evaded  by  subterfuge,  see  Automobiles,  4. 

On  call  service  as  a  special  and  emergency  service  in  addition  to  regular 
railroad  and  motor  vehicle  route,  see  Monopoly  and  Competition, 
8. 

Irregular  motor  vehicle  operators  as  public  utilities  subject  to  Commis- 
sion jurisdiction,  see  Public  Utilities,  1. 

Automobile  operators  carrying  passengers  for  compensation  in  con- 
nection with  pleasure  trip  or  business  trip  and  advertising,  as  not 
public  utility,  see  Public  Utilities,  2. 

TEUBGRAMS. 

Uniformity  in  telegraph  rate  schedules  as  justification  for  advance  in 
rates,  see  Rates,  22. 

TEI^GBAPHB. 

Rates  of  telegraph  companies  see  Rates,  64. 

TEXjEPHONES, 

Reasonableness  of  contract  for  the  division  of  tolls,  see  Appobtion- 
MENT,  1. 

Apportionment  of  property  used  for  intrastate  and  interstate  purposes 
of  telephone  company,  see  App<MrnoNMENT,  2. 

Wisdom  of  unifying  two  telephone  systems  operating  in  a  single  city, 
see  Consolidation,  Mebgesk,  and  Sale,  1. 

State  Commission  jurisdiction  over  matter  of  depreciation  notwith- 
standing Interstate  Commerce  Commission  percentages  to  be  ap- 
plied to  property  of  Interstate  telephone  companies,  see  Deprecia- 
tion, 1. 

Necessity  of  depreciation  fund,  see  DEa'RECiATiON,  3. 

Determining  depreciation  of  each  telephone  utility  by  its  own  par- 
ticular circumstances  and  requirements,  see  Depreciation,  4. 

Depreciation  of  telephone  plant,  see  Depreciation,  1Q;'  11. 

Relation  of  depreciation  to  depreciation  reserve  as  evidence  of  reason- 
ableness of  the  depreciation  rate,  see  Depreciation,  15. 

Relation  of  depreciation  to  depreciation  reserve  as  evidence  of  reason- 
ableness of  the  depreciation  rate,  see  Depreciation,  15. 

Fact  that  parent  telephone  company  pays  substantial  dividends  as  not 
affecting  rates  of  subsidiary,  see  Intercorporate  Relations.  1. 

Competition  between  telephone  companies,  see  Monopoly  and  Compe- 
tition, 10,  11. 
P.U.R.1922C. 
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Answer  filed  in  telephone  rate  case  charging  fnTud,  oonspiraey  and 
other  violations  of  criminal  law,  but  unsupported  by  evidence,  to  be 
stricken  from  files,  see  Pleading,  1. 

Exemption  of  mutual  telephone  company  from  Commission  regulation, 
see  PUBOO  Utilitie8,  5. 

Factors  affecting  reasonableness  of  rates  of  telephone  utility  after  con- 
solidation of  two  competing  companies,  see  Rates,  19. 

Necessity  of  filing  schedules  of  rates  for  toll  service  and  for  service  to 
nonsubecribers  for  local  calls,  see  Rates,  42. 

Rates  of  telephone  companies,  see  Rates,  65-72. 

Duty. of  Commission  to  abate  emergency,  see  Retubn,  3. 

Unification  of  telephone  systems  without  provisions  for  aut(»natic  sub- 
scribers as  constituting  an  emergency,  see  Returx,  4. 

What  constitutes  an  emergency  calling  for  Commission  investigation, 
see  Retubn,  4. 

Distinction  between  rate  base  on  which  it  has  been  possible  to  earn  fair 
return  and  theoretical  rate  base,  see  Return,  5. 

Allowance  of  actual  operating  costs  although  these  may  be  abnormal, 
see  Return,  14. 

Uncollectible  revenue  of  telephone  company  as  an  operating  expense,  see 
Return,  33. 

Consideration  of  reasonableness  of  41  per  cent  contract,  see  Return, 
39-42. 

Immateriality  of  fact  that  parent  company  earned  excessive  profit,  see 
Rbtubn,  41. 

Reasonableness  of  contract  for  supplies  furnished  by  Western  Electric 
Company,  see  Return,  43. 

State-wide  telephone  rates,  see  Return,  71. 

Amount  of  return  allowed  a  telephone  company,  see  Return,  82,  83. 

Invasion  of  territory  of  neighboring  company  to  meet  demand  of  a  min- 
ority of  citizens,  see  Service,  8. 

Service  by  telephone  company,  see  Service,  24-26. 

Uselessness  of  comparisons  of  telephone  property  valuations  in  other 
states,  see  Valuation,  3. 

Determination  of  accrued  depreciation  from  the  use  of  life  tables  in  con- 
junction wtih  inspection  method,  see  Valuation,  32. 

Treatment  of  duplicated  property  after  consolidation  of  competing  tele- 
phone companies,  see  Valuation,  52. 

TERMINAI.  FACIIJTIE8. 

Relocating  motor  bus  stand  to  prevent  unfair  competition  with  interur- 
ban  railway,  see  Monopoly  and  Competition,  1, 

TESTIMONT. 

Power  of  court  to  make  deductions  from  value  ascertained  by  engineers, 

see  Valuation,  7,  8. 
Methods  adopted  by  engineers  in  ascertaining  value  as  matters  of  evi* 
dence  and  not  rules  of  law,  see  Valuation,  15. 
P.U.R.1922a  61 
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THBOTTGH  RATES. 

Through  and  jt»int  freight  rates  between  railroad  and  interurbaa  rail- 
way company,  see  Rates,  62. 

THBOUGH  SERVIOS. 

Combination  of  operative  rights  for  establishment  of  a  through  seryioe, 
see  Gbbtifiqateb  of  CoNVKKiENce  and  Necessity,  2. 

TICKETS, 

Power  of  street  railway  company  to  issue  reduced  rate  transportation 
to  school  children  without  Commission  authorisation,  see  Rates,  4. 

Commutation  tickets  and  calendar  mouth  tickets  on  interurban  railway, 
see  Rates,  58, 

TOIXS. 

Reasonableness  of  contract   for  the  division  of  tolls,  see  Apportiow- 

MENT,  1. 
Denial  of  increased  toll  rates  which  would  restrict  traffic,  see  Raies,  70. 

TOLL  SERVICE. 

Admis.-iion  of  outside  telephone  company  to  furnish  long  distance  serr- 
ice  to  hotels,  see  Monopoly  and  Competition,  11. 

TOWNS. 

See  MUNICTPALITIBS. 

TRACKS. 

Lack  of  Commission  power  to  require  street  railway  to  pave,  see  Com- 
missions, 1. 

Equities  affecting  rights  of  railroad  which  has  torn  up  spur  track,  Ree 
Equity,  1. 

Injunction  to  restrain  enforcement  of  Commission  order  requiring  rail- 
road to  reconstruct  spur  track,  see  Injunction,  1. 

TRANSFER. 

Of  certificates  of  convenience  and  necessity  for  the  operation  of  motor 
busses,  see  Citbtificates  of  Conveniexce  and  Necessity,  3,  8. 

Universal  transfers  from  interurban  railway  to  local  lines,  see  Rates, 
57. 

TRANSFORMERS. 

Connection  wtih  transmission  line,  see  Eij:ctuicity,  1. 

TRANSMISSION  LINES.. 

Connection  with  transformers,  see  Electbioity,  1. 

TRANSPORTATION  ACT. 

Power  of  Interstate  Commerce  Commission  to  raise  intrastate  rates  to 
enable  railroads  to  earn  a  fair  return  on  the  aggregate  Talue  of 
railroad  property,  see  Discrimination,  7,  8. 
r.r.R.1022C. 
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TRANSPORTATION  COMFANT. 

See  also  Cabriebs. 

Conjpetitlon    between    traneportatlon    companies,   see    Monofolt   akd 
Competition,  2-9» 

T9IAI»  JUDGE. 

Conclusiveness  of  findings  by  trial  judge  when  no  statement  of  facts  has 
been  brought  up  with  the  records,  see  Appeal  and  Review,  6. 

XmCOLLBCTrBLE  BIIXS. 

Uncollectible  revenue  as  an  operating  expense,  see  Retubn,  33. 

UKIFICATION. 

Unification  of  telephone  systems  without  provision  for  automatic  sub- 
scribers as  constituting  an  emergency,  see  Retubn,  4. 

UKIFORMITT. 

Uniformity  in  telegraph  rate  schedules  as  Justification  for  advance  in 
rates,  see  Rates,  22. 

UNIFORM  RATES. 

Uniform  rates  for  street  railways  operating  in  competition,  see  Rates, 

63. 
Uniform  rates  for  all  towns  served  by  water  system,  see  Retubn,  68. 

UNIT  PRICES. 

Unit  prices  used  in  reproduction  cost  valuation,  see  Valuation,  26,  27. 

UNUSED  PROPERTY. 

Property  not  used  or  useful  in  a  valuation  proceeding,  see  Valuation, 
62-58. 

UTAH. 

Power  of  Commission  to  increase  contract  rates  although  founded  on 
consideration  and  valid  when  made,  see  Rates,  16. 

VALUATION. 

/.  In  generatf  l-^O. 
II,  Powers  of  courts,  7,  8, 
III.  Powers  of  Commissions,  9^tt* 
IV.  Methods  and  measures  of  ascertaining  value  or  cost,  12'^29, 
a.  Measures  of  value,  i;?— ^5. 
t.  Ascertainment  of  reproduction  cost,  26,  27. 
c.  Ascertainment  of  value  for  municipal  acquUHUon,  28,  29. 
V.  Consideration  of  accrued  depreciation,  aOSS. 
VI.  Nonphysical  elements  affecting  value  or  costp  d<IHI^. 
a.  Overheads,  3&^4:4. 
h.  Pavement  over  mains,  45,  46* 
P.U.R.1922C. 
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VII,  MiweUaneouB  charges  to  capital,  47— 5i. 
VIII.  Valuation  of  partioular  Icinda  of  tangible  propertff,  0;9-tf9. 
a.  Property  not  used  or  useful,  &2'-'ti8. 
h,  Worhing  capital,  S9^63. 
IX,  Valuation  of  particular  Tdnds  of  intangible  property,  04r-e7. 
a.  Going  value,  04,  05. 
h.  Water  rights  and  contracts,  66,  67. 

1,  In  general, 

Apport!onment  of  property  used  for  intrastate  and  interstate  purpoeea  of 
telephone  company,  see  Appostionment,  2. 

Power  of  Interstate  Oommerce  Commission  to  raise  intrastate  rates  to  enable 
railroads  to  earn  a  fair  return  on  the  aggregate  value  of  railroad  prop- 
erty, see  Discrimination,  7,  8. 

Factors  affecting  reasonableness  of  rates  of  telephone  utility  after  consolida- 
tion of  two  competing  companies,  see  Rates,  19. 

Distinction  between  rate  base  on  which  it  has  been  possible  to  earn  fair 
return  and  theoretical  rate  base,  see  Return,  5. 

Value  of  property  rather  than  revenue  necessary  to  pay  dividend  on  atodc 
and  other  charges  as  basis  of  return  see  Rgtubn,  6. 

Right  to  earn  a  profit  on  fair  value  although  bonded  indebtedness  exists^ 
see  Return,  10. 

Necessity  of  finding  exact  value  for  rate-making  purposes,  see  Retubn,  48. 

Calculation  of  return  railroads  are  entitled  to  earn  under  Federal  l^anspor* 
tation  Act,  see  Return,  74. 

Incorporation  and  issuance  of  stock  for  purpose  of  forming  holding  com- 
pany to  acquire  stock  of  companies  having  no  real  value,  see  Sbouritt 
Issues,  1. 

Statement  that  an  exaggerated  idea  of  the  effect  upon  telephone  rates 
of  an  overestimate  of  value  is  very  generally  entertained,  p.  253. 

Statement  that  there  should  be  an  opportunity  for  revaluation  of  the 
properties  of  a  gas  company  when  circumstances  warrant,  but  not  oftener 
than  each  five  years,  each  valuation  to  be  used  as  a  basis  upon  which  a 
return  should  be  made  during  a  succeeding  period,  p.  473. 

1.  The  weighted  average  of  additions  to  utility  property  and  not  the 
full  amount  of  such  additions  should  be  used  in  calculating  the  rate  of  re- 
turn earned  during  the  past  year.  Re  Rates  of  Street  Railway  Companies 
(D.  C.)  848. 

2.  The  absence  of  a  valuation  for  rate-making  purposes  does  not  create 
a  condition  which  bars  a  readjustment  of  rates  when  such  readjustment  is 
found  to  be  advisable,  for  although  utility  value  is  one  of  the  material  factors 
to  be  considered  in  fixing  just  and  reasonable  rates  it  is  not  necessarily  the 
controlling  factor.    Re  Link-Belt  Co.   (Ind.)   385. 

3.  Comparisons  of  telephone  property  valuations  in  other  states,  accom- 
panied with  no  evidence  of  the  character  of  the  telephone  development  in 
those  states,  or  the  density  of  the  population  served  by  the  company  whose 
plant  is  being  valued,  are  useless,  especially  so  when  the  witness  l^  whom 
P.U.R.1922C. 
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they  are  introduced  is  unwilling  to' approve  the  principles  upon  which  the 

valuations  were  made.    Re  Pacific  Teleph.  &  Teleg.  Co.  (Or.)  248. 

4.  What  is  a  reasonable  value  Is  a  question  of  fact,  the  solution  of 
which  calls  for  the  exercise  of  sound  judgment  and  common  sense  of  an  im- 
partial tribunal  charged  with  the  ascertainment  of  such  value.  Petersburg 
Gas  Co.  V.  Petersburg  (Va.  Sup.  Ct.  App.)   172. 

5.  A  public  utility  having  a  large  bonded  indebtedness  remains  the 
owner  of  the  entire  property  which  it  devotes  to  public  service  despite  the 
existence  of  the  indebtedness  as  a  lien  against  it.  Huntington  v.  Public 
Service  Commission   (W.  Va  Sup.  Ct.  App.)   668. 

6.  An  oi^ner  of  property  devoted  to  public  service  is  entitled  to  earn  a 
reasonable  return  upon  the  whole  of  that  property,  whether  it  be  incum- 
bered by  indebtedness  or  not.  Huntington  v.  Public  Service  Commission 
(W.  Va.  Sup.  Ct  App.)  658. 

//.  Powers  of  courts. 

Functional  depreciation  as  a  matter  to  be  determined  by  court  from  the 
evidence,  see  Valuation,  31. 

7.  In  an  action  to  determine  the  value  of  a  waterworks  system,  deduc- 
tions from  the  amount  ascertained  by  engineers  to  be  the  value  may  be 
made  by  the  court,  where  it,  after  a  consideration  of  all  the  evidence,  finds 
that  such  deductions  should  be  made.  Baxter  Springs  v.  Bilger's  Estate 
(Kan.  Sup.  Ct.)   716. 

8.  In  an  action  to  ascertain  the  value  of  a  waterworks  system,  the 
court  may  deduct  from  the  total  valuation  placed  thereon  by  engineers  the 
value  of  any  part  of  the  plant  as  fixed  by  the  engineers,  where  the  court  finds 
from  the  evidence  that  that  part  has  no  value  whatever.  Baxter  Springs 
V.  Bilger's  Estate   {Kam  Sup.  Ct.)   716. 

///.  Ptnvers  of  Commissions, 

Commission  power  to  see  that  stock  represents  reasonable  value  and  is  likely 

to  have  value  in  the  future,  see  Sbcubitt  Issues,  3. 
Reasonable  value  as  a  question  of  fact  to  be  determined  by  the  exercise  of 

sound  judgment  and  common  sense  of  an  impartial  tribunal,  see  Val- 

.  UATION,   4. 

Commission  power  to  pass  upon  value  of  property  to  be  taken  In  payment 
for  stock,  see  Secumty  Issues,  4. 

9.  A  Commission  is  not  warranted  in  reviewing  the  judgment  of  the 
directors  of  a  water  company  as  to  the  time  when  improvements  should 
have  been  made,  especially  so  when  the  cost  of  the  work  does  not  necessarily 
control  the  ascertainment  of  the  present  fair  value  of  the  property.  Latrobe 
V.  Latrobe  Water  Co.  (Pa.)  821. 

10.  In  reaching  its  conclusion  as  to  present  fair  value  of  a  plant  alleged 
to  have  been  constructed  at  excessive  cost,  tlie  Commis=iion  may  deal  only 
with  the  facts  submitted  in  the  absence  of  tostimony  of  what  it  would  cost 
to  reproduce  the  property  if  the  work  had  been  properly  handled  and  frur 
gaily  executed.  Latrobe  v.  Latrobe  Water  Co.  (Pa.)  821. 
P.u!r.1922C. 


Digitized  by  VjOOQIC 


066  INDEX. 

VALUATION— contintMjrf. 

U.  A  Commission  can  properly  enter  into  an  investigation  of  tlie  valnt 
of  utility  property  for  the  purpose  of  fixing  rates  although  a  former  valua- 
tion has  been  affirmed  by  a  court.  Re  Huntington  Water  Corp.  (W.  Va.) 
636. 

IF.  Methods  and  meastires  of  ascertaining  value  or  cost, 

a.  Measures  of  value, 

12.  The  historical  value  of  a  gas  and  electric  property  installed  since  a 
compromise  value  eight  years  before  a  rate  proceeding  added  to  such  com- 
promise value  was  accepted  as  a  proper  basis  of  rates.  Re  Tucson  Gas,  £.  L. 
&  P.  Co.   (Ariz.)   658. 

13.  ''Actual  prformance  value,"  being  a  reproduction  cost  estimate  of 
existing  property  on  the  basis  of  labor  and  material  costs  incurred  over' a 
limited  period  of  time  on  a  portion  of  the  property  under  operating  condi- 
tions, without  check  of  the  reasonableness  or  unreasonableness  of  costs  actual- 
ly incurred,  is  not  to  be  relied  upon  in  a  valuation  proceeding  to  the  ex- 
clusion of  other  estimates.     Re  Southern  California  Teleph.  Co.   (Cal.)   97. 

14.  The  figure  of  principal  importance  for  use  In  a  rate  proceeding,  as- 
suming a  proper  treatment  of  the  reserve  for  depreciation,  is  the  historical 
reproduction  cost  undepreciated  of  the  operative  property.  Re  Parific 
Klcctric  R.  Co.   (Cal.)   134. 

15.  Methods  adopted  by  engineers  in  ascertaining  the  valOe  of  a  public 
utility  plant  are  matters  of  evidence,  when  presented'  to  a  court,  and  not 
rules  of  law.     Baxter  Springs  v.  Bilger's  Estate   (Kan.  Sup.  Ct.)   716. 

16.  Tlie  use  of  an  average  of  prices  prevailing  over  a  period  of  years  in 
obtaining  price  units  to  be  used  in  applying  the  reproduction  methods  in  a 
rate  proceeding  is  preferable  to  the  use  of  prices  prevailing  at  a  particular 
date.     Re  Northwestern  Bell  Teleph.  Co.    (Minn.)    762. 

17.  The  cost  of  reproduction  as  of  a  specific  date  is  only  one  of  several 
factors  for  consideration  in  fixing  fair  present  value  of  a  property  for  rate- 
making  purposes.    Re  Webb  City  &  Carterville  Gas  Co.  (Mo.)   608. 

18.  The  reproduction  cost  new  in  a  period  of  inflation  is  not  a  proper 
basis  for  valuation  for  the  purpose  of  fixing  a  rate,  although  some  considera- 
tion should  be  given  to  tlie  allowance  for  appreciation  of  property  in  view  of 
present  economic  conditions;  but  a  former  valuation  with  the  historical  cost 
of  improvements  and  additions,  with  due  consideration  of  the  question  of 
appreciation  and  depreciation,  is  the  safer  valuation  to  adopt.  Re  Public 
Service  Gas  Co.  (N.  J.)  493. 

19.  An  estimate  of  value  based  upon  the  general  trend  of  prices  is  a  bet- 
ter test  than  cost  to  reproduce  on  a  certain  date.  Re  Public  Service  Gas 
Co.   (N.  J.)   493. 

20.  An  estimated  cost  of  historical  reproduction  not  based  upon  present 
day  prices  but  representing  the  average  cost  of  material  and  labor  for  the 
particular  year  in  which  each  unit  entering  into  the  construction  of  the 
property  was  installed,  using  original  costs  as  far  as  the  records  are  avail- 
able, reflects  closely  the  actual  investment,  and  is  an  important  factor  in  flx- 
P.U.R.1922C. 
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ing  a  yaluation  for  rate-making  purposes.    He  Molalla  Electric  Co.    (Or.) 

810. 

21.  Reproduction  cost  less  depreciation  is,  as  a  general  rule,  the  fairest 
method  to  be  used  in  ascertaining  the  value  of  property  for  rate-making  pur- 
poses where  the  utility  has  not  been  allowed  to  earn  in  the  past  a  depre- 
ciation reserve  greater  than  the  observed  depreciation.  Petersburg  Gas  Co. 
V.  Petersburg   (Va.  Sup.  Ct.  App.)    172. 

22.  In  the  case  of  a  public  utility,  the  original  cost  considered  in  con- 
nection with  the  history  and  growth  of  the  utility,  and  tlie  value  of  the  serv- 
ice rendered,  constitute  the  principal  elements  to  be  considered  in  connection 
with  rate  making.  Bluefield  Waterworks  &  Improv.  Co.  v.  Public  Service 
Commission   (W.  Va.  Sup.  Ct.  App.)   79. 

23.  The  cost  of  reproduction  new  is  not  the  controlling  factor  in  deter- 
mining utility  value.  Winona  v.  Wisconsin-Mi nneaota  Light  &  P.  Co.  (U. 
S.  Dist.  Ct.)  461. 

24.  An  estimate  of  utility  value  based  on  so-called  "normal  prewar  con- 
struction cost  depreciated"  with  a  percentage  addition  to  get  present  value 
and  further  additions  foo:  items  actually  purchased  and  for  land  and  work- 
ing capital  ia  inherently  wrong  because  there  is  no  such  thing  as  a  "normal 
construction  cost."  Winona  v.  Wisconsin-Minnesota  Light  &  P.  Co.  (U.  S. 
Dist.  Ct.)  461. 

25.  A  decided  tendency  to  higher  or  lower  values  may  be  judicially 
noticed  and  considered  in  a  period  of  changing  values,  and  a  slavish  adher- 
ence to  cost  of  reproducticm  less  depreciation,  i8  not  required.  Georgia  R.  & 
Power  Co.  y.  Railroad  Commission  (U.  S.  Dis^.  Ct.)  744. 

b.  Aacertaintnent  of  reproduction  cost, 

26.  The  present  value  of  a  water  plant  was  arrived  at  by  valuing  the 
tangible  property  on  the  basis  of  present  day  prices  with  a  deduction  for 
accrued  depreciation  and  no  allowance  for  intangirhles  or  working  capital, 
the  utility  waiving  any  claim  for  intangibles  and  overheads.  Re  Somerville 
Water  Co.   (N.  J.)  309. 

27.  There  is  fundamental  error  in  taking  the  prewar  unit  of  prices  as^ 
practically  the  sole  basis  for  ascertaining  the  reproduction  value  of  the 
property  qj  a  gas  company  for  rate-making  purposes  since  the  company  is 
entitled  to  a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public.  Petersburg  Gas  Co.  v.  Petersburg  (Va. 
Sup.  Ct  App.)   172. 

c.  Ascertainment  of  value  for  municipal  acquisition. 

28.  Items  of  claimed  appreciation  in  the  value  of  an  electric  plant  due 
to  increased  market  prices  entering  into  the  valuation  of  the  property  .since 
a  valuation  for  the  purpose  of  municipal  purchase  or  into  the  allowancp  for 
severance  damages,  are  not  allowable  under  the  provisions  of  the  California 
Public  Utilities  Act.     Re  Redding  (Cal.)   9. 

.  29;  On  the  purchase  of  a  waterworks  system  by  a  city  from  the  owners 
of  the  system,  as  between  the  city  and  the  owners,  the  service  lines  between 
P.U.R.1922C. 
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the  mains  of  the  syst^n  and  the  property  line  of  ite  ooneuaierB  belong  to  the 
owners  of  the  syBtem,  whether  put  in  by  such  owners  or  by  its  consumers, 
where  the  franchise  does  not  specify  who  shall  pay  the  expense  of  putting 
in  such  service  lines.    Baxter  Springs  y.  Bilger's  Estate  (Kan.  Sup.  Ct)  716. 

F.  Consideration  of  accrued  depredation. 

Reproduction  cost  as  affected  by  depreciation,  see  supra,  14,  18,  21. 
Calculation  of  depreciation  on  straight  line  method  when  rate  base  is  unde* 

predated,  see  Depbbciation,  6. ' 
Slight  deduction  for  accrued  depreciation  when  plsmt  la  efficient,  see  Depre- 

ciAnoN,  6. 

30.  In  considering  accrued  depreciation  as  a  deduction  from  the  value 
of  utility  property,  the  annual  depreciation  reserve  allowance  should  be  less 
if  it  has  been  the  policy  of  the  utility  to  charge  replacements,  to  the  greatest 
possible  extent,  to  current  maintenance  account.  Re  TucsQn  Gas,  £.  L.  k 
P.  Co.  (Ariz.)  658. 

31.  The  amount  that  shall  be  deducted  for  what  is  named  "functional  de- 
preciation" is  a  matter  that  must  be  determined  by  the  court  from  the  evi- 
dence.   Baxter  Springs  v.  Bilger's  Estate  (Kan.  Sup.  Ct.)  716. 

32.  More  accurate  and  reliable  results  can  be  obtained  in  determining 
accrued  depreciation  from  the  use  of  life  tables  in  conjunction  with  the  in- 
spection method  than  by  the  use  of  the  inspection  method  alone  when  in- 
spection is  made  of  but  a  comparatively  small  part  of  telephone  property, 
much  actual  depreciation  is  jiot  apparent  from  mere  inspection,  and  the 
judgment  of  the  inspector  must,  therefore,  be  based  upon  incomplete  knowl- 
edge.    Re  Northwestern  Bell  Teleph.  Co.    (Minn.)    762. 

33.  Full  theoretical  accrued  depreciation  should  be  deducted  from  an  esti- 
mated cost  of  reproduction  new  as  of  a  specific  date  where  full  theoretical 
appreciation  is  included,  but  no  deduction  should  be  made  for  accrued  de- 
preciation when  considering  investment  as  a  factor  in  fixing  fair  present 
value,  unless  such  depreciation  has  been  earned  over  and  above  the  fair 
return  on  the  investment  in  property.  Re  Webb  City  &  Carterville  Gas  Co. 
(Mo.)   608. 

34.  The  value  of  real  estate  used  or  useful  in  ]^e  operation  of  a  public 
utility  plant  is  not  subject  to  any  reduction  for  depreciation.  Petersburg 
Gas  Co.  V.  Petersburg  (Va.  Sup.  Ct.  App.)  172. 

35.  No  depreciation  should  be  deducted  from  what  is  ascertained  to  be 
the  investment   or  book  cost  of  a  water   plant  when   the  plant  has  been  . 
properly  andefliciently  maintained  and  no  part  of  the  capital  invested  has 
been  returned  to  the  8tockholde»*s  by  way  of  excessive  dividends  or  in  any 
other  manner.    Re  Huntington  Water  Corp.  (W.  Va.)  636. 

VI,  Nonphyaical  elements  affecting  value  or  cost* 

Consideration  of  appreciation  in  value  and  severance  damages  in  valuation 

for  purpose  of  municipal  purchase,  see  supra,  28. 
Including  theoretical  appreciation  as  it  affects  deduction  of  full  theoretical 

accrued  depreciation^  see  supra,  33. 
P.U.R.1922C. 
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a.  Overheads, 

86.  Payments  Irf  an  electric  company  to  a  holding  company  amonntlng 
to  a  percentage  of  all  property  additions,  should  not  be  included  in  the  Tal- 
uation  of  the  property  in  excess  of  the  amount  actually  sayed  by  the  utility 
by  purchasing  property  through  the  parent  company.  Re  Tucson  Gas,  E. 
L.  A  P.  Co.  (Ariz.)  658. 

37.  The  fact  that  electric  property  iuTolved  in  a  yaluation  proceeding 
was  not  dissimilar  to  other  electric  utilities  in  respect  to  development  cost 
was  taken  into  consideration  in  fixing  the  rate  base  although  no  specific 
evidence  as  to  this  cost  had  been  presented.  Re  Molalla  Electric  Co.  (Or.) 
810. 

'38.  No  allowance  should  be  made  for  overheads  upon  a  leasehold  pf  a 
natural  gas  utility,  in  a  valuation  based  on  investment  cost.  Re  Hope 
Natural  Gas  Co.   (W.  Va.)  336. 

39.  A  water  utility  was  allowed  as  part  of  the  rate  base  15  per  cent  on 
all  material  and  labor  for  all  betterments  and  additions  to  plants  which  it 
had  paid  to  a  holding  company  for  engineering,  administration,  and  the  pur- 
chase of  supplies  at  a  discount.    Re  Huntington  Water  Corp.  (W.  Va.)  636. 

40.  Payments  by  a  public  utility  company  to  reimburse  an  affiliated  cor- 
poration for  discount  incurred  in  reselling  utility  stock  purchased  at  par  are 
not  chargeable  to  capital  account*  for  the  purpose  of  determining  the  basis 
for  security  issues.    Re  Wisconsin-Minnesota  Light  A  P.  Co.  (Wis.)  193. 

41.  It  is  improper  to  charge  to  capital  account,  as  interest  and  taxes  dur- 
ing construction,  such  part  of  the  interest  and  taxes  as  is  represented  by  the 
proportion  that  the  actual  output  of  the  property  bears  to  the  theoretical 
capacity,  since  this  would  result  in  the  rapid  inflation  of  the  property  ac- 
counts, due  to  the  continued  capital  charges  for  interest  and  taxes.  Re  Wis- 
consin-Minnesota Light  &  P.  Co.   (Wis.)   193. 

42.  A  public  utility  was  allowed  to  capitalize  for  the  purpose  of  issuing 
securities,  a  reasonable  allowance  for  engineering  and  superintendence  dur- 
ing construction  in  place  of  the  amount  actually  expended  when  the  actual 
expenditure  appeared  to  be  excessive,  and  was  not  supported  by  evidence. 
Re  Wisconsin-Minnesota  Light  &.  P.  Co.  (Wis.)  193. 

43.  An  allowance  of  12  per  cent  to  cover  overhead  expenditures  was 
added  to  the  reproduction  cost  of  a  gas  plant  in  a  rate  proceeding.  Re  Wis- 
consin Gas  ft  E.  Co.   (Wis.)  829. 

44.  No  allowance  should  be  made  in  a  valuation  proceeding  for  cost  of 
financing  when  there  is  no  evidence  showing  that  such  expense  has  been 
incurred,  although  other  items  of  overheads  may  be  assumed  to  have  been  in- 
curred. Winona  v.  Wisconsin-Minnesota  Light  ft  P.  Co.  (U.  S.  Dist.  Ct.) 
46L 

h.  Pavement  over  maine, 

46.  No  allowance  should  be  made  for  paving  over  gas  mains  and  services' 
in  a  reproduction  cost  estimate  when  there  is  no  evidence  that  any  paving 
was  cut  for  the  purpose  of  laying  such  mains  or  services.     Re  Webb  Citj 
ft  Carterville  Gas  Co.  (Mo.)   608. 
r.U.R.1922C. 


Digitized  by  VjOOQIC 


970  INDEX. 

VALUATION— coneifi««r. 

46.  The  additional  coat  of  laying  pipe  of  a  water  company  under  paved 
streets  was  excluded  from  the  value  of  a  company's  property  for  rate  mak- 
ing where  it  did  not  appear  that  the  pipe  was  actually  laid  lu&dar  pavement. 
Latrobe  ▼.  Latrobe  Water  Co.  (Pa.)   821. 

VII.  Miscellaneous  charges  to  capUaL 

Statement  of  policy  against  the  allowance  of  land  multiples  in  taluing 
public  utility  property,  p.  144. 

Statement  of  policy  against  allowances  for  adaptation  and  solidification 
of  grading  in  the  valuation  of  an  interurbah  railway,  p.  144. 

47.  Money  advanced  by  a  lighting  company  under  the  terms  of  a  contract 
guaranteeing  paving  expense  of  a  street  railway  company  under  the  same 
ownership  should  not  be  capitalized  and  made  a  part  of  the  rate  base.  Re 
Tucson  Gas  E.  L.  &  P.  Co.   (Ariz.)   658. 

48.  Deficits  below  an  assumed  fair  rate  of  return  which  might  have 
accrued  since  the  date  of  a  Commission's  investigation  of  utility  rates  should 
not  be  included  as  part  of  the  rate  base  when  at  that  time  the  Commission 
permitted  an  increase  to  meet  the  necessities  of  the  then  existing  situation. 
Be  Monmouth  County  Water  Co.    (N  J.)    506. 

49.  Increased  rates  were  predicated  upon  a  rate  base  including  the  cost 
of  improvements  to  be  completed  during  l^e  coming  season.  Re  Monmouth 
County  Water  Co.   (N.  J.)   506. 

50.  A  public  utility  has  no  right  to  a  rate  sufficient  to  cover  the  cost  of 
expenditures  for  additions  to  its  plant  in  advance  of  the  actual  installation 
of  such  extensions  or  additions  and  their  employment  in  the  public  service. 
Bluefield  Waterworks  &  Improv.  Co.  v.  Public  Service  Commission.  (W.  Va, 
Sup.  Ct.  App.)   79. 

51.  A  natural  gas  company  was  allowed  to  add  to  its  rate  base  the  cost 
of  construction  recently  completed,  less  earned  depreciation,  but  construc- 
tion not  yet  completed  and  used  in  the  public  service  was  excluded  from  the 
rate  base.    Re  Hope  Natural  Gas  Co.  (W.  Va.)  336. 

VIII.  Valuation  of  particular  hinds  of  tangible  property. 

Value  of  real  estate  as  not  subject  to  depreciation,  see  Valuation,  84. 

Discussion  of  the  value  of  services  paid  for  and  installed  hj  consumers 
as  part  of  the  rate  base,  p.  653. 

a.  Property  not  used  or  usefuL 

52.  The  loss  resulting  from  duplicated  property  after  the  consolidation 
of  two  competing  telephone  companies  should  not  be  borne  by  the  company 
in  its  entirety  since  the  public  is  benefited  to  some  extent  at  least  by  the 
existence  of  this  duplication,  especially  so  when  the  spare  plant  mijide  avail- 
able by  the  disconnecting  of  duplicate  stations  makes  possible  the  taking 
care  of  a  considerable  number  of  new  telephone  applications  under  almormal 
material  and  financial  conditions.  Ee  Southern  California  Teleplu  Cou 
(Cal.)  97. 

P.U.R.1922C. 
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63.  The  value  of  interurban  railway  property  operated  in  losing  local 
SQTvices  was  eliminated  from  the  rate  bMe.  Re  Pacific  Electric  R.  Co. 
(Cal.)   134. 

54.  The  value  of  gas  meters  no  longer  in  operation  should  be  deducted 
from  the  original  cost  of  gas  property  as  shown  by  the  books  of  the  com- 
pany.   Re  Webb  City  &  Carterville  Gas  Co.  (Mo.)   608. 

55.  Tlie  excess  value  of  water  mains  unnecessarily  large  for  the  service 
of  a  water  utility  was  deducted  from  the  rate  base,  but  the  value  of  another 
main  which  had  formerly  served  as  the  only  transmission  main  was  included 
on  the  ground  that  it  was  of  value  as  a  standby  service  and  also  that  it  re- 
talted  in  a  better  circulation  of  water  and  a  more  uniform  pressure.  Re 
Somerville  Water  Co.  (N.  J.)  309. 

56.  A. public  utility  should  not  be  allowed,  as  part  of  its  rate  base, 
the  value  of  property  no  longer  used  and  useful  unless  it  is  shown  that  the 
investors  have  not  ben  repaid  out  of  subsequent  earnings,  but  if  the  com- 
pany's depreciation  allowance  has  been  inadequate  to  cover  such  cost,  this 
fact  should  be  specifically  presented  for  the  purpose  of  securing  a  special 
4epreciation  allowance  sufficient  to  amortize  over  a  period  of  years  any  por- 
tion of  this  investment  for  which  the  company  has  not  been  reimbursed  and 
which  it  has  abandoned  in  the  interest  of  economy.  Re  Molalla  Electric 
Co.   (Or.)   810. 

67.  A  reservoir  site  and  pump  no  longer  used  by  a  water  utility  should 
be  excluded  from  the  rate  base.    Latrobe  v.  Latrobe  Water  Co.  (Pa.)  821. 

58.  Land  purchased  by  a  water  utility  upon  which  a  sedimentation  basin 
was  being  constructed  but  which  was  not  yet  in  public  service  was  excluded 
from  the  rate  base.    Re  Huntington  Water  Corp.   (W.  Va.)   636. 

h.  Working  capital, 

59.  An  electric  utility  should  be  allowed,  as  part  of  its  rate  base,  an 
amount  for  working  capital,  the  exact  amount  varying  with  different  util- 
ities, depending  upon  the  amount  of-materials  and  supplies  carried  in  the 
stores,  account  and  the  size  of  the  minimum  cash  balance  necessary  to  be 
carried  in  the  bank  to  meet  payrolls  and  open  accounts.  Re  Molalla  Elec- 
tric Co.    (Or.)    810. 

60.  A  natural  gas  utility  which  has  purchased  materials  and  supplies  in 
-excess  of  its  current  needs,  and  which  supplies  are  intended  for  use  in  addi- 
tions and  betterments  to  its  property  rather  than  for  current  maintenance 
and  repairs  should  not  be  allowed  an  additional  amount  for  working  capital 
to  cover  the  excess  of  such  supplies.  Re  Hope  Natural  Gas  Co.  (W.  Va.) 
336. 

61.  A  water  utility  should  be  allowed  sufficient  working  capital  to 
earry  a  fairly  large  supply  of  materials  on  hand  at  all  times  so  that  it  may 
make  repairs  when  needed  without  the  shutting  down  of  its  plant.  Re 
Huntington  Water  Corp.  (W.  Va.)  636. 

62.  A  utility  was  allowed  6.2  per  cent  of  the  investment  in  a  gas  plant 
for  materials  and  supplies.    Re  Wisconsin  Gas  k  B.  Co.  (Wis.)   829. 

03.  A  gas  company  was  allowed,  as  part  of  its  rate  base,  tSr  of  the 
P.U.R.1022C. 
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yearly  operating  expense,  other  than  coal  cost,  for  working  capital  in  add!« 
lion  to  an  allowance  for  materials  and  supplies.  Re  Wisconsin  Gas  4  E. 
Co.   (Wis.)  829. 

IX.  Valuation  of  ffarticular  IHnds  of  itUangihle  property. 

Exclusion  of  franchises  of  gas  company  from  rate  base  as  not  depriving 
company  of  constitutional  rights  see  Constitutional  Law,  >2. 

a.  Going  value,  -.-■-.*-  .. 

Allowance  for  development  cost  of  electric  utility  on  assumption  that  It  i» 
similar  to  other  electric  utilities,  see  Valuation,  37. 

64.  An  electric  utility  selling  its  property  to  another  utility  was  allowed, 
in  adition  to  the  appraised  value  of  its  plant,  an  amount  representing  ita 
value  as  an  established  going  concern  although  it  was  not  a  successful  busi- 
ness venture.    Re  Central  Maine  Power  Co.  (Me.)  36. 

65.  Investors  in  utility  property  who  have  built  wisely  and  well  and 
have  received  no  return  during  the  early  history  of  the  utility  are  entitled 
to  the  amount  which  they  should  have  had  returned  to  them  in  that  time 
capitalized  as  a  going  value  and  receive  a  return  thereon,  or  this  going 
value  may  be  treated  as  the  appreciation  of  the  property  from  the  time 
the  plant  was  installed  to  the  time  when,  by  reason  of  a  large  increase  in 
the  number  of  i£s  consumers,  the  plant  earned  a  sufficient  amount  to  pay  a 
fair  return.    Re^  Huntington  Water  Corp.  (W.  Va.)  636. 

h.  Water  rights  and  contracts, 

66.  A  coal  contract  of  a  water  utility  was  excluded  from  the  rate  base  in 
the  absence  of  other  than  speculative  evidence  as  to  its  value.  Latrobe  v. 
Latrobe  Water  Co.  (Pa.)  821. 

67.  In  estimating  the  value  of  the  property  and  capital  employed  by  a 
water  company  in  the  public  service^  tlie  value  of  the  springs  on  lands 
purchased  as  a  source  of  water  supply,  in  proximity  to  the  muivicipality 
served,  as  a  general  rule,  is  properly  limited  to  the  actual  amount  invested 
by  the  utility  therein,  particularly  so  when  there  are  other  sources  of 
supply  that  may  be  obtained,  as  a  river  or  other  natural  water  course,  and 
the  municipality  must  be  deemed  to  have  been  located  with  reference  to 
such  natural  sources  of  water  supply  employed  by  the  company.  Bluefield 
Waterworks  &  Improv.  Co.  v.  Public  Service  Commission  (W.  Va,  Sup.  Ct. 
App.)  79. 

VAIiUE  OF  SERVICE. 

Factors  affecting  reasonableness  of  rates  of  telephone  utility  after  con- 
solidation of  two  competing  companies,  see  Rates,   19. 

Value  and  cost  of  service  as  affecting  reasonableness  of  rates,  see  Rates, 
27-31. 

New  rate  schedule  dependent  upon  improvement  of  service,  see  Rates^ 
56. 
P.U.B.19220. 
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Just  and  reasonable  rate  as  not  too  low  to  he  confiscatory  nor  00  high 

as  to  exceed  value  of  service,  see  Return,  50. 
As  a  ooneideration  in  connection  with  rate  making,  see  Valuatioit,  22. 

VEKTHiATIOK. 

Ventilation  of  street  railway  cars,  see  Service,  22. 

VIUULGES. 

See  MuNioiPALrnES. 

VOLTAGE. 

Conforming  with  standards  and  other  service  conditions  in  order  to 
minimize  high  lamp  maintenance,  see  Sebvicb,  18. 

TOTING  POWER. 

Stock  in  aid  of  voting  power  of  majority  stockholders,  see  Secubitt 
Issues,  5. 

VOLUNTARY  RATE. 

Effect  of  voluntarily  operating  under  low  rates  under  competitive  con- 
ditions, see  Rates,  18. 

Water. 

Covering  net  income  from  municipal  water  plant  into  general  fund,  see 

ACOOUNTING,  1. 

Depreciation  of  water  plant,  see  Depreciation,  12,  13* 

Rule  under  which  city  may  collect  reasonable  charge  for  installation  of 
meters,  see  Payment,  2. 

Discontinuance  of  water  service  to  a  school  when  school  board  refuses  to 
•pay  rates  established  by  Commission,  see  Payment,  4. 

Burden  of  proof  as  to  unreasonableness  of  rates  resting  upon  complain- 
ant after  effective  date  of  rate  schedule,  see  Rates,  25. 

Surplus  as  less  desirable  than  new  rate  schedule,  see  Rates,  44. 

Minimum  charge  for  flat  rate  water  consumers,  see  Rates,  51. 

Rates  of  water  companies,  see  Rates,  73-75. 

Denial  of  reparation  for  amounts  collected  from  municipal  fire  hydrants 
in  making  reparation  of  gross  revenues  collected  under  excessive 
.    rates,  see  Reparation,  1. 

Increased  water  rates  dependent  upon  reparation  for  excessive  past 
charges  when  Commission  had  no  jurisdiction  to  compel  reparation, 
see  Reparation,  2. 

Provision  that  net  return  should  not  exceed  7.8  per  cent  on  the  fair 
value  as  not  guaranteeing  that  rate  of  return,  see  Return,  1. 

Commission  power  to  fix  rates  at  8  per  cent  on  fair  value  of  property 
and  based  on  prior  earnings  and  estimated  savings  of  expense,  see 
Return,  9. 

Amortization  of  expenses  in  connection  with  rate  investigation,  see 
Return,  20. 

Uniform  rates  for  all  towns  served  by  water  system,  see  Return,  68. 

Refusal  of  preferential  rate  schedule  for  any  particular  portion  of  ter- 
ritory fierved  by  water  utility,  see  Return,  70. 
P.U.R.1922C. 
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Electric  consumers  of  municipal  plant  not  to  carry  burden  of  water  de- 
partment, Bee  Return,  73, 

Amount  of  return  allowed  a  water  compaay,  see  Rbtuhn,  84^7. 

Ownership  of  service  lines  between  the  mains  and  property  line,  see 
Valuation,  29. 

Book  cost  undepreciated  when  plant  has  been  efficiently  maintained  and 
capital  has  not  l)cen  returned  to  stockholders,  see  Valuatiox,  35. 

Allowance  for  amounts  paid  to  holding  company  for  engineering,  admin- 
istration, and  purchase  of  supplies  .at  a  discount,  see  Valuation, 
39. 

Consideration  of  paving  over  mains  in  a  valuation  proceeding,  see 
Valuation,  46. 

Exclusion  of  the  excess  value  of  oversized  water  mains,  see  Valuation, 
.)5. 

Keservoir  site  and  pump  no  longer  used  by  water  utility  as  no  part  of 
rate  base,  see  Valuation,  57. 

Land  purchased  by  water  utility  for  sedimentation  basin  as  no  part  of 
rate  base,  sec  Valuation,  58. 

Allowance  for  working  capital,  see  Valuation,  61. 

Coal  contract  of  water  utility  as  no  part  of  ratejbase,  see  Valuation, 
66.      .  ^ 

Capitalization  of  th'e  value  of  water  rights,  see  Valuation,  67. 

WATER  RIGHTS. 

Capitalization  of  the  value  of  water  rights,  see  Valuation,  67. 

WESTERN  ELECTRIC  COMPANY. 

Reasonableness  of  contract  for  supplies  furnished  by  Western  Electric 
Company,  see  Return,  43. 

WHOLESAUG  COMPANY. 

Payment  upon  basis  of  master  meter  for  electricity  supplied  to  whole- 
sale company,  see  Sebvigei,  16. 

WISCONSIN. 

Commission  power  to  see  that  proposed  security  issue  companies  with 
statute,  see  Security  Issues,  6. 

WORKING  CAPITAL. 

See  also  Valuation,  59-63. 

Capital  stock  issue  to  retire  indebtedness  representing  money  borrowed 
to  provide  working  capital,  see  Secubity  Issues,  10. 

WORK  UNDER  CONSTRUCTION. 

Work  under  construction  as  part  of  rate  baee,  see  Valuatiok,  51. 

ZONES. 

Abolishment  of  arbitrary  charge  within  city  zone  in  connection  irith 

inter  urban  service,  see  Disokihination,  1. 
Mileage  rates  or  city  Kone  fares  applicable  on  interurban  rftilway  local 

cars,  see  Rates,  60. 
P.U.B.1922C. 
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